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MARY ©. SWANGON, pa ev av I o A. 6 4 8 
Appelles, | APPEAL FROM 
WOUWICIPAL COURT 
Vie } 
) OF CHICAGO, 
HSMRY Ae STATIS, ! 
appellant. 


MR. WSTICH PITCH DULIVERED THE OPINION OF THE COURT. 


By this eppeal, defendant cecks te have reversed a 
judgment agninst him for $500, the value of certain household 
furniture claimed by the plaintiff, which defendant refused to 
deliver to pleintiff on demand. There was o trial before the 
court withont a jury, «md defendant claims the finding and 
judgment are manifestly sgainet the wight of the evidence. 

The evidenee on the pert of the plaintiff tends to 
prove that defendant was married to the plaintiff's daughter 
in 19235 and went to live with hie wife in an apartment which 
was furnished by her; thet soon after, defendant entered the 
United States army, and was discharged in the letter pert of 
1919, when he retarned ond cecupied the exme furnished eparte 
ment until 1920; when hie wife left him; that in 1922 he ob- 
tained « diveree; that after the separation, defeniant's wife 
went to California, and in July, 1924, geve her mother, the 
Pleintiff, a bill ef sacle fer sll the furnitwre she owned and 
which wae then in the possession of the defendant. ‘toon after, 
@ formal demand was made on defendant for the property, but 
the demand was refused ond this suit followed. The brother 
and sinter of defendant's wife beth testified the property was 
worth $600. 





— eaeK ee aes 
AF Ie & 
She Me a i 0 
gene a ey 
Ts ware ewe 
-SO6OTR Fe 


: : RARE 0 MR 
cneagill 
Pa dnt 


Tae = do | | 


LAPS, gE gi ong ae 





tamicenns 


a hensovies writ of inen smunneeh Longa MAND XA - aay 
} _ Mostao ted vonitullahiid %o onder om | Shs ont weet suites te om “ A | 





“te sot alti ell bowie see Vanda wh. awvakon 
ass amit wet weak de tanbnpteb fea vet * enllte a ‘ 
soomubave ett ‘te tate edt tamtmpe chew tana ee 

ag ase Ubimate adit he baal oat 20 aeMBEiNe aot ie 

endian’ a TUrne ott ot bokwunst sie prone y tae wore 

Rekée treeatage om ab whe abel att be arid at fapw bes ates _ ie 

a omens daabee eh sae apes bios ad w nent ~ 
| ad eee ‘tettind, a ~~ 





























a ee 


\ 
ae te oa oun 
cell 
LM oA arte Pa | 
ON: Fe £ 
- B. 
he 
aes 


cots ot tt cheek bot tue ‘aso baw | Page and hide = C Ho mt ‘ 
pee nee vat boar atant seo othe tees sah rate Aue 


Ge Bei a AN eae RELA oan eae z 
’ K. t 
PABLO NE « 4 
ey ee Als ye « 4 
' \ 


In his amended affidavit of merite, defendant did not 
deny that he had posseacion of the preperty in controversy. He 
denied thet it wae the property of his former wife, and denied 
ever receiving or refusing any demand for the possession ef the 
property. The affidavit did net set up any cleim of ownership 
in himself. On the trial, however, he testified thet efter the 
diverce ho paid his former wife $425 and that in consideration 
of that payment she exeented a written relesse from all liability, 
which wae effered in evidence. The release does not mentien 
the property in question or state that $425 had been paie fer any 
purpose. it de o general relesse purporting te be made in cone 
sideration of “one deliar ond other goed and valueble conaide 
erations,” and epecifically purperte to release the defendant 
from eny claim the wife may huve cgainet her husband for alimony 
Gr support, or dewer, or widew's award, er ony other claim “in 
and ta any property he say new have or heresefter may acquire.* 
Defendant alse testified that the property in mestion was used 
and was not worth mere than $426, 

When this relesce was offered in evidenee, it was objected 
to by the plaintiff tut the objection was overruled, It should 
have been sustained, ae the release was incempetent under the 
issues made by the statement of claim ond defendant's affiderit 
of merits. If the release be disregarded, there remsins only the 
evidence on behalf of the plaintiff, waich fully supports the judge 
ment. If the release could be considered, hovever, it does not in 
terms support the oral cleim ef d«efendent thet his wife thereby 
Feleased him “from ali cleims that she hed in the furniture.” It 
Yather tends to prove that no part ef the smount he cleime he then 
paid wae paid fer her furniture, but wos intended to release deo 
fendcnt from any cleim she might have agsinet him fer slimeny or 
support, or - to use its own words « “from any ené all liability 
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arising out of our relationship." 

After # Gareful exemination of »11 the evidence in 
the transcript, we are unable to auy thet the finding and 
Judgment of the trial court are monifestly ogainst the weight 
of the evidence, The judgment will therefore be affirmed. 

APPIRNED. 


Barnes, Pe Tey od Gridley, Je, Congr. 
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APPEAL YROR 


PROPLE ex rel. JOGRPFH ZX. BELL, 
Appellee, 


Vee SUPERIOR CCURT, 
| cook comm, 
WILLIAR BE. DEVER, Heyor, tis, 
Gt thes 


Pree tage ce Se Se ae Ra ae te et 


Appel ianta. 
MR. JUSTICE PITCH DALIVORED THE OFPIWION OF THE CovatT. 


This appeal io from « judgment in a mendamus procecdq 
ing directing defendants te tame «a license to petitioner to 
*Yengege in the business of a retail beverage dealer" at 2100 
Werth Haleted street, Chicago, Yo brief hae been filed by the 
petitioner, 

The evidenee tends te prove that the petitioner owns 
the premises in question and that prier te sugust, 1922, a 
*“seft drink perler® was operated therein under a license te one 
Keller, whe apperentiy wee a partner of the petitioner; that 
one Gottlieb then took a lease of the premises and applied fer 
and obteined o ljoense and conducted the seme business until 
Mevember, 1023, when «© barrel of whisky was found on the premises, 
ond Gottlich's license was revoked; thet petitioner thé applied 
fer « license, which was refused fer two rensons; first, becense 
@ Prior smsement License ismed te him for part of the some 
premizes heat been revoked, and, second, becouse on several occasions 
he had been secn “tending ber® for Gettlieh. Petitioner's evie 
dence was evasive and contradictory. 

The writ of mandamus is not a writ of absolute right 
and should not be issued in doubtful eases. (People v. Bheir, 
802 111, 139.) Nor oan it be used to control er review the 
Giseretion of properly smthorized city officials in the matter 
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of issuing licenses unless there hes been a clear abuse of that 
diseretion. (Harrison v. The Feophe, 222 111. 180.) “hile such 
officials may not arbitrarily refuse te iseue such a license, 
neither will they be compolled to iscue one when in their dise 
eretion, ressonably and fairly exercised,it has been refused by 
them. (Harrison v. the People, supra, 155.) 

Wo such abuse of diseretion was ahown in thie case, 
and therefore the judgment wos erroneous and is reversed, 

REVERSED. 


Barnes, PP, J., and Gridley, Jo, GOricur, 
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QOQMOTA | 
HGRBERT PRENTICK CRANE, Tres ) Zo tA 648 
for use of Frederick A. Bangs, , 
Appellee, ” APPRAL FROM 
Veo } SUPERIOR COURT, 

ILLINOIS BENCHANTS parser CGGE OcuUNTY. 
COMPANY, } 

Appellant. ) 


BR, JUSTICE PITCH DYLIVERED THE GPINION OF THE COURT, 


the facts invelved in thie appeel wre exactiy the 
some as those involved in Ho. 30137. The record shows the two 
Gases were tried together in the Lowey court and they differ in 
no respect whatever except that in ome case the Judgment wee in 
faver of Niemeyer while in this care it wae in fever ef 
Prederick A. Bange for @7954. ‘The notes «ere dated upen the 
seme day, vere made payable ot the same time, executions were 
issued on the seme day ond returned mlis beng «at the seme 
time, ond the seme notice was given eas in the Wiemeyer cose, 
Sayre 

Fer the reasons etated in the opinion in the 
Hiemeyer enes, suprp, the judgment is affirmed, 

APPIRRED. 


Barnes, F. Je, and Gridley, J., cencur. 
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THY TOLEDO GLOVE MVG. Oe, 
® corporation, 
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WB 
OF CHICAGO, 


PHILLIP GiInsoy, trading as 
Philiip Gircon vs CO es 
Appellee. 
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BA. JUSTIGH FITCH DELIVERED THE OPINION OF THE COURT. 


The bill of exeeptions in this case atates that ot the 
sonclusion of « triad before the court without a jury, the court 
found the iemes “for the pleintiff on the plaintiff's otatement 
of claim, and for the defendant on the defendant's seteoff," and 
entered judgment accordingly. ‘The judgment os entered, however, 
atates that the court found the iowes ageinet the plaintiff on 
ite atetement of clsim, sani ogainet the defendant on hie zeteoff, 
and entered « judgment againet plaintiff fer ceete. Fisintiff 
appeals from the judgment entered, and ae no other judgment 
appears im the transcript we must asoume, oe claimed by plaintiff's 
sounsel, that the recitel contained in the bill of exceptions is a 
mistake. 

fhe claim of the plaintiff is fer goods weld ond delivered 
to defendant ond interest thereon. The defendant claims «a veteoff 
ef nearly twice that amount for damages srising from plaintiff's 
faiivre ta deliver other goods included in the eome order. 

It epreare from the evidenoe that plaintiff is « 
memufacturer af gloves in Toledo, Ohio, ond defendant ie a dealer 
in gloves in Chicago. In Geptember, 192%, defendant sent a letter 


to plaintiff stating: “Ye are in receipt of your samples, mailed 
under date of the lith inst., «nd you may enter our order as 
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follows: @2122 « 300 dezen new, 800 dexen later if geods come up 
Yight; #183 = 260 deven mow, SOO dozen later if geods come up right. 
The above goods to be shipped f.tebe Chicage, aa per tarms on 
previous purchases." On Octeber 19, 194%, plaintiff wrete to 
éefendant: "We regret to stete thet we cxomnet make shipment of 
the 300 dex. of $2122 ond 200 dea. of 7182 on terms other than net 
We feOeb. Toledo, prices subject te change without netice.” fo 
this letter defendent replied the next day directing plaintiff 
te ship the quantity specified at once “on terms outlined” by 
plaintiff. From other documents in evidence, it sppeara that 
the price agreed upon fer the first shipment wae 42.60 a doxen 
fer the gloves inoluded in let $2122 and 01.05 for. those included 
im lot #162. Pleintiff whipped part of each lot on Bovember 11, 
1922, snd enether part on Yovember 24, 1922. The agreed oriee of 
the gleves se shipped wae $475.30, which is the amount of the 
pinintiff's eleim. By the terme of the contract the payments for 
these goods were due on Secember 17th and “4th, reepectively, but 
wach payments vere not made. On Jamary 6, 1995, defendent »rete 
te plaintiff that he had just received from the plaintiff « state- 
ment eof the balance due, tut thet he was “going te protect*® hime 
eelf "by holding this smount buck* antil he received the rest of 
the goods ordered. To this plaintiff replied, Jamery 10, 1923, 
that unless defendant paid the amounts past due befere Jomuary 15th, 
ail cutetending ordere wuld be cancelled ond the sceount placed 
with ite attorneys for collection, wUeversl letters followed, in 
which plaintiff insisted on being paid the amounts slready due, and 
defendant refused to pay unless and until the remainder of the goods 
were shipped. On Pebruary 21, 1925, plaintiff erete to defendant 
definitely refusing te proceed further under the centract because 
mo peymente had been made for the goode delivered. 

Upon the trial, ¢efendant's counsel admitted that defendant 
@wed the amount sleimed by the plaintiff, tut claimed the right te 
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recoup or set-off damages for the failure of plaintiff to ship 
the remainder of the goode. Im this situation, the parties were 
very nach in the powition of the parties in Burcell v. Sage, 200 
Ill. 3428, where it wae held that a tuyer "was not antitied to 
recoup demeges fer oa breach of the contract unless it hat pere 
formed ite part of the contract, or was ready and willing te de 
and that by refusing to make peyment 
when such payment wes due and wow demanded, the Wiver hed foiled 
te perform ite part of the contract. In thet case, it was else 
held, following Heas Co, e4OM, 149 Ill. 158, that “where the 
purchaser of articles fails to pey fer the sawe an he agreed to, 
the vendor may abenden the special centrect, and sue ond recover 
in en action of easmumpeit fer the value of the articles sold ond 
delivered te the defendant.” That case wes fellewed by Chisege 
Weehed Soa} Co. v. Shditeett, 278 1ki. 622, amether ease where the 
feete were similar to thease cf the present cove. In the Appelisate 








eourt ease relied on by defendent's counsel, mothime was due for 
the goods received wy the buyer until efter the seller had shown, 
by ite ictters end conduct, that it did not intend to carry out ite 
contract. He such facts appear in thie casey and if théy did, 
there ie no competent evidence of defendant's sliegec domoger. 

We egree with plaintiff's equnseh that the judgaent as 
entered of recerd is inconsistent with amy theery of the facts in 
evidence. Ye cannot aseume that the exhibits emitted from the bili 
of exceptions would help defondent, &f they wore here. ‘They ore 
letters, the gonerul natere of which may be gathered from the 
letters which are in the recerd. 

The judgment will be reversed and the omse remanded. 

REVEASED AND NERAMDED, 


Barnes, F. Je, ond Gridley, Je, @neur. 
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DORA HeDOvaLy, } ‘ej 39 JL ee 644 
Appe lier, APPFRAL FROM 
) MUNICIPAL CowRT 
WE 
OF GAIGAGO. 
PRANK J. SIGLER, j 
Appellemt. } 


MA, GWLTIGS PLTCH LELIVERED THE OPINION OF THS COURT. 


After ao jury trial iv « forcible dctajner proceeding, 
the court directed « verdict for the plaimtiff one entered a 
judgment ageinet defendant fer pessession af the eramises in 
eontreveray. Defenient appesise, There fe me appssranes: GF 
behalf of the gleintAff. 

The ewidente is uncontred{eted, Pisintitt ia the 
aener of an spartnent ~4lding end leased one of tho aparte 
mesgts te dafandant, «ha wes 4% earreral in the Nardac Sorss, for 
® term begisning Sentember 2, 1994, and ending Avril 36, 1¢25. 
Defendent paid the first manith's rent and took sesae4oden. 

On September 1Ggh, he agreod in writing t osmeel his isase and 
te "senee oceunaney after September 15th,” wren ebtaininc fran 
plaintif’ “such refund on semeys cad os omdtahle.* Plednsite 
aid mot “refund® anvthine, 99 defercdiant (44 nat move. on 
September 17, 1924, plaintiff suake to defendens's wmecndine 
offiver ot the training station and the latter dictated = new 
agrecment and telé defendant te sign it, shack cman defentant 
aveyed., The offinor slise azket fer than Reyer an’ ¢Cofendont headed 
teem to the officer, whe ‘turned them ever to the plaintiff. 

ihe s@recrent cefundant thus signed prevides that 
defendant agrees te give up hie lease if be is "reimbursed in 
the emourt ¢f 48 ‘ollarn” an¢ to rere “by noon, Friday, Sept. 
A9th, 1924," ond 4f he does not move, then plaintiff “has the 
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privilege of removing the contents of the opurtment.” Plaintiff 
sent a cheek for $45 to the officer ani om the same dsy {Septenber 
17, 1924) brought thie euit. The check was never delivered te 
defendent and 1% wae eradsced on the trial by plaintiff’, unpaid 
ond marked “eancelied.” DSefendent testificd that he never saw 
it; that *one of the feliews" told Mim the officer hed « cheek 
for him, and that the officer exkec him if he vented 44, t hich 
defendant replied “He*, 

From thie evidence, it ie cless that at the time ¢héis 
wuit wae begun, defendant, end net pleintiff, was lasfebiy er ti tied 
te the posseseion ef the premieece.  FPleintiff aia nex perform 
either ef the sareements upon which ber allege? rigat te poeservion 
depends. ending » ehesk to defendent'e commanding officer w2s 
neither performance, wer » tender of performances, ef the oa cand 
agreement; and if 4t were, the time stipulated therein fer him io 
move had not arrived when this suit vas brought. An omner cannet 
recever possession af lensed premises from his ieesee until the 
lease is terminated, and there aes we ovidenes tending te prove that 
defendant's lesze ene terminated when thic eadt san breught. 

the Judgment ie therefere reversed, smd as he Peeavery 
can be hed on the present compicint, the cemee oi) net be remended. 

REVEREED 


Barnes, Ff. J., anéd Gridley. J., coneur. 
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Tha Te MOCKEADY, 


Appellee, AVERAL FROM 
MUNICIPAL COURT 
Wao wee 
GP CHICAGO, 


ALEXAUDER HENDRY COMPANY, 
a corporation, 


Sane ee Cc gt I pg 8 tp OT 


AppeLiant. 
MR. WWSTICK FLICH DELIVHARY THE OFIWION OF THS COURT. 


Plaintiff recevered e judgment against defendant fer 
$644.55 in the Hunicipal court for dasages alleged to have 
acerued te the pleintiff on account of poor workmanship and 
materiale furnished in painting ond decorating the basement and 
third ficer apartment of a building in Chicage Belonging te the 
plaintiff. The defense was accord and satisfaction. We 
questions ef law ere involved in the case. 

The evidence tends to prove that plaintiff complained 
several times te defendont, during the progress of the work, 
aheut the menuer in which it wae being done, mainly regarding 
the failure of defendant's workmen to clean speto of clue and 
atarch from the woodwork. Plaintiff requested changes to be 
made several times ond they were mede. ‘hon the work woe done, 
defendont sent « bill te plaintiff fer 91625, the contract 
price, and for 9556.45 for extra labor end materials furnished 
in making the changes requested by piaintif?’, which pleintiff 
refused te pey. About a month efter the work wan fimished, 
defendent's secretary called plointiff en the telephone and asked 
for « check. Plaintiff suid he would mot send a cheek, becouse 
he would not pay fer the extra work. Defendant's president, 
Mr. Hendry, wav seated in the office at the time end at the 
secretary's suggestion, teok the telephone end conducted the 
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remainder of the telephone conversation with the pleintiff. 

Mr. Hendry testified thot he sacked the plaintiff what was wrong, 
and plaintiff replied "4% is a1] wrong;"thet Hendry then seid 

that 4f plaintiff would send a check in full he (Hendry) would 
send men up and “make it over” te plaintiff's oatiafaction, | 

“ne motter what it eoste;" that plaintiff refused thie offer; 

that Hendry then offered te send the men back whe did the work, 
twat plaintiff replied thet he would mot have defendant's men “up 
there;" that Hendry then ssid that “rather than have ony trouble,* 
he weuld allow plaintiff te deduct from the bill «ll thet had been 
charged for extras and pisintiff could then hire his ewn men and do 
the job ta suit himself and thus end the motter, seying: “You send 
me a cheek for $1085, and thet cleses the matter for good." fr. 
Henéry further teetified that he “got the cheek the next day,” and 
that nothing further was gaid abeut the matter until neorly s year 
thereafter, when plaintiff’ acked him te "eome up and see the kind of 
@ job you have dene.” Defendant's secretory corrobersted Hendry ee 
te Hendry's part ef the telephene conversation, inecludinre his offer 
to “knock off the extras" and “teke the contract price and call the 
fed settied;* and there is no diemte thet the check fer the cone 
tract price, witheut extras, was sent by plaintiff the dey after 
this offer wae made. Plaintiff's version ef this telephone cone 
versution was thet he refused to pay onything fer the extra werk, 
wut agreed te pay the smount of the contract price set thetending 
the alleged defects in the work, upon the promise of Mr. Hendry 
that he would “make it right.* Plaintiff testified that he owed 
defendant for fertyeone hours af extra work end that he told Hendry 
he was willing te pay thet, tut thet Hendry told him to “forget it; * 
and he else testified that a year later, whem he asked Hendry te 
“make his promise good,” Hendry steutly denied that he had made any 
such promise, end insisted the matter had been settled when the 
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cheek wan sent. 

After a careful exemination of the evidence, we are of 
the opinion thet the clesr preponderance ef the evidence upon the 
question of cecord and eatiefnetion is with the defendont, ond that 
the finding ond judgment of the court, therefore, are mandfentiy 
ageinet the weight of the evidence, The story told by cefendant's 
president regarding the settlement is rencenable and probable, ond 
ie ecorreboreted, while thet of the plaintiff is net only uncor- 
roborated, but ie very improteable. The judgment is reversed with 
* finding of fects. 

REVERSED With A PINOEWO GF FACTS. 


Barnes, Pe Tee aad Gridley, Teo COMCALY » 
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PIMOTING OCF FACTS. 


She eourt finds that there wee «2 diamate between the 
parties av to the qislity ef materials ond the cherester of 
tie Lubor furnished by defendant to plaintiff under the contract 
in evidences taat extra work, net contemplated by the contract, 
Wau «he performed and a dispute srese about thet; that these 
éisputes wore settied by mutwel egreement after the work wae 
oll finished, «md thet pleintiff's eheck for 01025, the original 
contract price, woe sent to defendant end received ty ¢rfendent 
in full scttloment of the controversy between the parties, 
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kK. Brown, Decensed, ot al. LA 644 
' ’ Defendants in Error, 2 3 9 ; 
BRROR TO GCIRCEIT CoOvET OF 
v2. 


VRANK BROWN, 


| COOK COMHTY. 
Pisintiff in error. 


BR, JUSPICH GRITLAY DULIVEARD TH OPTAION OF THE GOUKT, 


fy this writ of error frank Brown seniko to reverse a 
Aeoree of the Gireult court of Cook eounty, entered during the 
Lifetice of Blia K, Brown, on June 21, 1923, wherein che was 
granted a divores frea him on the ground of extrexe and repeated 
emuelty, ond wherein it was further ordered 


s ‘ 
fees, $150 decter’e bili, $72 back alimony, $135.35 taxes Ter 
1923, $60 for June, 1925, payment on the contract, snd $170 
fer nursing compicinant during her eresent ilinees; *** and 
quit claim and aseige all ef bia right, title and interest is 
gaia property to sald Fils Mi. Brown, in consideration ef the 
gettlecent cf the abeve claias snd demande, whieh are found te 
be due from tim toe her; and, if said Vrenk Brewn refueee te 
assign and convey the said interest as is hereby ordered, the 
glerk of trie court is hereby supewered %o sign and sonvey 
gaid right, title and interest to anid Shia &, Brewm; and it 
is further ordered’ thet Frank Brown give posveselon of anid 
preniaes immediately." 


Qn Mareh 5S, 1024, the traneerips af the record vas 
filed in thie Appellate court. On Mateh 28, 1924, plaintiif in 
errer appeared and suggested the doath ef Blia Rk. Brewn on 


Septanhor 16, 1923, and moved that ke be given leave te amend the 


pracoipe, writ of error, sd all papers by making G. G, Adams, 
as exeestor of her last wili, Maggie Holimwen and Annie Kewson, 
beneficiaries under the wili, parties d@efendant in error. The 
motion was euppoertes4 by on affidavit in which « copy of the will, 
exeeuted om Kareh 21, 1923, was set ferth. Thies ie proper prac- 











tice. (Chatterton v. Chatterton, 231 T1. 449.) By the terme of 
the will #lla EB. Brown appointed Oo, 0, Adame as executer, and bee 
queathed te her danghter, Annie Kewsom, the sum of oma dollar, 
and devised and bequeathed to her cousin, Maggie Wekiowsn, *al2 
of my right, title and interest in my howe that I am now yurehaae 
ing jointly with Prank Brown, sgsinet whom I new have a suit 
pending for diveree, and twe hetropolitan Life Inaurane@ pelicies, 
angunting te approximately 9280, and a1] of my furniture, Tixtures 
and weering apparel], os weli ap all ether property either real er : 
perecnal that i may die seized aid possessed of,” The motion was 
granted and the enuse was continued for service, Gn april 21, 
1925, a brief ond argument on bebelf af 11 defendants in error 
wae filed, 

The present transcript discloses that om Mareh 25, 
1982, Bila M. Brown filed her bill in the Cireult court agsinat 
¥Yrank Breen, praying for a diveree, and alse praying thet said 
rank Brown be enjoined, pentente Lite, frem selling, *mowtlbering, 
or otherwise disposing ef amy of hie real er personsi aptate, and 
that she be awarded tamverary and permanent alimony end ales costes 
and soliciter's fees. No further relie? was prayed’ fer epoeifi« 
¢eally ani there wae no prayer for general relief, She wet forth 
an the till her marriage te Frank Brow on diay %, 1920, her exe 
habitation with him as his wife until January 30, 1929, ome 
severai epeaifie acte of cruelty by bis to her en August 8, 1991, 
Vobruary 15, 1922, ond Kareh 11, 1928, Ghe further alleged that 
he is a "Joint purchaser’ with her ef the property known as 4102 
Vineennes avenue, Chicago; that the proyerty was surehased “on @ 
contract” to pay $500 cash and $40 » month until $4800 te paid; 
that she has kept up the paymente for several monthe out of her 


own earnings and savinga sn? contributed te the ericinel payment; 








y 


that she has no other property ecither real or personel and no means 
wherewith to support herself or te defray the costs of this pro- 
eeeding; and that defendant ies employed and earne $5.60 per day, 
and is abundantly able to contribute to her suppert, “high ke ree 
fuses to do, Defendant im hie anewer denied the charge of eryelty, 
wut admitted that he wae a joint ourcheser with compicinant of the 
Vineennes avenue property and upon the terme mentioned im the bill. 
Shertiy after ite filing defendant was ordered te pay cow) ainent 
$4 per week a0 temporary alimeny. On July 6, 1929, this eliowance 
Was inerenee’ to $2.2 per week, and om January 4, 1623, wax fixed 
at $10 per wack, 

Om fareh 23, 1923, eouplainant filed « verified petie 
tion in the cause, alleging in substances that defendant wae back 
in hie slixeny paycente; that comelainant wan 112 in bed wettorine 
from s cancer; that her physicion had informed her that om cpera- 
tien was necessary te save her life, aid that the operation ond 
hospital expenses would cost abeut $560; that she was whelly withe 
out funds and wmable te werk, anid thereby wishble te make the Putere 
Montily payments on the Vimeennes arenue sroverty, io which her ané 
defendant ‘s interest as joint purchasers new amounts te vheut $1500; 
and that she was whable te berrew any money by pledging her interest 
in said property because defendant had refuesd te alan «ith her 
their joint pledge or assignment of acid interest. She prayed fer 
an order directing that said defendant, Yrenk Brown, "ascign or 
join in a Joint assignment® with her ef the Vincennes avenue prop- 
erty “for the purpose of raiuing culficioit money to pay for the 
operation, hospitel fees and other wedicsh attention as above set 
forth.* It does mot appear that any action wer taken by the court 
on the petition. 

The transeript further discloses that, by stipulation 
of the soliciters for the resycetive parties, a dédimus or commis 
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sion was iasued out of the glerk's effles to take the deposition 
en oral interrogetorics of complainant at her bedeide at Ho, 
4251 Vincennes avenue, Ghivago, om hay 11, 1923, befors Jease B, 
Boker, o¢ commissioner, and thet said deposition war then snd 
there taken, the complainant being examined and crova-axenlned 
by the rerpective seliciters. Thies depevition wae returned and 
filed with the clerk on May 31, 1925, and appesra in the transeript. 
In the deere in question there le the resital that 
the ¢aume cane on for hearing, at which the defendont wan reoresented 
by bis seliciter, wid that teetineny vas taken im open court im sup- 
port ef cerplainent's bill. And the sourt finds that it han juria- 
diction of the partins and ef the subjeet matter; that complainant 
ie, amd wae for more than a year next before the filine ef her bill, 
a resident of Cuek county, Dliinelse; that the purties were serried 
im the year 1920, od lived teygether ae husband ant wite antit 
Tanuery 30, 1922; thet “subsequent tie their marriage the defendant 
has been guilty of extrexe ond repeated eruelty to complainont ae 
charged in esmplsinant's biil;* that om Auguet 16, 192C, the 
parties purchaced the Vincennes avenue oreporty (deneribing it), 
“gaking a payment ef $600 down and eentractinug te pay a further am 
ef $60 per month; that Elie B, Brow contributed 2260 ond Frank 
Brown $250 toward the initial payment; ond that sll aubsequent pay- 
ments, at the rate ef $60 per month, have teen made by BLie &. 
Brown by renting reome and working by the day ond by washing and 
troning.” The esurt further finds that “Yre, Brown is new siek 
ema conyined te her bed and is unable to be rerered fren the 
prenives on account ef a lingsting disease which ia Alagmpesed to 
be & Gencer; that there is due $250 as esuligiter's fees te G. ¢, 
Adame, her seliciter, $150 doctor's bill, $72 baek alimony, 
$255.55 taxen for 1923, #60 for payment on contract for June, 1923, 
ané 9190 for surging complainant for her preeent iliness, aneunting 
to the sum ef $785.55, due and owing by the defendant te the come 
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Plainant, and that the equity of the defendant, Prank Brown, in 
the preuisee Coes not exened Sa00,* 

Counsel Yor ploaintiff in errer de not specifically 
comilain of that portion of the deeres which grante an absolute 
divorce to comploinant. While there is mo certificate ef evi-+ 
denee contained in the transeritpt, the particular acte of 
eruelty, a6 charged in the bill, are suply suetuined by the 
testimony given by camplainant in her said depesition, centainad 
in the transcript. it appeare that she wag examined and eroese 
exasined at gefividereble longth in referecee te said ate of 
defendant, Gewneet somplains of the other part of the deeren, 
wherein the court 4ireeie that defendant (plaintiff in error) 
quit cleim ond sexatign t¢ sompisinent all of hie right, title and 
interest to the Vincennes avenge wroperty, im dey of the payment 
ef permanent elimexzy snd of the eeversl items, aggrevating $798.34, 
mentioned in the deeres as being due from him te her. It ie cone 
tended that sald other port ef the deorec ie erroneous because 
(1) the particular relief granted does not some within the eoope 
ef the bill or ecuform te the prayer thereef; (2) it is not 
supperted by evidence preserved in the regord, by certifieste ef 
evidence or etherwise; and (3) it im effect takes away from dee 
fengant substantially all ef his property, vin, his oneehalf 
interest in aaid Vineennes avenue property or contract, in lieu 
of his paying peramment slimeny, ond im ceonsiderstion of bie set 
being liable to pay sertain soliciter's feos, the back slimeny 
mentioned, and certain ather iteme mentioned which the evidenee 


does not ahow he is legelly liable te pay in their entirety. 
Ae to connieel's firet point, we think it is well 


taken, (Biseer v. Averg, 24 111. 241, 244). As te gounséel 's 
second point, the only evidenee contained in the preemt recerd 
is complainant 's tentimeny given in said deposition, and aueh 





testimony doce net, in our opinion, suppers the part of the dew 
eree complained ef. She tostified: 


“ir, Arewn ond 1 purchased the honse known as 41.62, 
Vincennes avenue. At that time f had §250, whieh I put 
ae part of the first payment, He put up the other 
B80, #** The sontract was taken da the Joint aones of 
myeelr and Br, Brown, i have kept up every payment sinee 
January. In January he told me that he wevld not give me 
a niokle an it, that he 4f4 mat went 4, ond that if he 
had known what he knewe now he vould mot here ctarted te 
buy it.°* To keen up the paymerte I got sme money from 
the tenante, and some alimony that I cot Crem him I ane 
plied on the papmenta, i made up the reet by washing and 
irening. *** I paid the taxes fer 197) during the year 
199%. << borrewed the woney te #0 sa, ** This year's 
taxes, amounting te $155.54, Lave not been paid, and 1 
recelyed netice from the gener, Bir, Bareaan, that unless 
they were paid the contract vould be ferfelted,® 


Aa to eounsal's third point, te are of the epinion, 
in view of the pleadings and ever evidence as fe contained in the 
present transeript, that the tris] court was set warranted in 
ordering defendant to quit claim and assign his one-half interest 
ia the Vinconnes property to cemalainoit. It ie found in the 
@eeres that defendant bsd an aguity in the property in am aspunt 
mot exaeeding 6200; ond the decree, if carrie’ out, divaste bia 
ontirely of bie interest therein ond gives it to seomiainent, 
Thie action fe ebjeetionable. {Hoes v. Rang, 78 Tl, 407, 404; 
Keeting w. Keating, 48 121, 241, 24%; Wileon v. Wiisen, 162 Til. 
7, 360.) And if the oroperty eam be considera? as a homestead 
estate, we do not think that 14 te disvesed of by Ghe deere 
aceoording te the equities of the sen, (Sec, 3 Exemptions Aet; 
Zoboweki v. Bohowek§, 242 i131, B24, 630.) 

Acoordingly that part ef the decree owardixze complaine 
ant an absolute diverce from defendant o« of Jume 21, 1923, is 
affirmed; ond thet part ef the deeres rhorelo Frank Brew is 
erdered to quit claim und seeige to complainant all of his right, 

title and interest im at ie said Vincennes avenue property, and 
to give up pessescion therecf imactiately, 12 raversed and the 
Gause is remended to the Circuit court. 
AZPTAREKD Ih PART AND SHVEASKD 1h PART 


AND HAAN DED, 
Barnes, §.J.,ocneurs. Viteh, J., dissents, 
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Ae KHRISEL ef al., 
Vv. 
URGUS MOTOR COMPARY et al. 


CN AE 


CHICAGO TITLE & TRUST CO,, 


as Receiver of the Ureus pid 39 ].A. 644 


Meter Company, 
Appellee, APPRAL ROK CIROUT?T CoURT 


— 


Ve OF COOK COUNTY. 
PRAUK A, HELMER, PRANK I, 
MOULTOK, LLOYD &. WRITKAH, 
ROLAKD >, WHITMAN and CHARLES 
R, HOLTON, 
Appoliants, 


MA, JUSTICE GRIDLEY DALIVERAD {HE OPINION OF THE COURT, 


It ia sought by thie appeal to reverse an order of the 
Circuit court of Cook County, antereé Hay 16, 1924, dismiseing for 
want of equity appclisnta' petition, filed Sovewber 22, 1923, in 
the pending chancery cause of Kneigel et oi. v. Ursus Moter Company 
et al., (hereinafter referred to as the Urmus case}. Appellants 
were asnceiated tegether, as a firm, in the practice of law in 
Chicago, and the order denied them the right to reeeive from the 
aseete of the Meteor Co. the sum of $2517.50, for legal services 
(including cash Aiebursements) rendered by Lloyd G, Whitman in 
June, July and August, 1922, at the request of Jacob Goldman, then 
eebine ae reoeiver of the Meter Co, The original bill was filed by 
minority stockholders of the Motor Go. om Kareh 2, 1922, and prayed 
for en accounting, a receiver, snd other relief, and om that day 
Geldman was appointed and qualified as receiver. 

On April 23, 1923, by direction of the executive com- 
mittee of the judges of said Clreuit court, a lengthy inveatigation 
was commenced before Judge Seanlen, onc of sald judges, concerning 
the fitness of Goldman to continue to act as receiver in the Ursue 





ease and in many other causes pending in the court tn whieh he had 


been appointed receiver. Gn May 5, 1923, the Court (Jndye Seantan), 
upen “its own motion and upon avidence heard in open court,” or 


dered that Herry J. Myerson, B, A, Simmerman, Lieyd ©. Whitman and 
Meyer 3. Kosengard be reueved we solicitors for Goldman, receiver 
in the Ureus case, and appointed other solicitors in their stead, 
it waa eteted in the order that the Court “reserves jurisdiction te 
pags upon all matters inviuding claims, if any, for services and 
disbursexents by sald solicitors, aad imeluding claims, if any, of 
the said estate against them by reason of any and all past trane- 
actions in any way arieing out of or frem thelr representation as 
solicitors for the receiver.” On May 14, L995, the court entered 
en order in the Urews case removing Goldman as receiver and apq« 
pointing in his stead the Chicage Title & Trust Ce., which teck 
pessession ond sntered ween ite duties. In this order the court 
reserved jurisdiction to pees upon an4 determine all matters or 
eleime by or against Goldman, including all elaiws and liens by 
Goldman for services and disbursements, end further ordered that 
within 10 days he file with the clerk « full and complete account 
under cath of his acts, doings, receipts ond disbursements. Golde 
man failed to Tile auch account. 

Ga Septesber 26, 1923, the court entered « draft 
order, entitled in the Uraus case and containing a reeitel and 
findings, in whieh Lieyd ©, Whitman in the aitemative was directed 
either te pay in open court to said new reeniver, Chicage Title & 
Trust Co., by 10 o'clock om the morning of Oetcber 10, 1923, the 
gum of $2317.50, aubject to his right to be reimbursed fer legal 
services rendered te Goldman, receiver, “or, im default ** of such 
Payment, ** that he then and there, in open court, show cause, if 
any he have, why he shall not heave complied with this order and 
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rule." And it was further ordered that, if said payment was made, 
he be given leave within 60 days “to file his intervening petition 
or petitions, making claim for serviees rendered by him" to said 
Goldman, "or contesting the propriety of thie order directing the 
Prepayment as aforesaid of said eum of $2317.50, or any part thereof." 
tm the order it is recited that the cause coming on to be heard “upon 
the court's own metion to investigate the conduct ef Jnanb Goldman, 
ws reootver,” end hie fitnese to continwe aa receiver, and te dee 
termine whether he hag in hia pesteseion and gentrokh the estate which 
came to him as receiver, wad “te discover and recover such of the 
ansete of the estate which the court should find howe been foproperly 
expended by said receiver,” ond the court, “having heard the evidence, 
adduced in open court, including the testimony of Jacob Goldman and 
ef Lieyd ©. Whitman,” finds that it "hae juriediction of the parties 
hereto and of Jacob Goldman and of Lieyd ¢. Whitman, and of the eub- 
joet matter;” thet Goldman, ae receiver, has collected sasets belong 
ing to the estate and has paid therefrem to said Whitman the ous of 
$2317.80, “in two payments, one by check Neo. 9087, om the Bational 
Produce Bank of Chicago, dated Getober 13, 1922, in the eum of 
$1700, and the other by check No. 9408 on said Sationel Produce 
‘Bank, dated November 23, 1922, in the man of $567.90, which paynents 
enid Whitman elaime were for Legel servives rendered te said Goldman 
as receiver in thie cevee;" that each of the two yaynents wae made to 
Whitman “without any order of this court firet bead and obtuined,* 
suthorizing said payments, and no order has ever heen entered an- 
therising the payments; and thet Thitwen “Ls now wrongfully with- 
holding" said mwa, and he has refused the demend of the mew receiver, 
Chicage Title 4 Trust So., to pay the same te it, 

Whitman did not make the payment, but exercined the 
second alternative mentioned in the order, and, om Oetober 25, 1923, 
after an extension of time had been granted him, filed e sworn 


i at te  aanoastntins, anit a te + ath ‘ani va - 


pvp caeeninnhhh ulead bee Sen peomcaT Aa a 
ates so tt My frwiaih te smetien all wt an nen dasa 





4 


anewer to the rule te show canse. Ne set forth various reasons 
why he should set be required to make the payment, an? further 
alleged that the law firm of appwliante had received the moneye in 
discharge of billie rendered by it, that while the cheeks vere mode 
Payable to his order he had endorsed then over to the firm and they 
had been deposited to the eredit of the firm in ite bank seceut, 
that said firm had been disevlved on Geeember 51, 1972, ond that 
under the cireuvmetances oll meubere should be required te respond 
to the rul¢ rather than he alone, Gn October 26, 1995, the other 
four mesbors of the firm voluntarily filed their ewern petition, 
entitled in the Ureus ease, slieging thet oaid Whitman's interest 
im said firm was o fractional one, and that, if say pertieon of 

aaid sum was to be surrendered, the equities between the various 
members required’ that the payment ghould be made By «11, In prener- 
tion to their reepective interests im the firm. They vrayved that 
they be made oo-responientes with Whitean te eaid aréer of September 
26th, and on the same day, Getober 26th, they, tegether with Yriteen, 





aid in 7 6. 32317.86 te the new receiver, Chicage Title & 
Trust Co. And on the same dny the court entered the further order 
setting up the fact of such payment, subject to conditions, emd die 
reeting that the new receiver hold the money subjeet te the further 
order of the court. The conditicne mentioned were that “nething in 
this erder contained, mor the payment or gaymente* by aaid five men- 
bera of the firm, “shall in anywise projucice or conclude“ them “ae 
to amy right oF rights, or claim er cleims of right, by them shown oF 
made ** by sald enewer of Lioyd ©. Yhitmwen to said rule te shev couse 
er by asid petition,” flied by said firm, or which may hereafter be 
shewn or made by them. And it was further stated im the order that 
"Leave ie given* te ssid five members of the firm within 60 days “te 
file their further vetition or setitions, mation or motions, present- 
ing any and4 all rights or claims ** for setviees and 4isbursenents 
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rendered or made by them te or for anid Jacob Geldmon, a8 re- 
eeiver in this cause or otherwise, ani including any other lawful 
Glaime or demands which they may heave ageinat thie estates, or te 
anid $9317.56, or any part thereof," 

tm Boverber 29, 1923, gureusnt te the Last mantioned 
order, the five menbers of the firm (appeliante) filed their poti-« 
tiom (entitied in the Ureus case and aworn to by sadd Whitman), in 
whieh after making mamy allegations they prayed that the court 
“direct eaid Chienge Title & Trust Ce., reesiver, to forthwith 
return ** gaia $9517,80, pald by respondents Oeteber 26, 1923, 
and that they go hence without day, ox ** that the court fix 
their resonable and proper econmenaation, ** imeluding their cash 
ai sbursements, end deelare and deores a firet lien therefor apon 
the assets of sald ewtate® im their favor. They denied that the 
eourt had jurisdiction of the subject watter or te enter said 
erders of Senteaber 26th or Gateber 26th, They denied that the 
$2317.50, paid by Seldmen to them by the two shocks, signed 
“Saeeh Geliwan, Reeeiver,” wae paid out of assets belonging te 
the trevws Boter So. ewtate. They alleged in subsetomee that 
ehertly after Goldman was appointed reeeiver sf veld ewtate, and 
prier te Karch 77 192°, a potition im bankruptey was filed in the 
QW S&S, Bistriet Court st Shicage againat the tireuse Co,., charging as 
the act of bankruptey that subsequent to the commencement of the 
Ureus case in the State Cireuwlt court the directors of the Ureus 
Cg, adopted a reeolution aduiiting ite inability to pay its debte 
and a willingness to be adjudged bankrupt; that om Kereh 6, 1922, 
an order wae entered in said circuit court giving Leave te Gelde 
man, receiver, to pay the unsecured crediters ef the Ursus Co., 
then supposed te have claime of about $6000; that om March 7, 
1972, om opplicstion of the Poderal Court reeeiver, said cireukt 
court dirceted Geldman to turk over ali property ef the Ureus 
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Co. in hit possesnion as recciver, te said Federal Court receiver, 
which he thereafter 4id; that the property ase turned over consist. 
ed of about $7,000 in bonds, certain Chicage real estate sunse- 
quently sold for about $69,000, certain machinery in Chicage sub- 
sequently sold fer about $21,000, amd certain stosk owned by 

the Ureus Co. in « plant in Wareaw, Poland; that on March 4, 
1922, said cireult court entered wm order directing Goldman, as 
receiver, to laeue receiver's eertificetes in on satieunt net to 
exoced $15,000, for the purpose ef paying the claims of the credi« 
tore ef the Ursus Co.; that on Jume 0, 1922, Goldman expleyed 
Lieyd C. Whitman, of appeliante’ said firm, te bring abewt if 
pessidle the dississal in said Federal Gourt of said bankruptey 
preeeedings, an? the return ef the agsete of the Ureus Co, to 

the custody and control of said cireult court; that at thet time 
Goldman advised Whitman of the situation ef affaires, thet pur- 
mums te orders of said eiroult court an offer had been made in 
said Federal court to pay all wasequred orediters of the Ureus 

Co. the full amount of thelr claims, and that said Federal Court 
at one time had announced that the offer would be acoepted and 
said bankruptoy proceedings dimissed, but thereatter had reeeded 
from that position; that Whitman as a member of sppellaste’ firm 
accepted sald employment, it beimg stipulated amd agreed that the 
charge for the services would be at the rate of frem $100 te $200 
per day, depending upon the time conewed and the results effected, 
and that all incidental cash disbursements or sdvances should alse 
be paid by Goldman; thet pursuant to sald exploynest Whitman rene 
dered legal services in office and in court from June 9, 1022, to 
Auguet 24, 1922, at the rate of $150 per day or lees, wmmoumting te 
$2317.50, including eash fisbursements of $70, and said firm ren 
dered bilis te Goldman therefor; that on July 14, or 15th, 1922, 


| Bina hat fess a se cage ihe 


CEG 


i? he yont cd hah wor am bi Loh ‘at : 





7 
en order was entered in said Federal Court diemisaing the bankruptey 
proceedings and directing the transfer of all assets in the hands 
of said Yederal Court receiver to eaid Goldman, as receiver in 
eaid cireuit court; that the charges for said servieas were fair 
and reasonable and that the dianiseal of the bankruptoy preceed> 
ings was the direet result of enid eervices; that the bills rene 
dered for said services and disbursenonts were paid by two cheeka, 
signed "Jaeoh Goldman, receiver,” smd payable te Whd toan *s order, 
which cheeks ware by him endorsed and deposited te the eredit of 
appeLiante’ firm with its bank im goed faith, and in the weval 
course of business, ond that aoi¢ payments were made “ri theut any 
order of sald’ cirenit court.” 

it is further alleced in the petition in substance 
that the language in the order of September 6, 1925, (vis, that 
the eause came on te be heard “upen the court's own wetion te 
investigate the conduct of Goldmen ae receiver") refers te oc- 
currences and e@xatinationsa of certain individuals befere Judge 
Seanlan, comanncing April 23rd, and continuing until after Juiy 
16th; that the language in the order of September 26th (vis, 
"having heard the evidence adduced in epen court, including the 
testimony of Jacob Goldman and Lieyd ©. Whitman") vrefers to evi- 
denee heard by said judge in the course of euld cocurrences and 
exeminations, during which from time to tise orders were entered 
by said judge in the Ureus case and also in some *of the 2? 
other causes in which said Goldman had at one time or emether 
acted as receiver; that sald oeourrences end examinations *were 
net had upon any Lesue made or pending in «nid court, and were 


mot in form or substanes adversary proceedings upen ony report or 
reports of sald Goldman ne reesiver, or upon any petition againet , 


or order upon, these reependents or any of them, er upon any iseue 
tendered them, ond they were in no way & party to any of seid 
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eceurrences and examinations, exeqot that said Lioyd ©, Whitman ape 
peared in court upon the earie, at least part of the time, ae ate 
torney for said Goldman, and wpon several eveasions was called te 
the witness stand by Judge Scanlon and interrogated ag a wi tnegs;” 
that sbout June @2let seid Whitman wae examined ag 5 witness eon~ 
cerning said two ehecke, given him by Goldman ond aggregating 
$2317.80, smd Judge Scanlan stated that the court was of the opine 
iom that eaid Whitwen should return anid moneys, that said WYhitmen 
should think the matter over and later advise the eourt if an order 
of court was necessary as a condition preeadent te the paying back 
of sald moneys by sald Whitman, end that if he paid back the moneys 
an order wewld be entered fully oretecting him aa ta his righte 
therein, if any he had, juet as other orders had previously been 
entered protecting the rights of many other solicitors whe had ree 
ecived payments from Goldmam for services claimed te huve been 
rendered t@ him ae receiver in other -causes; that thereafter, abeut 
September 19th, he wae advised by one of the solicliores fer the new 
receiver that Judge Seaniem desired hie presence again in court ag 
B witress, and he acoordingly agein appeared before sald Judge on 
Septenher 26th, whereupon waid judge exhibited the drat order of 
Septesber 26th, caused it te be entered by the clerk, ond hitman 
then end there was served with a copy thereef; that on said dey 
*no evidence or eroofs were sdduced or heard in the premiser,* and 
eaid hitman wae net present 4a; and that said 
order of September 26th, and ite said service upen Whitman, “ie the 
ineeption and eonstituted the institution of the enly proceedings,” 
either in said Ureus case or otherwise, “raising, presenting or 
laying legel basis for the determinstion or adjudication as against 
said Whitman, anc, am eilarged by said order of Oeteber 26th, as 
againet these respontente, of any of the matters in said order ef 









“0 back wins 
Seecunnenons othe nid he wolsuestuat ont beayetsnaeo & ba “ae8s . 






tate ‘i B dices » te “rbte tone ty, | i 
whe: xedateo te woe Sh . : 


September 26th, recited, found, alleged, ordered ** or alluded to.” 
It de further alleged in the petitions, upen informa- 
tien and belief, that “the only basis for the finding or charge 
that eaid §2317,80 wae paid out of asvete belonging to the estate 
in sald cause” (Uraus Motor Co.) “de the fact, as the fact is, 
that said two checks, mentioned in suid erder of September 26th, 
were dravn by sald Goldman noon an account in the National Produce 
Bonk, which aceount wae earried by him wider the name ond style 
of ‘Jacob Goléman, Receiver,’ an? that im sald aewount said Gold. 
man, prior te October 13, 192%, had deposited mineys “* which were 
rocecds of agate or property of anid Lort mentioned estate, 
theretofore seld by seid Goldman a8 receiver, ** under orders of 
anid cirenit eourt;” that Goldman, during a period beginning about 
Ceteber, 1922, and edntinuing thereafter until about April, 1923, 
was aeting by appointment of the cirenit seurt and other eourte 
ae receiver in a large number of extstes, ond 4uring oad d peried 
usually deposited in his said secount im said Baticnal Produce 
Bank al}, funde coming inte his hands from abl of the estates in 
which he was acting ag reeciver, “without in sny way preserving 
in sald account the identity of any auch moneys a6 d4epasited ae 
being the moneye of ony particular one of such estater, and in 
like manner, during the same period and from time to tine, depoelted 
his own personal funds in the some arceunt:;” oma that, when the 
two checks, aggregating $2317.50, were delivered and paid, the 
balanee on hand in Goldman's said bank account was a balance ef 
personal funds, and of funds coming inte his hands as receiver in 
many estates other than the Ureus entate, though perhane ineluding 
some funds in that estate, f 
The new receiver, Chicago Title & Trust Csg., 444 not 
file an amever to appelianta' petition and it does net epooar thet 
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any rule upon it to answer the same wan ever acked or made, Com 
mencing in the last week of April, 1924, there wae a heering upon 
the petition, at which Lioyd ©. Whitman testified at great Length 
in behalf of appellants, and Judge Francis 5, fileon, chief jure 
tiee and mewber of the executive commiitee of the sireult court 
im April, 1923, testified as a witness for the new receiver, Much 
written evidence, consisting ef eourt orders, ete., alse wae ine 
troduced, At the commencement of the hearing appeliante questioned 
the juriediction of the court, a5 to the parties and subject matter, 
to wmter sald orders of Septenber 26 and Oetober 26, 1923, and 
their motion, that esld eum of $2317.56 (deposited by thew with 
the new receiver on October 26, 1923) be returned, was denied. 
Treating their petition a8 an gnewer to the previews rules en- 
tered by the court upen them rather then a8 @ petition seeking 
affirmative relief, they then meved that the new reeeiver first 
present such evidence as it eared te introduce, The court tn 
effect ruled that the burden was uven apoellante to supgert their 
petition by proof, shoving that they were entitied te said owe of 
$2317.80. Therewon said Whitman took the witness stand, 

After a review of the entire reaord, we ave of the 
opinion thet wader the fnets and cireumetances disclesed the 
eourt had jurisdiction ef the parties uni the subject matter, that 
it had the right and power to enter said orders of September 26th 
and October 26th, and that the burden of proving the slicgations 
ef appellonts' petition rested upon them, (See opinion filed by 
this appellate court July 14, 1925, in the Hyereon case, Ke, 
29474). 

The evidence tends to show that when Whitmen was 
firet employed by Goldman, Jums 9, 192%, it was an employment by 
the latter personally, ratacr than as receiver, Whitman testified: 
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“When Goldmon came to me to employ me, I told him I would not accept 
euployment oa the basis of what might thereafter be determined by 
the sourt eas « reatonable fee, that J would tell him what I would 
charge, and if thet wae not a reasonable fee, he would have to stand 
it. Tf told him I wowlt charge from $100 to 0200 a dey, depending on 
the outcome and the time comeuwnet; that my understanding was that I 
was employed for a specific, definite purpons, to get these assets 
out of the hande of the United Staten Court; ***, It wae Goldman's 
busineee to come inte eourt and get any nooeasary order thet he 
required; suopose I got Licked in the Federal Court, 1 expeated 
Goldman to pay me out of his own sogket; **." And the evidence 
discloses that 1% was net entirely through Whitman's efforts in 
gaia Vederal Court that asid bankruptey proceedings were Alumiesed 
by said Court about July 16, 1922; that when the two cheeks, signed 
“Jacob Goldman, reoeiver,” were given te Whitman in payment of the 
billie fer the services rendered by Whitman, the cireuit court wes 
not advieed ond no order ef court wae entered authorising said pay- 
mente; that sald cheeks wore drawn on a bank, ami pald out of an 
aecseunt knewn ae "Jacob Goldman, reeciver,* in which Goldman had 
mingled with funde of the Ureur Co. estate funde of the other 
eetates in which he was receiver; that there were Tumis of the 
Greve Co. estate in the account at the time when the cheeks were 
received by Mhitman and by appellants und when oaid te saprellante 
by the bank; and that «11 of the funds were trust funds and net 

the property ef Geldman personally. The fact that the eheoke were 
signed “Jacek Goldman, reoviver," wae notice to Taitman and appelle 
ants thet the funde om which they were drawn were reesivership and 
trust fande, and not Goléman's personal funda. (Squire v. Grdemann, 
104 8, XY. 394, 396; Lomson v. Beard, 94 Pod. Rep. 36, 44; Agthetein 
v. Grossberg, 222 Lil. App. 228, 254). And, when the tey paynents 
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by aaid cheeks were made, the clrewit court was not advised of the 
fact and it hed net authorized the payments, "e think that under 
the facts and cirewnstances disclosed such authorization should 
have been obtained, (Hooper v. Winston, 24 T11, 383, 366; Heffron 
v. Biliigen, 40 111, App. 291, 294; Henry v. Haury, 103 Ala. 58%, 
597). 

After a review of the entire chetract of the record 
and the exhaustive briefs ef counsel, we are of the opinion that 
the cirenit court, under the evidenee, was fully warranted in 
dieniesing avppelients’ petition fer «ant of equity, thereby 
refusing to direct the new receiver of the Ureus Boter Uo. te 
return to them said eum of $2517.90, or any part thereof, They 
complain of certain alleged errers made by the court in rulings 
on evidence during the heartme, If there were orrere ther vers 
not sugh av require a reversal of the court's order of Bay 16, 
1994, dismissing the petition, whieh is affirmed, 

AVFIREST. 


Barnes, PF. J., and Fiteh, J., coeur, 
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BR, TUGTICN GAICLEY DRLIVEHED HH OPINION OF THE coURT, 


Plaintiff’ eommeneed a 4th claes ae¢tion in contract 
in the Runicipsl court ef GCuleags againet defendant, ¢laiming an 
indebtedness ef $36, due on defendant's prowiseory note, efend~ 
ant was served with process, and Octcber 19, 1924, there wae a 
hearing before the court withowt s jury, resulting in the court 
finding the iasuee against the giaintiff and entering Judgment 
against Kim for coats, Plaintiff prayed ond wae allewred an ape 
peal cenditiened upon hin filing his apeeni bond within $0 Aays, 
Nine daya leter, on Getober 24th, ond before he had filed such 
appeal bend, plaintiff appeared befera the came Judwe whe hed 
rendered the Judgment, and wewed the court te vacate sald orders 
er ameah, Judcoont and finding, ont the cvemen law reserd beSere 
ws discloses that the sceurt, “being fully advieet,* sustained the 
motion, and that thereupon plaiatiff moved that he be non-aulted, 
and thet thergupon the esurt, comolying with the motion, ordered 
thet the sult be digwdaeed at plaintiff's <ests. From this 
order of disclasal defendsnt ersyed amd perfeetet the present 
apy onde 

Defendant's counsel contend that the eourt was with- 
out Jurisdiction to vaeate the said orders of apseak, Judguent 
and fining, entered on Octeber 15, 1924. There ia ne merit in 
the comtention. I is well settled that a ters of court is 
Tregaried as but a single day or writ of time, and ali acts done 
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within that tere sre regarded as conteoporaneous; and that during 
the term at which » judgment oy deoree is entered the reeerd ree 
tuins in the breast of the court, au! the court say, st ony ime 
during the term, amend it er cet it aside on ite ow potion, or 
fey good cause xhown, as juctice may even to require. (Lrelgey 
v. EKreigey, 221 11. 479, 484; Eyshmell vw. Copper, 227 111. 260, 
967.) In the Municipal court of Chienge there are no stated 
terme of eourt, but the court dowe net lewse Juriadiction te 
ehenge ite judpments or eriers until 36 days from the time of 
thetr entry. (See. % lhmicipal Gourt Act.) in the preset cane 
it appears that said erders of aeuenl, Judenant and finding, ome 
tered on October 15, 1924, were waontead and set aetde by the gourt 
within nine days after their asiry. Amd im the absence of a bil2 
ef exceptions it must be premmmed that the opurt's aetion in eat. 
timg aside sais erdere wus justified by matiara then presented. 
People v. “euteshell, 496 111. sop. BO, 22.) Amd sala orders 
hiving been vaceted and #64 egide, the enne wee in the sam 
pesition ae if ne trial had been hud, asd gisintifY enald ask 
Yor, md the sourt could grant, a nonegult at glaintiff'e oseta. 
(See. 70 Praction Ast; Seo. % Buniaipal Gourt act; Xqwarde v. 
Bdwardg, 22 Ill. 121, 1423; Gheidop v. Von Viack, 106 Lil. 45, 48.) 
The erder dismieeing plaintiff's ault at hia coste 
ie sffirmed, 
ABPIREED. 


Barnes, *. J., and Fite, J., conour, 
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BELEN LIPIS } Tr" m 3 

Appellee, 

AWPUAL FROM SUPKRIOR COURT OF 
ve. 
COOK COUNTY, 

CITY OF CHICAG, 

Appel Lant. 


WA, PUETICE ORIMLEY DeLIVERED TRE OPINIOR oF Mh sour, 


it is sought by thie appeal to reverse a judguent 
for $6,000 rendered againat the City of Chivage after verdict 
by the Superior court of Gook county on Fobruary 7, 1025, in an 
action for damages for personal Injuries received by plaiatire 
on Mereh 10, 1993, by reason ef « defective sidewalk in frent 
of Lo. 1724 Yoat 19th eatreet, Chicage, of whieh defect, piaine 
tiff charged in her declaration, the City nad either actual or 
eonstructive netice, 

On the day of the ageident plaintit’, an unmarried 
Women under thirty years of age, ese walking weet on the nerth 
side of Veet 19th street, beteeen Food ond Pawlina atreets, seo 
companied by her sister, They carried a basket containing 
elethes between thea, The sidewalk wae covered with anew. 
Baddenly the heel of one of plaintiff's shees want inte a 
emali hole in the sidewalk, causing hear te fell down snd 
Fesuiting in the fracture of one ef the bones of her right 
iag and ether injuries, in this pertiqulear section ef the eity 
the abutting lete ore a few feet veiew the level of the side} 
Walk ond the space underneath the sidewalk ia sometimes uesd 
by the owner of o partiowlar lot for toilet or storage purposes. 
In front of the let known as Se. 1724 Yeat 19th street there was 
@ toilet, snd above the toilet and im the sidewalk there were 
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nine or tem round glaes priaes, arranged in « square, each of 
which being about 2) or 3 inches in diameter. A nusber of wite 
nesses galled by plaintiff testified that one of these ginse 
prisms had been out ef ite setiing for a long period of time, 
eausing a rownd hole in the sidewalk, Their ontinates as te 
the time the hele had been there prior te the accident varied 
from about seven months te «bout teres years, Gome ef defend- 
ont's witnesses tomti fied that although they had frequently 
Walked on the sidewalk they hed not seen any hole im the side- 
walk. It ware im this hele that the heel of plaiatiff's hoe 
wae caught, causing ber fali ond injurier, the was taken te a 
hoapital and plased under the eare of Or, Harry Juckson, 2 
gurgeon on ithe hospital staff. Her sskie revained in a gust 
for about a wonth, It was sixteen weeka before she could pat 
her foot om the floor, and she veed oratches for about six 
months, There wae a fracture of the right fibela about four 
inehes sbove the ankle, a soreading of the ankle joint betesen 
the fibuie wd tibia so se te lower the Joint, ond a bad oligne 
ment of the fragrenta, «ith a sharp portion ef the bone pre« 
fJecting downward, Phystoiana testified that auch injuries aade 
4% 417fiewlt and painful for plaintiff te werk while standing 
en her feet, umd that the injuries vere gerunnent, Prier te 
the accident she wan working im a lawndry, ironing mon's shirts 
by means of &@ uachine, and in her work she was recuired te etand 
eonstantly on her feet, operating a lever #ith one of them. She 
was paid 9293 per week, Ghe 4i4 net return to work for more than 
@ year after the secident, and was obliged to take up such laundry 
work as aliowed her to elt down a part ef the time, for which she 
was paid 312 per waek. 

Counsel for the City urge as grownde for the reveraal 
ef the judgment (1) that the verdict ia sontrary to the law and the 
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evidence, in that there wae no oredible evidense of constructive 
netice to the City ef the exietence of the hole, and plaintiff's 
injuries were caused by her slipping on the ice and anew which 
covered the sidewalk at the time; (2) thet the verdict tea ex 
eeesive; end (3) that the court erred in refuning to strike out 
on defendant's wotion certaln testimony of pieintiff's witness, 
Dr, Harry Jaokeon, Ye have carefully comaidered the evidence and 
4o not think there ie any merit in any of scoursele' pointe. As 
to the first, it is well settled law im thie State that it is 
the duty of a city te keep its streets and sidewalks in a rensome 
ably safe condition for perwons to travel over, ami that when a 
sidewalk on 4 public atreet gets out of repair, oo that it is 

| uneate te travel upon, uod so yesaine for a considerable time, 
netice of the defective condition of the walk will be presumed. 
(City ef Chicago v. Balle, 115 111, 384, 38; Hoven v. City ef 
Shicage, 168 i111. 581, 557). ind the evidence, by a clear pre- 
ponderance, diccloses that thie hole in the walk hed reneined 





there for a long period of time prior te the accident, and that 
Plaintiff's injurise were caused by the heel of her shee getting 
gaught im thie hele, and not because she clipped en the anew or 
ice which covered the walk at the time, And we aannet say thet 
the verdict wae too large, Pisintiff reeelwed serious and pera. 
nent injuriss. ‘he avuffered much pain, She was eoupelled te 
rewain away from her work for more then a yoar. ‘the lest her 
wages during that period and when she was able to return te work 
her earning capaeity in her particular Line of work was materially 
lessened begause of her inability te wtand om her feet for any 
considerable length of time, An to eowisele' third point, the 
abatract of the record discloses that near the end of Dr. 
Jackson's cress examination he stated in substanee thet « few 
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dayt before testifying he had exaxined the reworfie of the hoapie 
tal st which he had troated plalotiff following the accident; that 
there records wore not kept by “iweelf; that they had refreshed 
his recclieetion, and thet he doubted whether, if his recollection 
had not bean so refreshed, he would have remenbered much about 
plaintiff's case, And counsels’ argument ie in substance ( eiting 
the ensee hesmmmeneemell - Shetayehousk,, 227 £11, $46, amd 

se We Ehphicke, 200 Tii. 411) that certain of 
the witness’ testimony wan inecupetent because based wom uemee 





ratda net kept by himeeif and not now: by him te be correct, end 
because he 414 not appear te have a eufficient indeoondent reegle 
Leetion after reviewiny said wexerandea ae to certain focta about 
Which he teetified, We do met think that the court eommdtied re- 
versible error in refusing te strike oat the testiaeny im qusatien. 
It was not based entirely worm eald reeorde, but sige ween his ex» 
wnination of an Aerny plate (etherwiae identified) of pliainticfis 
leg wid hie examination ef plaintiff a few days bet'era the trial , 
all of which refreshed his reesliestion, ac be stated, of plaine 
tiff's condition and injuries when he treated her in the hospital 
ahertiy after the accident. Furthersore, there vas ne dispute that 
plaintirs's ing was broken at the time of the accident, or ae te 
the gondition of the leg at the time ef the trial or the permanent 
injury therete. If there wan a teeknical error cocedtted by the 
court, as argued, it was a harwleas one in view ef the other evi- 
d@enes in the ease. (Zagey v. Ghic ig+, S37 Ikk. 140, 144.) 

The Judgmeot ef the Superior court ahewhd be affirmed 
ané it is oo ordered. 





AFPIRERD, 
Barnes, *. J., und Fiteh, 7., concur. 
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MARLBOROUGH MILOING GONPORATION, ) 
Appellee, APPRAL FROM 
BUBICIPAL CovRT 
oF GHICAGO. 


VAANK J, DOUGLASS, 
" Appellant. 


BRe JUSTICES GRIDLEY DULIVENSD THY OFINION OF THY COURT. 


Gn Getober 4, 1924, plaintiff coased a judgment by 
confession for $472.50 to be entered in the Wanicipal court of 
Ghieage against dufendent on o written lease fer rent elaimed to 
be due for the months of uguet, September andi Ccteber, 1924, 
at $150 por month. ‘The judgment included $22.86 for attorney's 
fees. The premises, leased to defendant from Geteber 1, 1923 
te September 2, 1925, consisted of on unfurnished apartment on 
the Sth fleer of plaintiff's madiding at 400 Dewing Place, Chécago. 
Defendant meved out ef the premises on July 25, 1094, having 
paid the rent for that month. 

On motion of defendent, the judgment wau opened ond he 
was given iesve to defend, the judgment etending se security. He 
demanded a jury trial and filed an affidavit of merits, alieging 
that the premises “were uninhabitable because of nohoe end cone 
fusion, particularly in the night-time, in other premises in the 
game building;* that the partition between the bedroom, secupied 
by defendant and wife, snd the kitchen in the apartment next to 
his wae constructed of flimsy end thin eaterial, which fact was 
unknown to defendant whem he signed the lense; that the adjoining 
apartment wae meny times eubelet to transient tenants, whe during 
each week, between the hours of midnight and 4 o'clock ame, mate 
use of the kitchen and areated se mch noise that neither defendant 
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nor his wife could sleep; that in these partiewlers plaintiff 
violated ite covenant with defendent for the qiict and peaceful 
enjoyment of the pronises by defendant; thet plaintiff alse 
*vielated ite covenont Be. F in the lense end wholly refused te 
furnieh heat to the premises, occupied by defendant, when 
neceseury;” and that, becouse of the noise ond confusion in the 
particoulara mentioned ond because of the Lack of heat “plaintiff 
ersated a forceful eviction of d«fendant.* 

On the hearing before « jury plaintiff mois out a 
pries Zncje case by introducing the lease ond showing that the 
rent fer the three months mentioned, sgereagating $490, woe unpaid, 
Theres wae a provision in the leave, in case Judgment fer rent was 
confessed thereon, that attorney's fees to the extent of ef the 
rent due might be added. Defendant offered cortain evidence in 
suppert of ite defense which, upon objection being made, the court 
refused to sdmit, Thereupen the jury were sent from the court 
room, and the court heard the offered evidence amd other evidence 
se & tender of proof, Upom the jury being recalled they were in- 
structed to return a verdict in plaintiff's faver for $472.8, 
which they did, and judgment was entered sgainst defendant, son- 
firming in 21. respects the prior judgment entered by confession, 
and defendant appealed. 

In paragraph 2nd ef the lease it is provided *that the 
tenent has exemined and knows the condition of seid premises ond 
has received the seme in good erder ond repair." In paragraph Sth 
it is previded “thet the lemdlerd shall met be liable in domages 
en account of amy personal injury or less occasioned by failure 
to keep seid promises in repair, and shall not be liable fer any 
demage done er occasioned by or frem any boiler, plumbing, gas, 
water, steom or other pipes * *, or by reason of ony defect, 
latent or patent, in, around er about seid tudiding, * * , or for 
any damages arising from acts or neglect ef co-tenants or ether 
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occupants of the some miilding * * .” In paragraph Oth it is 
provided ‘that the iendlerd shall furmish, without coet or 
expense to the lessec, * * from October 1 to tune 1 in ench 
year, vteom heat when noceasary.* 

in view of the provicions of the lease, even if a1) 
ef defendant's evidence which the court heard hed been presented 
te the jury, we think thet the court veuld bave deen juctified 
in inetructing the jury to find the isomer for the plaintiff, 
ae the court did, The eviacenee did net show that plaintirf 
Violated ite covenant, as contained im paragraph ¥th of the lease, 
te furnish steam heat when necessary wp te dune 1, 1924, mt only 
showed that the furnishing of the heat wae accompanied wane times 
by unpleasant aeiees in the radiators, and slse that defendent was 
disturbed oecnsionally by other tenants making noises in the 
apartment ismedf{ately adjeining. Sefendant relied upen these 
noises ac constituting & constructive eviction, justifying his 
standgnment of the premises on Juiy 25, 1924. Out ax to the noives 
accompanying the furnisning of heat defendant's evidenee did not 
shew that they were the remult of concenhed defects in the heating 
system, which were known te piaintiff when the lease wee signed, 
and, therefore, the case of Seudier y. Margh, 224 I1l. Apps O55, 
relied upon by cefendant's counsel, ia not in point. And as te 
the meises made by other tenants in the adjoining apartecat on 
oecasions, mighte, these are not eufficient upon which te predicate 
a cave of constructive eviction (Sesbogrd Realty Se. ve Fubie 
67 Re. Yo Suppe 146.) ‘Furthermere, defeniant's evidence did not 
@isclese that any of these modses, cither in the radiaters oy in 





the adjoining spartment, cecurred turing the perieu of about tue 
monthe immediately prier to dcfendent's abandomeent of she promises. 
Menee, the conditions, shich defendant wiained. cenetituted « sone 
structive eviction, did net exist shen he abandoned the premises 
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and hie remaining im pesceerion ont paying rent for crié tre 
monitss mounted te a reiver of his right to chenden the premises. 
(ieifergan vy. Onten, 167 TLL. 9%, 101; Sroutt v. Tehew, TO TL. 
Appe 102, 104; Farke vy. frenzy, 196 TLL. Ago. S71, 872.3 
Tn eur opinion the judement epresied fram should be 
affirmed, and it is e9 ordered, 
AVFINMED. 


Sernes, Fe Je, and Fitch, J., coneur. 
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ANDERSOW « LUNDGREN CUT GTOMS } 


COe, a Corporation, ) Ee ae, es 
Plaintiff and Appellee, 7 3 iv Lpthe UO A 5 
APPEAL FROM 
Vie 


MOUNT OEPAL COURT 


Ce Te 


PATAICK MEEGAN, 0. 3B, JOHWSOW ond 
JOHN &. COLNON, | 
Defendants, GY CHICAGRO. 





PATRICK MEEGAN and JOHN 2. COLNOH, 
Apeelientes 


MA. JUSTICE GRIDLEY DELZVENSS THE OPINION OF THE couRe, 


in a 4th clese action in contract, tried without a 
jury, the court found the issues ageinst 211 three of the 
defendants end entered os joint judgment fer $806 against them. 
Meegan and Colnen prayed ane perfected the present appeal. 

The controversy arises by reasen of the refusal of 
the defendant, Celinen, deing business as Jom i. Colnon & Cae, 
te accept and pay the fellowing written order er bili of exchenge: 

“JOHN EB, COLNGN & CO, 
410 South Clark St. 
Chicago, Bay 25, 1923. 
$560 .00 
ror oa Sate Satareebaiarns Sataet"lenctateee 
Vive Hundred & Ne/i0G Dellers, and charge te my loan on 
above milding. 
Im full. (Signed) Patrick Keegan, owner 
Cel Johnson” 


It ie alleged in plaintiff's «statement of cleim in 
substance thet on Kay 25, 1925, Heegen end Johneon made the said 
erder and delivered it to plaintiff; that on the asme day plaintiff 
presented it te Celnen ond requested him te accept it and pay the 
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amount thereof, wut thet he, elthough of the time having monege 
of the other defendant's in hio pessvesion with which to pay 
seid smount, refused to accept the erder er te pay add amount, 
of which facts Mecgan and Johneon had notice; that by resson 
thereef Heegan ond Johnson beceme lishble to pay to plaintiff the 
@aid mnount of $900, together with legal intereet; and thet 221 
three defendants, elthengh often requested, have refused to pay 
to plaintiff the said emount, te plaintiff's demage, ete. 

The trengeript of the vreoord doee net diselese that the 
defendest, Johneon, sitheugh served with process, ever filed om 
affidavit of merite, In the officevit ef merite ef the defende 
ants, Meegan and Colnen, it is elleged in substance that Colnen, 
on May 25, 1925, did not have momeya of Necgen end Jeohmeorn in his 
possession with vhich te pay the emount of ssid order and did net 
then or at any time theresfter sceapt said erder; that said none 
acceptance and nonepaywent of the seme woe caused by the fadiure 
of the defendant, Johnson, to comply with certain oenditious, 
hereinefter mentioned, upon vhich esid order wae execated; thet 
Jehnsou was the general contrecter for the conctruction of said 
building, owned by Meegen; that Johnson, as such general cone 
tractor, entered into « sub-contract with plaintiff fer the fure 
Bishing wy it of the out etone work in the ‘wiliding; that ted ther 
Meocgan ner Celnen hed sty centractusl relations with plaintiff; 
that after plaintiff?’ hed completed ite werk under said sub-contract 
Meogan refueed te advamee §500 ta Johnson fer the purpose of paying 
the balaneticlaimed to be due plaintiff umder seid sub-contract, 
and upen the ground that its work hed been done im s bad ond 
unwerlmaniike memner; thet en Hay 25, 1923, a meeting wos held in 
the office ef Celnon, who had made a miilding ioan te Meegen cn the 
Premises, and upon shich be had from time to time pald out moneya 
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at which plaintiff's and Colnen's respective representatives were 
present and vlse Johneen and Meegon, Johnoon egreed that he would 
allow Heegen $350 becance of aid claimed defective stone werk and 
would pay oald ssount te Celnon ond that Mesgem ohould only be 
chargeable with $250 upon plaimtiff's anid cleim of $906; thet 
because of Johnson's eaid agreement Meegen ent Johnaon excou ted 
the oeid joint ordsr on Galnon and then and there isft the sane 
with Colnon, bat upon the comditdons that the some would not be 
aecepted or paid by Colnon, untii eaid Johnson had deposited $350 
with Coimon; that thereafter Iahneen failed ond refused te make 
said deposit, omé Colnon, after waiting » reasonable time for meh 
deposit te be made, netified plaintiff cf Johnvon'’s defenit, and 
afterwerds surrendered poosesncion of sald uneaccepted erder te 
plaintiff “for the purpese of the rejection of the seme and net of 
delivery, an claimed by plointiff;" ond that, by reason of the 
premises, neither Ceinen nor Meegan are iieble to pleintirf in any 
sum whetever. 

Under the definition of « “bill of exchange,” au sane 
tained im section 125 af the Negotiable Inetrument iaw (Oehbii?e 
Stat. 1923, pe 2369) we regard the order sued uper ac «& d124 ef 
exchange, of which Celnon wae the drawes. Im section 126 of eai4é 
Lew it is previded that “« bill of Atesif doas not operate oe an 
ausignument ef the funds in the honds of the drawee avaliable fer 
the payment thereef, and the drawee is mot lisble on the biil 
unless and until he sccepte the seme,” (oc in section 151 ef said 
Law it ic further provided that "the acorptanve of o bili is the 
signification by the drawee ef hie sesent te the order ef the 
dyawer; the acceptence must be in writing ond signed by the drewee.* 
Clearly, under the pleadings ont the evidence contained in the 
present transcript, the judgment ageinst the defendant, Colnon, 
eam net stand, end for the reason thet he never accepted in 
writing the bill or order. And not having co aecepted it he is 
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met liable te plaintiff even though at tho time he had funds 
ef the drawers in his hands, (8 Corpus Juris, p. 207, sec. 
466; Hntional Bank vy. Second Yatdonal Sank, 49 Inds 479, 400.) 
Amd there being @ joint judgment ageinot all three defendants 
that judgment is a unit, which, being bad as to Colnen, must 
alse be reversed as to the ether defendants, Mevgan ond Johnson, 
(Gewnour v. Richardson fueding ¢o., 205 Jil. 77, 62; Liver v. 
Ghicoge & Erie BR. Goo, 299 Tlie 236, 226.) Surtherwore, after 
a @areful review ef the evidenew, we ave of the opinion that the 
finding of the court as te the defendant, Meegem, to the effect 
that he de liable te plaintiff to the extent af 9500, 1a wonie~ 
festiy agsinst the weight of ithe evidence. 

Ver the reasons indicated the judgment appealed from 






iw reversed end the cause is remended. 
REVERSED AND KEMAVOUD, 


Barnes, FP, Jee and Pitch, Jo, concur, 
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GANGORY T. VAN METER OTA 
adainistrater ef the’ Ps 3 ef olle 6 4 5 
estate of toll ll Opate AYPRAL FROM 
deeensed, 
Appellant, | SUPSAIOR COURT, 
Vie Gok COUNTY. 
OIYY OF CHICAGO, 
Appeliee. 


MR, JUSTICE GAUDLEY DALIVERZD Tax OPINION oF tH couRT, 


In an sotion against the City of Chicogo for damages 
for nogligentiy comeing the death of Stenley Opst, a boy of 
about ll yeors of age, the jury returned « verdiet finding the 
defendant not quilty and, on Nevember 22, 1924, judgment was 
entered in ite faver ond plaintiff appesled. The sccident 
happened efter dark about 9:50 e'elock on the evening of April 
25, 1922, The boy died on the fellowing dsy from the injuries 
received. The action wes brought under the “Injuries” statute 
for the benefit of his next of iine 

There is no substantial dispute as to the material 
facts. The City was in possession end control of certain wires, 
used for the trenemission of » high-powered electrical current 
of between 3500 end 4600 volts, and strung upon eter] polen 
along Yentworth aveme. One ef these poles way near the corner 
ef 46th strect end in “entworth aveme, close to the sidewalk. 
It was about 20 feet high, ond, commencing sbout 5 feot above 
the sidewalk, had « series of alternate steps about 16 inches 
apart, convenient for climbing. Wexur its top, and suprerted 
by o bDracket, there was an electric lamp, used for lighting the 
etrects at night, which wes connected by other wires with the 
high-powered wires mentioned. Gver the lamp there wos a ree 
flector maée of metal, and umineulated. it would be dangerous 
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to the life of one climbing the pole if any part of hie bedy 

Geme in contact with the reflector, of which fact the City threug h 
ite agents hed knowledge. The district wee » thickly populated, 
residential one, and children fremently pleyed on the sidewslks 
near the pole in the evening as well es the deytime. About 57 
inches above the aidewslk there wae « hole in the pole, 3-1/2 inches 
wide ond 6 inches long, by meons of which oni « cable and other 
mechaniem the lamp could be raised or lowered by an operator stande 
ing on the sidewalk, ‘The mecheniom had met teen in use for some 
considerable time before the secident, yet the hole rereined and 
furnished exzy access te the lowet of the steps to one desiring 

te elimb the pole. Young boys Curing their pley often threw their 
hets wpom seme ef the steps, ond then climbed up the pole efter them. 
Police officers bed warned toys thet it was dangerevne te climb the 
pole, ond beth of the deceneid's perents whe lived in the vieindi ty 
had warned the deeenved net te clim> the pele. On the evernine in 
qiestion the degensed, glazing with other boys on the sidewalk near 
the pole, climbed 44, using cukc hole ond elternate etepe, and in 
some manners, vitkle the lamp «ne turning, come in sontect with the 
reflector «nd “there woo a blue flame" ond he fell te the sidewalk, 
receiving turns end injurieo comsing hin denth, 

Plaintiff's declaration, to hich defendant pleaded the 
general issue, consivted of sight counts. Four of them were 
predionted om the theory that the pole presented an attraction and 
sllurament children playing in its vicinity te climb it, and 
thet it was dangereus to ons doing so, of which facts the defendant 
bad knewledge. The daceased, being «bout 11 yeers of age, wae net 
exempted from the exeredee ef «11 care for hia ow sefety, wat was 
required te uce such care as a boy of hin years, experience and 
kniowledg: would erdinarily use under similar circumstoness. *he ther, 
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under the circumstanece, the City wee quilty ef negligence, or 
the decensed guilty of contributery negligence, were questions 
of fact to be determined by the jury under preper inetructions, 
amd whether the pole war se attractive to children, vlaying 
around it, as te suggest the probability of the «ccoident was alee 
& question for the jury. (Htedwell v. City of Shdoogn, 297 T1l. 
bata 490.) 
4 Under all the evidence it woe dmpertent thet the fury 
shiuld be properly ond accurately instructed. The court gave 
mine instructions as presented by defendant, and counsel for plaine 
tiff contends that im the giving ef two ef them the court committed 
error. Inetruction Me. 1, offered by defendent end given, is 
as follewa: 
"The court inetructs the jury that as a propesi tion 

of lew ‘the porente im uheue cuctedy the child wae auxt 

be charged with the duty of exercia revsonable care 

for ite safety, omd, if for want of such care the child 

was killed, 1t ia apprehended there cam be no recovery 

pr elon that the each a0 | Bo Coivaian tak Genie 

of Gare, then you ehouid find the defendant, Gity of 

Chiesgo, not guilty.* 

The inctruction, ax we view it ander the facta in evie 

dence, ia misleading and erroneous. The question av to whe ther 
the parents of the boy, at and Before the time ef the accident, were 
-@xerciaing due care for his esfety wos met made an iseve during 
the hecring of the testimony. The evidunee is undisputed that 
neither porent was present when the scuoddent happened and had net 
seen him fer the previous half hour, ond thet beth had warned him 
frequently not te climb the pole. The main defense et the trial 
was thet the boy eas guilty of such contributery megligence as 
barred a recovery by plaintiff. it is well settled that instructions 
should not be predicated upon propositions met in issue. Furthere 
more, the instruction, which directa « verdict, ia lacking in the 


essential element that the feilure ef the perents (if any there was) 
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to exureiuc reeseneble gare fer the boy's safety contritvted to 
the injury. (Fermon vy. Merton, 226 Ill. App. 415, 426.) it ds 
equelly well setilod thet the giving ef an inetruction, vhich 
cirects a vordjet and whieh dees net conteuin ol] of the casential 
elemente justifying such verdict, ie erremeous cnt cumnet be 
cureé by other ine tructions. 
Instruction Ke. 6, offered by defendant and given, is 
at follows: 
"fhe jury are imetructed that the defendant, rd 
of Chicago, i¢ net an insurer egainet the dongers incitent 
te and revulting from the memithing ef electricity in ite 
use in the public streets. ut thet the defemient, City 
ef Chisege, i+ boumd omly to exercise reseonskle care te 
keep its electric lighting systems and the means @f dine 
tribution thereof is « reseoneble eafe condition. The 
jury are further inetructed if you believe from the »vie 
emee thet the defendant, Vity of Chicage, exercised 
reasonable care to keop ite electrie Mchting syetem and 
the stane of divivilation thersef in o reasenakia acfe 
condition, then yor should find the ¢efendent, City of 
Shieogs, not guilty.* 
Se think thei tale inetwuction, under the issues ond 
the fects in svidence, tended to mislead the Jury on the question 
af the degree of Gere required by defendant. In Commonwealth flee 
Sa» ve Heividig, @LO Tlde 70, TH, i% As andds “Hlectrisity ia « 
suvtie and paserful agente * 4 Aw there is greater danger and haserd 
in the usa of electricity, there sust te « corresponding szcersise of 
Sh211 ond attention fer the purpose of uveiding injury to enother, 
te constitute shut Wie lew tezma ‘ordinary aore.* the care must be 
Thi. 486, 29, At ds waid: “She idty ef Chicuge was thesefere bound 
to Know the Gangers imeident to lighting ite streets with elesttricity 


and te guard ageimat aesicents by the «xersive of o degres of care 





commensurate with tha dumger." Im Bhedweii v. 





comtmournte with whe danger.* in an exeaustive ametction, under 
the hendimg ‘Duty t6 guard sgainot danger ‘to ahildren by electrie 
wirec,* 17 As Le Ae po S34, the Anmeteater seve: “In view of tha 
@exdly character of highetension wiree, * * the courts generally 
have required a very high degree of care in the placing ard main. 
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tenance af euch wirea, im fuver of ihe generel pablic. And in 
view Of the cuvrievsity of children, thiiy igierence, and heedlesae 
mess oF ¢augey, end known ere of adventure, tho courte have dn- 
pesed an adied duty upon persons meintcining Jecddy whres to guard 
then sg that they will not eorse dnjory te childeng.” YWeither in 
the dustraction conmplodned of mer im army other inotraction «ss tie 
dary enlightened 2 to whet would be vecnonabla aare an defendant's 
part unier the peouldsar faste and clemenaterecs in evidenes, “a 
think that the giving of £4 was prejudicial to plaintit’. Goomuse 
of the giving of these imetructions the fodgment of the “uperlar 
Court is reversed, and the ooase de cemendet for «a mew tedel. 
RAVIASAD ANS Powe. 


Barnes, ¥. f+, wid Fitch, 3., concur. 
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STAMLSY SKALCZYNGEL, fer use 3 2 3 9 Lotte ©) 4 6 
Of WILLIAM JUWKUR CO., a ) 
corporation, AYPRAL FROM 
Appellant, 
MUNICIPAL COUnT 
VB~o OF CHICAGO. 
JOUAPH CZAICEYWSKI, 
Appellee. 


WR. JUGTICR GRIDLEY DILIVNED TAS OPINION OF THe SouRtT, 


Thie is an appesd from e jucgeent of the Municipal 
court of Chicago, diecharging the garnishee (whe answered orally 
"no funds") in an attachment procesding comzenced by Willian 
Junker Co. on October 5, 1924. The attachment was sustained and 
judgment for $057.35 wae entered against the original defendant, 
Skalozsyneki. 

The case, a against the gernishec, Czajazynaki, woe 
heard on an agreed state of facta, mbstentially as follows: 

On February 11, 1924, Skelezynski wae in the bakery business at 
1446 Bema street, Chicago, and om that dey he executed a chattel 
mortgage, conveying certain specifically described personal 
property contained in his store omi bekery shop to Cznjecyneki, 
as security for the payment of $2500, av evidenced by hie four 
chattel mortgage notes, payable reepectively in three, six, nine 
and twelve months after the date of the mortgege, which was duly 
recorded on February 16, 1924, tut which waco defectively 
acknovledged. ubsequent te ite execution and recording, 
Skaleszynski became indebted to Piliiem Junker So. in the eum of 
$657.53, and on September 18, 1924, (Skaleayneki heaving defaulted 
in the poyment of some of said notes ond ae regards other con- 


ditions) Czajezynski teok possession under and by virtue of the 
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mortgage of the property cevered by it. The attochment ouit was 
net commenced by Willism Junker Co. until more then two wooke 
efter Cuajexynoki had taken actual possession of the property. 

The bi11 of exceptions diselasen that, on the heoring 
of the case againet the garnizhee on the above agreed fects, 
Williom Junker Co. contended that, inasmuch es the chattel mortgage 
wae defectively acknowledged, the taking possession by Canjesynski 
of the property under the mortgage constituted a vielation ef the 
Bulk Gales Law of Jllinoin; end thet the court held that, conside 
ering the aclmowledgment to be defective, the taking possession by 
the mortgagee of the property, before he was served aa garnishee 
and before any attachment levied, mured the defect, if omy, and 
that such teking did mot conetitute « vieletion ef said Oulk Sales 
Law, 

We are of the opinion that beth of the court's holdings 
were correct and thet ne errer won committed im discharging the 
garnishee, As te the first holding it i# weil settied thet, if 
a mortgages takes possession of mortgaged chattels befere any other 
right or lien attaches, hie title under the mortgage is good sgcinet 
everybody, «ven though the mortgage is not acknowledged and recorded 
or the recerd theresf be irreguler. (Firet Botionel Bank vy. Barse 
Sommission So., 198 123. 232; Springer v. Lipsis, 269 I11, 262.) 
Im Frank v. Simer, 50 Ill. 444, it is decided thet, although the 
poesersion of personal property by the mertgager may be freudulent 
ee againet otedjters end purchasers, by reeson of the mortgage net 
having been properly acknowledged, still if the mortgagee actually 
obteins possession under a cleuse in the mortgege permitting him 
to de so before any other rights attach as respects the property, 
he will hold the same position he would if the possession had 
passed to him at the time the mortgage wes given. 

Ae te the court's second holding this division of this 
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appellate court hae held that the Bulk Seles Law, being in dere 
ogetion of the common law, should be wtrictiy construed as to 
ite application (Superior Plating vorke v. Art Metal Crafts Jo., 
228 Ill. Appe 14%, 151.) And the appellate court fer the second 
district, foliewing what it considers the weight of authority 
in other jurisdictions, has held that “ea chattel mortgage does 
not come within the provisions of the Iulk Sales Act.” (Yabty 
ve Sohpenhols, 224 111. App. 156, 165.) and the U. &, Cireudt 
Court of Appeals, for the seventh circuit, in « comparatively 
recent case, in construing the Tliimeie Bulk Seles “ct of 1925, 
in comnection with the Illinois Chattel Mortgege Act, as «nendicd 
im 2915, hes reached the seme conclusion. (In re George Leton 
Che, 297 Feds Rep. O24, 037.) 

We think there adjudications sre deeisive of the points 
Faised on the present appesi, end accerdingly the judgment of the 
Municipal Cowrt dischearging eedd gernishee will be effirmed. 

AFPIRELD. 





Barnez, 2. Jey atid Fitch, Jeo, canon. 
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COMPANY, a corporetion, ) 
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HUBICIPAL COURT 
VWBe 
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RUTMAPRISE SALA COMPANY, 
a Corporation, 
Appellee. 


BR. JUSTICS GRIDLEY DELIVERAD THE OPINION OF THE COURT. 


On the second trial without a jury before the Honorable 
Arnold Heap, one of the judges ef the Kunicipal Court of Chicage, 
and efter defendant by leave of sourt had faled an amended state> 
ment of claim of set off, the court found the iseues against 
plaintiff on the cet off, assewsed defendent's damages at $995.95, 
and on December 19, 1974, entered judgment ageinet plaintiff fer 
thet amount. Plaintiff, on being sllowed an appeal, was given 60 
days within which to file « bill of exceptions, which time expired 
on February 17, 1925. 

After plaintiff hed filed the transcript of the record 
in this appellate court, defendant moved te strike the bili of 
exceptions, and, on June 16, 1925, the motion wae reserved to 
the hearing. 

It does not appear thet within the 60 deys' time allowed 
for the filing of the bill of exceptions any order was entered in 
the Municipal Court extending that time, but it dees appear thet 
on the sixtieth day the bill was prevented to the Honorable Willian 

e Viner, another of the judges of the Municipal Court but net the 
judge whe tried the couse, and was marked and signed by him as 
being “presented;* and thet nothing further was dene ae to said 
bill until April 25, 1925, when the trial judge, Judge Heap, 
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entered on order that *the bill eof exceptions herein presented 
be ond it in hereby approved and ordered filed this date nung 
pre tune ae of Sobruary 17, 1925," and seid bili wae then filed 
with the clerk. 

Thera ia no chowing in the transcript thei due diligence 
was exercised to present the bill to the trial judge within the 
time required, er that during the time he was under omy of the dise 
ebilities mentioned in the etetute (Section 81 Practice Aet), or 
any recitation by him dicciesing why the bili wae not presented te 
him within the required time. Under such circunetonces, the motion 
te strike must be allowed, (chwm ! ink's Bxprese 
Tlie App. 331; Koscod v. Yolfsen, 215 Tk1. App. 1; | Sialia 
Rosenwald, 266 111. 548.) And ne nome of the errors aseigned and 
argued are based upon the common law record, the judgment mist be 
affirmed, (Keevcnl v. Yolfson, supre-) eo have examined, however, 
the purported bill of exceptions ond the slieged grounds for re« 
versal based thereon, as well es the opinion (net publiched in ful)) 
of another division ef this apreliste court en « former appesd 
(232 111. App. 620), and are of the opinion that counsel's points 
are Lacking in subetential merit. 

For the receons indicated the 6411 of exceptions is 
stricken from the record omni the fudement of the municipal eourt 
is affirmed. 





AFFIRMED. 


Bernes, PF. Jo, end Pitch, Je, Concur. 
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Appellant, } 
} APPEAL FROM 
VR BUNICLIPAL Court 
} OF CHICAGO, 
HARRY RANDALL and 
ABR i 
Appellees. 


HA. JUGTICS GAIOLEY DELIVERSD TUR OPINION OF THE covRT. 


in « fourth class action in contract tried in the 
Municipal court without a jury the court, et the conclusion 
of plaintiff's evidence and on defendants! notion to find the 
iswues in their faver (which motion was in effect a demurrer te 
piaintiff's evidence) made such finding, and entered judgment 
against plaintiff fer eoets and he appesled. 

The action was fer the recevery of $300, bared upon 
the following written agreement, dated Hovember 16, 1925; 

"Re Be Shun 
Heal Hatate & Inveetments 
206 MH. Lasalle Street 
Chi cuge, 
Mov. 16, 1923, 

We hereby ® to pey te Sabin ond Ohun Three 
Mundred Sellars for securing first mertgege at thir sy 
thousand doliare on garage lecated at 360968] Harrisen 
street, subject to apnreval of Sendeli Bres., also if 
placed white (with) ingere at 30 HN. Dearborn St.; 
this sgrecsment is geod up t¢ Nev. %S, 1925. 

(Signed) Rendall Bros, 
Ry Hovey Randaii.* 

In his emended statement ef claim plsintiff set ferth 
iu beee verbs the agreement, and slieged in eubatence thet prior 
te ites exeention 4cfendants het been negotiating with ene Pronk 
We Sngeors (mentioned in the agreement) far the obtaining of seid 
dean, which negotiations had not been consummated; that pursuant 
ta the sgreement plaintiff and aubin preceeded te negotiate with 


Engere for said loen and finally secured it fer defendants, and 
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within the time and according to the terms apecified; that 
afterwards ané prior to the soumencement of the mit seid Yubdin 
ood and sacigned te plaimtiff oll bie right and intercet in 
and to said agreement ami the benefite thereof; and thet by 
rercon of the foregoing defendants become obligaéed to pay to 
Plsintifl the seid eum of G20D, but thet they had Crile to 
make mich payment, cltheugh often requested. 

in cefendante’ affidavit of merits they denied that 
Plaintiff heé negotiated or secured arid lean prior to Feviaber 
25, 19028, or het vemred 2t any time eny lean fer them, er 
that they were indebted to plaintiff in any soe. 

Gn the trdel pleintiff fntredeced in evidence, #f thout 
ehjection, the agreeeent and « certified cemy of a trust dead, 
signed and acknowledged by Abr Rondeli, Beskelor, seeuring « loan 
of 30,600 on seid gerage property ond rwerdng te ent¢ Bngers, ao 
trustee. “hile the ceed de ented October 26, 197%, the corti« 
fiente of the notary public @fcolssee thet £4 wav not coknewledged 
by waid Ronésll until Yevember 21, 1923, five days after the 
meking of enit sgresment, The certificete of the recorder shows 
that 4% was filed fer record on Bavember 27, 1093. Plaintiff then 
enlle¢ ssid éngero on hie witrnese, who proved te be heetile te 
him. ngers teetified im substance thet he wou in the reckh ertcte 
iean Papinese; that he ¢id met meke the leen in merction tet 
“peught® it from one Nethechiid; thet he “accepted* the lesen sere 
time in Movember, 1923; thet the reason the trust deed, oltheugh 
datei Geteder 26th, ene not acknowledged by «be Mandall until 
Hovanber 2let, was becouse of “some arrangements betecen Er. 
Retheohild end Mr. Randall, smd they dic met come to gign the 
papers;” thet plaintiff celied om him {@ngere) at hie effice in 
Movember regarding seid loan and he told plaintiff that the lean 
had been “placed” some time before; thet he then took plaintirr 
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over to see Rothschild, ss he "wented them to meet and alse 

wanted Rethechild te know another epplicstion wee being made for 
this very seme loon; thet Xethechild, heaving hed negotiations 
with Rendall, then told plaintiff thet “the loan was placed, 

papers signed and he was ready te pey out the money,” and thereupon 
plaintiff went away and he (Engers) never saw him again; and thet 
he (Sngers) hed “purchased” onid loan from othechild “more than 
two weeks* before plaintiff firet come te hie office, 

Plaintiff then teok the stand oc » witness in his own 
behalf and testified thet he wae in the real estate business; that 
seid Sabin was formerly oa coarteer of his in thet business; that 
fubin hes sold and assigned to him ell interest in seid agreement; 
that on the dey the agreement was signed beth ef the defendants 
@alled at hie office, made certain explanations and requested him 
te endeavor to conmumate the said loan on their gorage property; 
that one of the defendants then signed « written order on a curd 
directing oe third party te deliver te plaintiff the plane ef said 
garege, which plane plaintiff procured ond shortly theresfter called 
on Sngere with the pleons end had certain converestions and nege- 
tiations vith him. He was asked to wtate those conversations and 
negotiations, but, on objection being mate, he was not sllowed by 
the court to de so. On his cress exeminetion it wes brought out 
that he had negotiations with ©ngera, thet “ngers esid that "ae far 
as he was concerned he would make the loon” Wut that he wanted 
Plaintiff to see Rothschild, that in cempeny with “ngers plaintiff 
Called on Rothschild and that during the conversation RKethechild said 
thet he would telephone the Aandalis. 

We are of the cpinion that the trial court erred in 
granting defendents’ motion, made at the close ef plaintiff's 
@videnee and in entering « judgment in defendants’ faver. As we 
read the present transeript there wes some evidenes tending te 
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prove plaintiff's case ae eteted in his stetement of claim. In 
Helw vy. Commerciel Wen's Age’n, 279 121.570, 578, it de esids 
"In a triel before the court without a jury a legal qeection, 
only, ie raised by demrring to the evidence, The aame question 
may be raised by submitting » proporition te the court or by a 
motion to find for the party. * * If the court mmstaine the 
motion, judgnent necesseriiy follows in faver ef the party 
making the motion * * . If there in no evidence, or tut a 
scintilla of evidence, tending to prove the material nitimate 
facts necessary to suctain the pleimtiff's esuse of action, mech 
a motion by the deferdent should be metaimed; wat if there is 
im the record any evidenes, although contradicted, whieh the 
court cam reasonably say fairly tends te prove #11 the ultinate 
facts necessary to entitle the plaintiff to fidement, then the 
court should everrnie the motidm, unless there is aise uncon« 
tradicted evidence in the record that establishes en affirmative 
defense for the defendont. (Libby, MoNeill & Libby v. Cook, 

222 Ili. 206.)" 

And we think thet the trial court erred, in view of the 
written agreement between the parties and other facta ant cir cume 
stances in evidence, in refusing te allow plaintiff to testify to 
the conversations and negotictions he had #ith “ngere shortly 
after the execution of the agrecment and before the trust deed 
securing the lean wes acknowledged by Abe Rendell, shich deed was 
afterwards recorded. Gueh conversations ond negotiations were 
Clearly within the line of plaintiff's ampleyment, as evidenced 
by seid agreement, and, if plaintiff had been allowed te relate 
them, might have shown that the loan was finally secured through 
plaintiff's efforts. (Hill vy. Carson, 177 Ill. App. 514; Stecle 


v. Lippman, 115 N. Yo Supp, 1099.) 
Vor the errors indicated the judgment is reversed and the 
Cause remanded for o new trisl. 
REVERSED AND REMANDED. 


Barnes, Pe Je, and Fitch, J., concurs 
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WR, FURTLCR GALGLAY DRLIVGASG IM OPINION OF THN COT, 


In @ 4th clase action iv contract, triad vitheut 
@ jury, the cowrt found the iesues om plaintiff's otetement ef 
Gielm «nd defendant's seteoff against cliainti?? ond ossemeead 
4efentant's danages at $522.96. Judgment wan entered on the 
Yinding end plaintis? apposied. | 

in Marek, 1993, plaintiffs was in the Lumber businese 
at Omaha, iebvraska, oni deendant le the same business ab Chivgege. 
One SK, %, Kauffman was & Lumber ealeaman aod agent at Chiesge Ter 
various. luaber concerns, inclading plaintiff, About Barak 23, 
1923, Kauffman telaphened 4efemiant, soliciting him te buy from 
plaintiff one ear of Na, § white pine boarde, at $26 par 1,000 
feet. He stated that the ear was @ seeld ear, containing only 
26,000 feet, si¢ was then in treacit from Gucha, having been 
rejected in traneit by one Damon Hox Go, of Shicage, to whem it 
had been conelgned, Des erdant finally agreed te parehase the car 
and told Kauffman over the telephone to “Let it come in.” Kanff+ 
man immediately wired and #rete giaintify of thea details of the 
sale, Inatesd of reeeonsigning or diverting the car to defendant, 
pPlaintiif shipped from tmaka te defendant at CUhicage a éifferent 
ear of ke. & white pine boards, containing 314,481 feet, st said 
pries, f. o hk. Chicago, sid cheut the asme time malled an invoice 
sna bill te defendant, showing 2901.71 to be the total price, less 





@ credit te defeniant on « prier transaction at $76 or «a net 
Glaime4 indebtednens ef $426.71. Tt was te recover this net sum 
from defendant that plaintiff inmetitautes the present action. 

fn defendant's affidavig of merite it wae alleged 
as s defenoe shat the Lumber, o8 contracted for, was not delivered, 
but that other lwsber of an interior grade wae delivered, which 
defencant refuned to accept und so lomediately notivied ploiptiff's 
agent, Reutfaen; that the latter reguented defendant te stere it 
in hin yord uathi plaintiff could reweve the aame; thet defendant 
complied with the requett, paid the frelynt from Guaha te Chicage 
on the ear, aiounting te $443.60, and exmended $69.34 for laher 
in wileswtine the ear; and thet plaintiff haw fallet te vemeve the 
Jenber, whieh iw #6(4)1 im deVendant'ts yard subijoot ta platmairt'ta 
order, Onsfeniant alae filed « weteaff claiming an indwhtadnese 
from pisintiff fer «eni@ owas paid fer freight and for wnieading, 
and alae Tor the further eum of 9166.04 for “rant upaee” far the 
lumber, The qourt disellewed plaintiff's claim, but ellewed 
defendant's claim of set-off only fer the owas sxpended for 
freight on4 the umlesding. 

Un the trial plaintiff's onmiy witness was ©. Boyd 
Guith, ite general manager et Omaha, whe testi fied by deposition 
to the ei¥eet that the lumber im question sas origivolly shigped 
to plaintiff at Sawha from a mill in Mareh, 1993; that unom the 
arrival of the ear in plaintiff's yord at Gwaba Lt wae “unleaded 
in part* snd about April 6, 1993, wns “reeloaied* anf abipped te 
@efendent st Chicege, whore it arrived abeut April 25, 1023; and 
that, if defendant paid the freight from Omaha te Chicago, he 
woula be enifthed te an sfditional eredit therefer om plaintifr's 
Glnim, Plaintiff aleo introduces’ in evidener certain Letters and 
telegraus., Defendant, im aidition to introducing certain letters, 
telegrans, and other writings ae exhibite, testified in his ewn 
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behalf and Eauffean was alee a witness for him. From their tea- 
timonmy and certain exhibits the following fucte appear in substanesrt 
When defeniant reesived plaintiff's sald invoice, showing the ship. 
ment of the car in question, conteining 34,40) feet of hoards, he 
immediately notified Kauffman that he enuld net secept such am 
invelee, as the oar wae net the gnul] car he had agreed to buy. 
Kauffwen said he would write fer a telly an¢ 414 eo, but plaintiff 
replied hy letter that it could net then forvard @ tally. ‘The oar 
in question reached defendant's yor4 in chicago about April i?th, 
and acne of 4eferndant's mon etoatted to uniead it, smd the lwsber 
Was inapeeted, As a result ef this inspection defendant immediately 
stepped the wiloading and telephoned Kauffman that he could net 
aoeent the lumber, oo it wae mot of the grade or quantity ae rep~ 
revented, Asauffman immediately came te the yard and, after viewing 
the car and the lusber, aaid that the our wes mot the “Demon” car 
ae Ordered, that the lumber was of a 4. fferent and « poorer grade, 
and was not the Lumber which he had eold to defendant, Upon de- 
fenéiexnt anying that he could not make any ure of the lueber, even at 
@ reduced price, wit thet he would mot sacent it, Kauffman raqueeted 
that, nevertheless, defeniant pay the freight ime to the carrier, 
wniesd the car and store the lumber in defendant's yard, end that 
he (Kauffman) would immediately communicate with elatntiff ond some 
future diepesition ef the lumber would te msde, After mabing ob- 
jections to the request defeniant finally agreat to puy the freight, 
amounting te $463.60, und 41d eo, and woleaded the car ot an expense 
of $69.56, snd stucked the Lusber im his yard, subject te plaintisf's 
order. Afterwards various eovrmmications were had between defende 
ant and Aauffmen as to the reweval of the Lugber, which waa not 
rezeved, and in July, 1925, defendant began communicating direct 
with plaintiff at Gmaha, with the result that plaintiff teak the 
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position that defendant had by bie acto secepted the lusber and was 
liable te plaintiff for the iaveice price lease preper eredita, Dee 
fendant oentinued to maintain hie origina) position, viz, that the 
hueber ehipped to him was not the jweber which he bad ordered, wae 
of a poorer grade and useless in hie business, ont thet he had never 
etceptied it, Plaintiff made no attaapts to sell the lumber to other 
parties, continued from time te time te mail billie for the Lumber 
to defendant, snd, after paying certain comiicsions to hantfmen on 
account of the olaimed sale of the lumber, fimeliy commenced the 
present saetion on Septesber @, 1924, The Luxber atili resrgined 
in 4efentant's yard at the time of the trial. 

Counsel fer plaintiff gontend that the “in’ime and 
Judgment of the trial cowrt are contrary “ke the avidenee and to the 
lew, and they ask that Judqnent be antered in thie epneliate seuwrt 
against defendant for 9475.1), being the amount ef plaiafifr's net 
Claim $326.71, less asid freight paid by defendant, $495.40. Couned 
aPgue in suppert of thelr sontention (a) that there wae a sale and 
delivery of the lumber in uueation to defendant and an acceptance of 
it by him; (b) thet Kauffmen, as plaintiff's agent, had no authority 
ether than to procure a purchaser for the luwber at the invoice 
price; and (c) that there was an sceount stated between the parties. 
After a careful review of the evidence we think that the trial court 
wae Tully fustified im its finding end Judgment. It sappeare that 
defendant did net purchese the particular ear ef lumber which plain« 
tiff delivered to him, that the Lumber delivered was considerably 
larger in amount, ond of a different ant poorer gerade, then the lumber 
ordered, and wae uselene to defendant in hie bueinema, and that dae 
fendant never, sither expressly er impliedly, secepted the Lumber. 
ImmefAlately upon receipt and examination of the luwber defendant 
notified plaintiff's agent, anffwan, that he coul4 net and wonl4 vot 
agcept it, giving his reasons therefor, and plaintiff was shertly 
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therealter notified by said agent ef defendant's position. Defendant 
aid not appropriate the lumber to hie own use, oid wider the facts 
and elrowstunces shown did ne act which wes inconsicteut with his 
position eriginally taken, At the earnest selicitation of plaintiff's 
agent, ond more aa a favor te vlaintiff (#ith whom he had had prier 
dealings) than othervian, he consented to pay the aoorudd freight 
bill and to allow the rejeuted lumber to remain im his yard wntil 
Plaintiff, threugh said agent, could sell it te other parties in 
Chicago and rewove 14 from said yard. Agd we think thet the teetineny 
ef Kauffman, suppleremted by cartain Letters passing between plisintiff 
and him, aufficientiy diseleses that Eauffwan had cutherity on plein 
tiff's Gekalf to make the agreeaent witch he 41d make with def eudant 
after the latter had refused te accept the lumber. Amd in our opinion 
the evidence is wholly inmeuffleiaat te sustain plaimtiff's contention 
that 4% oan recever for the lumber on the theary of an secount «tated, 

For the reasons indicated the Jutpment of the Yuniecisal 
court is affirmed, 

APP INUED, 


Barnes, *. 7,, ond Fiten, 7., eonour. 
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in am action ex sontrecty the “uperior Court, after 
beth parties had introduced evidence, orally inetrueted the 
jury to find the issues for plaintiff enc saesess ite domages at 
$744.21, which included interest on ite claim. The jury returned 
such a verdict and on September 24, 1994, fudgment wae entered 
egainst defendent for said eum and he eppealeds 

Fleintiff's declerution, filed on the day the action 
was commenced, August 14, 1822, consisted of « common count 
alleging on indebtedness of $665.91, on duly 31, 1925, fer gaods 
and merchandise soid end delivered te defendont at hie request. 
 &ecempanying the declerastion wae on affidevit of clsim, alieging 
that there wae due from defendant $665.21, after allowing all juet 
eredite and seteoffs,  Fisintiff also, after mibeeqent rule, 
filed » bill of porticulars, showing thet the goods were “paints 
and oiis” end sold and delivered to defendant in several inveisces 
on April 17th and 19th, 1922. To the devioration defendant fired 
@ plea of the general issue, together with an affidevit of merits 
in which he stated thet he “verily believes he has a good defense 
to this ouidt, upen the merits, te a port of plaintiff's demand, 
which part smounte to $638." He did not im the affidavit specify 
the nature of such defense, a8 required by section 55 of the 
Practice Act. He, hewover, filed at the seme time (evidentiy 
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under the provisions of sections 46 and 47 of the Proetice Act) 

@ notice in writing of the special matters intended to be relic 

on for » defense on the trial, ving $1) that plaintiff is ine 
debted to defendant in the sum of $515.91 for the price of certain 
goods gold ond delivered by it to defendant, which gaid goods “were 
mot of merchontable quality and were unfit fer the use to witich the 
Same were to be put” by defendant, and (2) that plaintiff is indebted 
te defendent in the further eum ef $120, “for lowe end demage 
occasioned this defendant by the use of certein of the material for 
which the plaintiff brings mit, end wiich was seld and delivered to 
this defendent as fist paint, whereas in truth end in fact it was 
not flat point, and defendant wes compelled te and did remewe the 
game off the decorations upon two apertments at 2 less te him @f 
$226; ond thet on the trial defendent will set off ond sliew te 
plaintiff’, sguinstany demand on its part te be proved on such trial, 
#6 mich of said cume of money e¢ duc from it te (efendent as will 
be sufficient te setiafy and discharge such demand.” 

Gm the trish A. 3, Nepil and Julia VYobrian, respectively 
genersi menager and bookkecper for plaintiff, te«tified im ite bee 
half, and their tectimony together with sertain duplicate invoices 
introduced in evidence showed thet the paints end e418 in question 
were delivered te defendent on April L?th and 19th, 1922, and 
accepted by him, and portions thereof aftervards used by him in 
his basiness, ond that ne question was ever raised ac te the 
prices as stated in the inveices. “epil testified ih substanee 
thet the agreement made ot the time of the gale war that defendant 
wes to pey $300 on the receipt ef the goods and the balance in 
days; that bout « month after the deliveries of the goods, 
although up to that time he Bed not mede omy payment, defendant 
Gelled end sowcht te purchase further geods, tut thet the witness 
told him thet befere he sould get further goode he should pay 
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semething en saceceunt for the goode already delivered: end thet 
at the time of this converention defendant did net meke any 
Complaints that the sadd goods were not of merchantable cuslity, 
or were not as represented, Wut only ctated thet et the time he 
4i4 not heave money te pay for them. Defendant, a painter be 
trade fer 25 yeare, teetified in his own behalf. end on orpleyee 
ef his, nemod Nekromt, testifies fer him. fe have read their 
testimery, end, in our opinion, the seme dees not tend te prove 
any of the special matters of defense as set forth in defendant's 
nétice of drfense above mentioned,  Oefendiant testified in sube 
etance that shortly befere pleintiff commenced the vresent euit 
he head enother sonverzetion with Wendl, in which he complained that 
eome of the print in mmestion was “ne good" ond wen not *fliet® 
pedint os dietingwiched from “gleser" paint, end demanded thet 
plaintiff tuke eray from hin plece of mweiness euch of the eoode in 
question at he (defendont) had not used or sold, ce he wes not «oing 
to pey for them, which demend wan refused by Neoil. Thin demend was 
preperly refused. There ig me evidence tendine tw shew thet am of 
the paint im quection was e014 os “flat" paiet, er that amv “flet* 
peint was ordered by defendant, Befendont elao tertified thet some 
of the peckegee of the geode in question did net have lebele on 
them and onnajvane nb cakated ab t be dlivgibie. These defecta, 
if any, could heve been resdily diseovered ehen the goods were first 
received ty defendant, yet he d44 mot complain ei thes fer more than 
three months. 

Ceusicering the pleslings «id the evidence, we are of the 
Opinion that the court would have been tuliy fustifiet in inn trneting 
the jury to return » verdict in plaintiff's favor for the amount 
ef its cleim, 1665.21. Im smerios Theatre Go. vy. Sieve) & Ca., 
RQk This 145, 147, it is waid: “The law dees not permit «a person 
to receive goode under a contrect, appropriate them to his own 
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use, and then defeat an action for the purchese priee on the 
ground that the goods wore nat of the exact quality er deseription 
Gelied for by the contract. Hie remedy, in the absence of « 
warranty, is to refuse te accept the goods when delivered, or te 
return them within o revsonable time after the departure from the 
termes of the contract fs discovered.” (ies, also tureke Cast 
Btee) Co. v. Horden Prog Yorke, 25 T11. App. S91, 594; li, Homme, 
Wane Co. v. Metter, 197 Lil. App. 382, 301; Uniform tales act, 
See. 48.) Yet the court in its peremptory inetruction, civen 
erally, directed the jury te anvese plaintiff's demager ot 9744.21, 
whieh included interest of 879, a6 computed at the legal rate on 
the price of the goods said from the date of delivery, <pril if, 
1922, to the dute of the trial. ‘© think thet the eourt erred in 
allewing amy interest on plaintiff's claim. Wepil testified that 
the goods were seid partly on tise, and plaintiff's declaration 
charged that defendant became indebted to it on “July 31, i922." 
4né as the suit was begun on duguot 14, 1929, it camnet be successe 
fully contended that there wos *an unrexsomable and vexatious delay 
of payment." (Interest Act, Sec. 2.) And “te opyeer and defend 

# suit de « right which cummot be construed inte ‘unressoneble and 
Vexatious delay of payment,’ without impairing the right itecif.* 
(Aldrich ve Dumbems 26 21. 403, 404; County ef Pronklin v, Leyman 
148 Thl. 136, 156.) ‘hile the court sheuld not have given the 
instruetion erslly te the jury (Practice Act, sec. 73), yet the 
error in so doing does not warrant the reversal of the judgment in 
ite entirety and the remandwent of the comse for « new trial. 
Dadly ve Boudregy, 232 I]. 226, 231.) «md we ure of the epinion 
that one of defendant's counsel's points, relied upon fer « reversal 
ef the judgment ond based, ae it is, upon the "Act te regulate the 
sale ef paints and eile," ete. (Cohill's Stat. 1923, Shap. 38, 

P- 1226) is whelly without merit. It nowhere appears from the evie 
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tenet thet pleintiff, either im the weking of the contract or 
in ite psrfermence, vislated ony of the srovieions of said 
ASt. Partheragre, the point is radiaad fer tha first time in 
this appellate court. 

Accordingly, if plaintiff within 10 daye shel} file 
in this court « yemittitur of $79 from the fudgeent of the 
Superior ceurt, the judgment wil) be affirmed for the eum of 
$665.915 otherwise it will bo raversed aad the osuso womended, 
in ease the pomitiitur is filed each party shedl pay bis or ite 
owe costs in this oourt, 

AFFTRASD ON ASMITTLIR. 
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RAQBETIG MANUPFACTUAING Co, ) “5 4 z 
a Corporation, cei 9391.A. 64% 
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Wiss BROTHERS, « Corporation, 
Appellant. 


BR. JUSTICE GRIDLEY PELIVERED (HE OPTEIOH OF TRE couRT. 


In o Ath class action in contract, triod without a 
jury, to recover the purchase price of certain machinery sold 
and delivered te 4@fendant on its written orders, the seart oipad 
court found the faeues against it end asveesed plaintifr's dome 
ages at the eum of $567.90, and entered Judgment on the finiing, 
ond defendant awpenled, 

Plaintiff's place of business was in Mileaukee, 
Wiecmsin, and it had a seliing agent in Chisago, « the 
Wilitens-Beasley Co, Defendant's plant, in which the machinery 
wae installed, was lecated in Ghicage, and the ordere ‘or the 
machinery were given through Wiliiame-leasley Go. The machinery 
eonsixted of « magnetic separater with pulley, orice $342.50, 
and a moter generator set, price $225, the payments to be made 
30 days after delivery. ‘the ordere were dated Sevember 9, 1921, 
and the machines were shipped on Novenber 14, 1971, aid shortly 
thereafter inetalled in defendant's plant. The total price was 
$567.50. On Maroh 18, 1028, plaintiff, by agreement with de- 
fendant, shipped a eecond generator set, prise $225, te take the 
Place of the first, - it being expressly agresd thet defendant 
was to have credit for the firet upon ite return to plaintiff at 
Milwaukee. The second generator set was installed in defentant's 
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plant shortly thereafter aii the firet set was taken down and 
erated for shingent, but «as not shipped back to pluintiff. On 
July 13, 1922, a fire occurred im defendant's pliant and all three 
maghines were danaged to such an extent that repairing them would 
eost more than their price new. Defendant, although eften rem | 
quested, newer paid plaintiff anything om sceount of the machines, 
and en January 5, 1923, pluintis? inetituted the present action, 
Claiming in ite statement of claim that defendant was indebted to 
it in the total sum of $709.50 for the sale and delivery of the 
three machines, and alee wien an account stated. The court eniy 
aliewed a recevery for the magnetic separator and one generator 
set. Ne cress errore have been assigned by piaintiff, 

In ites affidevit of morite defendant aet up as de- 
fensees (1) that 4+ 414 net purchase the machines cutright, but 
thet all were ingtalled “on trial that they would gubsaerve the 
purpese for which they were dosired, ent that they 414 nat oube 
serve that purpose, and (2) that there was mever a atated account 
between the parties. 

fm the trial 7. A. Sine, proaident of the defendant, 
Was called by plaintiff ae a witnese wider section 53 ef the 
Bunicipal Court Agt, and during his exeminution the orders and 
invoices ond certain letters vere introduced in evidence. Hh, FE. 
itearns, generel manager of plaintis’, and T. 8. Beneley, of 
Wiliieoms-Beagsley Co., teetified in plaintiff's behalf, and W, A. 
Hine ond two of defendant's ermloyeee, Nekensa and MeLaughlin, rere 
called as witnesses in ite behalf. Defendant also introduced two 
letters passing between Stearna ong Besaley in Nay, 1922, relative 
te the working of the machines and shortly after a test of them 
had been conducted by Beanley in defendant's plant. Hine tastified 
in substance that in his original megotiations with Beasley he told 
him that he wanted machines for the purvose of taking out iren and 
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ether foreign mateFial, eapabdle of being magnetized, from gar- 
bage, vhich was treated in defendant's plant and afterward aold4 
for fertilizing purvoses; that Beasley said that the machines 
(which defendant afterwards ordered andi used for over six montha) 
would do the required work and "keep the iron entirely out;* that 
efter using the mackines it wea found thet they 4i4 not work eatia- 
factorily; that they 414 not take out all ef the iron, particularly 
the larger pleces, which caused trouble ond famage, ont for the 
Yeason that the rulley of the separater was tee amall; and that 
Feasley, sfter making severe) testa, said that defendant would have 
to procure machines of larger cize and eapoecity., Helevghiin, é¢- 
fendant's witnese, wha was present when the tests rere made, tasti« 
fied in subetance that the material that went over the separator 
was animal matter and garbage, collected im large lote from betele 
and restaurants; that the magnetic erticles,and bottles, in the 
material constituted not sere than one per cent. of the entire bulk; 
that when the test wes wede in way, 102%, defendant vse keeping a 
large box er receptacle wnderneath the gepareter, in which every~ 
thing “which the pulley vould enteh” would be damped; and that 
there wns « "great big pile* of iron, ate., in the box or upon the 
fleer which the mochine had cought; that usually shen the separator 
was running the hex “wend f112 wo in o day and "euite « bat of 
iron etuff" would be preeured owt of the material that was run 
ever the separator: ‘that sometimes the separater vould net be 
running fer s week ond sometinean if woul’ be running for a menth 
when 4efendant wae “doing some foh;* that sometimes the separater 
would run "half an hour steaty,* when the moter generater woul4 get 
het and the machines had to be atepped to let the generator esel 
off; and that during all of the period that the machines were in the 
plant prior to the fire he estineted that they were running on the 
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average about one hour » day. Beasley, plaintiff's witness, 
deseribad in detail the machines and thoir workings, aid teeti- 
fied in substance that he was present in defencant’s plawt when 
they were inatalled and Seunuemotex therealtor made several teste 
of the machines; that on some of theae ogcasions he found that 
- the metallic rings and the ring brushes, which were porte of the 
separator, were not being properly cared for, ‘hat they were 
dirty end the dirt prevented the pulley from being aagnetized as 
it shoul? be in norual operation, ani that he notivied defendant 
ef these contitiona; that he cleaned the rings and brushes and 
afterwards the seonratar worke? well, removing a lot of magnetie 
material, including - “big pieee;"” that on the occasion of the 
test made in May, 1992, « lovee piece of from, weieh wae eo shaped 
at te afford the least contact to the magnetized surface, ras used 
ané the eeparater failed’ to piek out said plese from the material 
then being run; that thereupon the witness told Fine that, if the 
fertiliaing material an run by defendant contained suom pleases of 
iron, defendant had better purchese machines of Larger sire and 
greater capacity, coating ebout $700 more; that defoniant continued 
te uge the machines whieh had been installed, smd furtng the folk 
loving month ef June Mine told the witness thet he had concluded to 
order a larger sized separator in rlisace of the one them installed, 
but that such order wae not civen te plisintiff; snd thet on several 
prier cocasiona the witness had endeavere? te sell to defendant such 
larger separator, but that Eine refuse? to but it, saying thet “the 
price war tee hich.*® 

Stearns, plaintiff's witness, testified in substance 
that on July 27, 1997, ofter the fire, he enlled om Fine ie Chi cage 
and demanded payment of the indsbtetness fas; that Nime eald hea 
had not yet sede any settlement with the insurance adjusters bat 
expected to do ee within a few days, and he made an aspeintment with 
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the witness for another meeting on the following Konday, at whigh 
time, as Hine said, he would arrange for o settlement of the ace 
eownt; that the witness kept the appoiniment but Mine did not, 
and afterwards defendant refused te pay the indebteduesa; that 
the muohines were not weld upen any oxpreas warranty; that the 
Separater ea of the sine ordinarily purchoned by those desiring 
te Fenove magnetic ariicies ci ordinary alee from material te ke 
waed for fertilizing purposes asd worked well fer that purpose; 
and that, if uiweusliy lurge pieces of iron, etc., vere contained 
im the material run, plaintitr's Larger eised anehine wae cagable 
of resoving them. Hine further teetisied that the mauhiner in 
question, damaged by the fire, rere set Listed la defendant's 
proots of lows given te the inuurancs adjusiera, aid that de 
fentent 4id not collect atiy soneys from the insurance companies 
oR aecount of the damage dene therete, - 

Seferdant's eeunselh here conienda in substance that 
the judgment shoulé be reversed (1) because the evidence Alscleses 
that the machines were net sel te defendant evtright vat emly 
subject to trial as to theiy capability ef doing the work desired 
by 4t amd that upom such trial they were found incapable ef deing 
wach work, and (2) because, the machines being desired by defend- 
ant fer a partleuler purpese mmewn to plalatiff, there was an 
implied wrranty on plaintisf's part thet the sane vere roncenably 
fit for that purpose, and the evidence shows that they were net. 
After a careful review of the evidence we are unable te agree with 
either contention. We think it clearly appearts that there was on 
abeclute and uneonditional sale of the machines at the prices 
mentioned in defendant's written orders end sonfirmed in pisine 
tiff's invoices, and that the ownership of the machines proned 
to defendant upen their delivery te defendant at tts Plant. 





(Uniform Sales Act, sees, 18 and 19.) ‘The separator was used 

in defendant's plant for a perio of more than eix months from 
the time of ite instaliation witil the fire in July, 1990, The 
moteregenerator set, a6 Griginelly lastalled, was replaced vy 
agreexent by a new set im Karel, 1925, and during said peried 
one or the other set was used, During the entire period, 
although plaintiff frequently wrote Letters and sent statecente 
te defendant, demanding payment for the machines, defemiant did 
not write te plaintiff sugcenting that the *trial* ef the exachines 
was unsatiefactery, nor did it make any suggestion by letter of 
any breech of any warranty, exprese or imolied, nor did it prier 
to the fire, se admitted in Kime's testineny, write plaintitr 
that it <ould mot accept the machines, or that it held them aube 
jest to plaintiff's order, ox anything to that effect. Sefende 
ant’s continuous use af the separator ond of the substi tuted 
generator set auder the facta dieciceed amounted to an acceotance 
of them. (See. 48 iiiform Gules Act), if it ever had any right 
to rejoct and return then te plsintiff that right wae waived. 
(Counor v. be, 204 11, 58, 62), Furthersore, 
the evidence discloses that the machines were reasonably fit fer 





the purnseose for which they vere intended to be used by defendant, 
although it appears thet the sise and capacity of the sevarator 
was insufficient to remove, from the fertilizing material being 
run, unususily Large pieces of irom, or pleeee of umecommen shape. 
Defendant was given the opportunity ef exchanging the inetellea 
separator for one of greater cupucity, and which would reneve such 
pieces, upon payment of the difference in price, but refused the 
offer, or dalayed scoeptance thereof, and continued to use the 
installed separater. Furthermore, even if it could be hel4é that 
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the evidence shown that there wae a breach by plaintiff of an 
implied warranty of the Titnoes of the wsehineas, such breach was 
net pleaded by defentant, cliher originally er by auenamont 
(Walter Cabinet Go. v. Rugeeld, $30 04. 426, 420), and de~ 
fendant 714 mot introduce any evidence ef Amoager ocuneioneda 
thereby. (Gitford Hoot Gg. v. Sootern fuel do., 209 Tl, App. 
357, 86%). 

For the reagone in¢lested the Judynent of the 
Municipal couxt shewld be affireed, ant it tea ac ordered, 
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Appellee, APPHAL PROM 

} MUBICIPAL covrr 
ve 
: OF CHIGAGO, 

THOMAS A. HARRISON and 
BDVARD J, KIRBY, doing business 
as HARRISON & RIBDY 

Appellants. 


MR. JUSTICE GRICLEY DALIVERED THE OPTWIOW oF THE COURT. 


in an action commenced on Jamary 6, 1925, te recover 
& balenee of (75, claimed to be due Upon & written sdvertising 
Contract, the court found the iseues against defendante and 
entered judgment againet them in sedd eum and they appealed. 

On the triel plaintiff introduced in evidence the con 
tract sued upon. It de dated Nevember 21, 1985, and ie signed 
by defendente and plaintiff, and by it defendants authorised 
plaintiff to publish in his paper, “The Greek Star," their three 
inch advertisement every week for twelve months, for whith they 
agreed to pay him §100, payable $25 in February, May, August and 
Hovember, 1924, und he agreed that he would tranelate defendantea* 
edvertisenent into Greek and mail then copiers of bia paper wi theut 
edditionsl charge. It was further sgreed that the contract could 
mot be cencelied without his written consent. Plaintiff testified 
in substance that the contract wos net cancelled during ite term, 
that he complied wigh all of ite conditions to be performed by him, 
that defendants’ sdvertisement translated inte Greek appeared in 
the paper exch week for 52 weeka, omd that 625 hed been paid by 
defendants on acceunt. On cresseexamination defendants’ attorney 
sought to prove by plaimtiff certain conversations claimed to have 
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been had between the portice prior to the execution of the con- 
tract, tending te show thst the agreement betwern them was different 
frem that oa finally executed in writing. The court refused te sliew 
the witness to testify on to said converentions. The ruling was 
Proper under the well known rule that porole evidence da inade 
missible te vary the terme of « written contract. Defendants did 
not intreduce any evidence or make any attompt to show any froud 
in ite execution. 

Finding ne errer in the record the judgment of the 
Maniedpal Gourt is affixmeds: 
APETRRRD » 


Barnea, FP. Te, and Piteh, J., coneur, 
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Sefendant in Error. 
Opinion filed Oct. 28, 1925, 
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MR. PRESIDING JUSTICN THOMEON delivered the 
opinion of the court. 


This action was brought by the plaintiff, Serothy 
Spitalniksen, on Sovenber 22, 1919, to recover dauages allegd 
to have been Gevesioned by injuries caused by being struck 
by a locomotive, opersted by the defendant, ae agctnt of the 
Tllinoie Gentral Railroad Company. leeue was duly joined 
by the fihing eof « plea of the general iseve ond a special 
plea, by the defendant in January, 1920. The record shows 
that on June 26, 1926, the plaintiff personally executed a. 
stipulation in writing, with counsel for the defendent, agreee 
ing that her case be dicmiosed, the stipulation reeiting, * the 
“exnse of action therein having been duly discharged.” Toe 
gethér with the foregoing stipulation, the plaintiff executed 
an affidavit reciting “that she executed the above stipuise- 
tion voluntarily, for the purpose of having seid case dis- 
missed.” The record shows further that on the dey the plaine 
tiff entered into thie stipulstion with counsel for the defend- 
ant, she also executed a release of her claim, in consideration 
of a payment of $1250.00, which was made to her by the defend 
ant in the form of « draft, which she ter endorsed and cashed, 
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This trangaction took place at the offior of the defendant 
Gompany, and the record shows that at the time the plain- 

tiff exeouted the release and atipuletion she wae socouented 
by her twaband. It is further shown that on thie same occasion 
her husband wae aleo paid $1250.00 by the defendont, in cone 
eideration for m release which he executed in settlement of 
any claim he might have against the defendant. 


It appears from the reeord that follering the 
execution of theese releaees and stipulation, counsel fer 
the plaintiff filed additional counts to her declaration 
and certain smendments and took various other preliminary 
ateps in connection with the case. In December, 1995, coun- 
sel for the defendant made @ motion te diemise the wuit for 
resgons Which did not involve the plaintiff's release and 
stipulation and so far ag the recerd shows no reference was 
meade to any such relenee and stipulation at that time, That 
motion of the defenient wee overruled and the case me set 
for trial June 12, 1923. 


The next step which was token in this oxse was on 
dune 23, 1923, when counsel for the defendant served notice 
on counsel for the plaintiff to the effect that on June 36, 
counsel fer the defendaat would aprear in the “irquit Gourt 
and present the plaintiff's written stipulation, entered inte 
with the defendant, in which 1% wae agresd thet this suit be 
Gismiseed and sek that the couxt enter an order accordingly. 
On June 26, the stipuletion in question was duly presented 
end filed in the Ojreuit Court, end the motion te dismiss 
was made. At the same time the plaintiff wes given leave to 
file a petition ené affidavits, md these documents were 
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filed by her. 


The plaintiff set forth in the petition she filed 
that "on oy about the 13th day of July, 1920, she was caused 
to sign certain pepers by the employees of the defendant * * * 
which she now believes to be, by ite terse a release of her 
enuse of notion, ond aleo to eign etipulations for dismissal 
of seid onuse of action. Thies plaintiff further represents 
to this court that said alleged release snd stipulations 
for the diemissel of said cause of action were obtained through 
wiarepresentation anid fraud as set forth in the effidavit here to 
attached and meade a part of this petition. Your petitioner 
further asks that said opuse of aotion be not dismissed, for 
the reagons eet forth in the said affide¥it herete attached 
and that said euuae be eet down for trial at an early date.* 
In her accompanying affidevit the plaintiff set forth in 
éetail the injuries she elleged ehe had euffered when che 
was struck by the locomotive, and by reason of which she had 
prought thie suit aguinet the defendant. Ghe then steted in 
her affidavit that on or about the date nomed in her petition, 
through the procurence of the s gente of the defendint she wee 
eaused to go to their office, 2nd upon reaching there she 
was informed that her attorney had made » aistake in bringing 
the suit a minst the tnited States Governaent and that the 
law wae that the Governaent could aot be sued and that ashe 
ould sot possibly recover in the law suit. fhe plaintiff 
further alleged in thie affidavit thet prior to going to the 
defendant's office she was teld by an agent, apparently re- 
presenting the defenient, that her attorney wae "in with then’ 
and that she sould not expect that the attorney would fight 
her case and get any money fo¥ her, and she wee further told 
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by the defendant's agents thet even though she could ree 
oover in her suit sgeinet the defendant, she could not, under 
the law, get more than the smount of money they were then 
offering her. She further set forth in thie effidavit that 
when she insisted thit she ought to be paid more for her 
injuries, and thet the oun which was being offered was ine 
adequate, one of the defendant's agente, stating that he 

was a lawyer, gid thet he did net believe he could get any 
more money for her but thet he would go owt and *talk with the 
General ef the Government"; ond that he left the room and ree 
turned shortly saying that he hed talked with the General of the 
Goverment and that it wae impossible to seoure any sore money 
for the plmintiff,e thet she would either have to take the 
money that was being offered her or she wouldn't receive 
anything and further, that they were skilled in the fighting 
of these oegee and there wasn't any use of any lawyer trying 
to get ahead of them in these enses, ~ reminding her thet 

ehe wes now dealing with the United States Government and 
that she op. ld abeolutely rely upon what she was being told 
and that if the statements wade fers not true, any settlement 
she might make with them would not be binding upon her, * even 
though ehe signed releases releasing the defendant for (from) 
all liability for her aaid injuries.” Gontinuing, olnintiff's 
affidavit read, "Yeponent further aaye that previcus to her 
signing what she now believes and is inforued is on absolute 
release of her onuse of action in the above entitied matter, 
eaid alleged release was read to her by one of the agente of the 
defendant end as she understood his reading and Believed said 
writing to wean that in ease the said twelve hundred and fifty 
($1280) dollars was not the mexigum amount that she could ree 
cover in s suit agninst the defencant, that said alleged release 
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would not be a release against the defendant, and that 
gaid anount would only be applied on whatever amount 

she might be able to recover in case said representations 
by the agent of the defendant made to the plantiff for 
the purpose of inducing her to @ign the said paper were 
not true” 


The plaintiff alleged further in her affidavit & 
that her signature to the relesse “was obtained by a trick 
and by wlereading end misconstraing said inetrusent and 
vy falee representations as to the gharacter of said alleged 
writing." Ghe further alleged that believing and relying 
upon the representations aade by the defeninnt's agents, to 
the effect thet the eace wae one ageinet the Goverment and 
that the Government cowld not be sued; that the law presesibed 
the sum that they were offering her, « twelve hundred snd 
fifty @lisara, as the waxinum amount thet could be recovered, 
even though she should win her cage; and that ber attorney 
wan in the employ of the defendant od in collusion with its 
agents; “end understanding and believing the said writing 
was not an absolute release of her right, wheim or cause of 
action against the defendant,” she aceepted the sum of $1950, 00 
and executed and signed the paper, “which ehe now believes 
and is inforued is a release to the defendant of her said 
Claim"; that she since has learned that the representations 
of the defendant's agents were untree end that she is informed 
and believes the fact te be thet the nature of sald writing 
is other than what was read to her and what waa represented 
to her to be at the time she signed enid paper; thet said 


alleged settlement was ob@eined through fraud and for & sum 





ote 


greatly insufficient to remunerate her for the injuries 
suffered and to be suffered. the alse submitted, in sup- 
port of hey petition, on affidavit by her husband to the 
effeot that he wae present during the plaintifi's conversa] 
tione with the defendant's agents ead thet the plaintiff's 
affidavit had been read to him and thet the facte therein 
eet forth were true; ond also an affidavit by her attorney, 
Gorinne L. Rice, to the effect that she wae the attorney for 
the plaintiff and had been since the institution of her auit 
and that notice of attorney's lien hed heen served upon ‘the 
defendant, and further, that she wae not and never had been, 
in the employ of the defendant, snd that she had not received 
any compensation for eny services rendered in the case, “and 
that the pretended settiesent had herein waa had without her 
knowledge or consent; and that the sum of soney paid to the 
plaintiff under the elleged settlement ia not 2 fair eompene 
gation or fair remuneration to plaintiff for her injuries 
received," 


It wili be noted that the alleged settlement of this 
gage and the execution of the relesses snd stipulation to dis- 
mise #11 took place in June 1920, ‘fhe affidavit of the plnine 
tiff, which was submitted in gupvort ef the petition she fiked 
in June, 1933, when the defendant mde its motion to disuiss 
the avit, pursuant to the stipulation, wes not executed by the 
plaintiff at the time she filed her petition seeking to avoid 
the dismissal of the suit, but wes executed umder date of July , 
13, 1921, two years before the eoticn to dismiss was aotunl ly 
made and one year after she had executed the release and entered 


into the stipulation to dismiss. The affidavit of her husband 
was likewise dated July 13, 1921, while the affidevit of the 
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lawyer, also submitted in support of ber petition, is dated 
January 6, 1922, about aryear and a half before the plaintiff 
filed her petition seeking to avoid the effect of the etimwla~ 
tion end release, It in clear frog the record that at the 
time the plaintiff made her affidavit in auprort of her petie 
tion, she did not have before her either of the documents ahe 
had previously executed, namely, the stipulation end release. 
Gopies of these papers were furnished to the pleintif? by 

the defendant at the direction of the court, after the plaine 
tiff flied her petition, asking that the defendant's wzetion te 
dignisa be denied. 


The defendomt’s wotion to digaies, pursuant to the 
Stipulation, and the plaintiff's counter petition, case on 
for hearing before the trial court on dune 30, 1923, After 
hearing the argumentsef counsel for the respective parties, 
phe trial court found that the matters and facts set forth 
in the viaintiff’s petition and affidevits, filed in supvert 
thersof, “were not sufficient in a court of law te overcome 
the settlement of the said cause sede between the plaintiff 
and the defendant," ani that there wee nothing in the peti- 
tion end affideavite which could proverly prevent the dise 
misaal of the suit pursuant te the stipulation inté which 
the parties had enteved, The bill of exeertions shows thet 
atthe time the trial judge announced his conclusion to that 
effect, he stated thet in order that the plaintiff might net 
be precluded from showing the facts fully, with reference to | 
the settlement, and to allow the plaantiff en opportunity to 
correct the ineufficlenecies of her affidavits, if che was 
in a position to de that, umder the facts, she and her bus- 
band would be permitted to take the witnese atand and give 
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any tertinony they desired, supplementing the affidavits 
they had made. This snounted to a ruling that if the pleain- 
tiff desired to submit anything further, in euprert of 

her petition, she was at liberty te deo so, but in onse sho 
did, it was to be in the form of gworn testimony in open 
oourt, rather than in the form of further affidevits, At 

the sume time the court stated thet if ne further showing 
wes made, the petition of the plaintiff would be denied 

and the suit would be digmissed in sccordencs with the stiru= 
lation, the court being of the opinion thet the plaintiff's 
affidavits failed to show fraud going to the execution of 

thé release ond settlement of the cage, tut rather thet the 
plsintiff knew thet the document she wae signing rae a ree 
Lease and thet such charges of fraud ae might be sonsidered 
ae invelved in euch facts ae the slaintiff hed set ferth in 
her affidrvit, went to the consideration for the release, 
vather then to ites exeoution. Tre bil). of exeeptions shows 
further that when the trial judge had stated his position 
in the mntter, opunsel for the plaintiff’ esked thet the cause 
go over a few days so as to give them tie to "think this 
matter over”, and accordingly, the court put the astter over 
for one week, so that the plaintiff's counsel eight determine 
whether she desired te stand upon her petition with the affie 
davits filed thererith, or to subwit something further in the 
way of sworn testimony in open court. The court directed 
the plaintiff and her husband to return to the oourt room on 
July 7, 1923, the date to which the matter wae continued, sad 
the court aleo, at the request of the attorney for the plaine 
tiff, divected the attorney for the defendant to furnish the 
foraer with copies of the release and the stipulation, and 
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the draft signed by the plaintiff; and aleo of the release 
signed by the plaintiff's husband and ef the draft issued 

to him. When the matter again cane up before the trial 
eourt, on July 7, 1083, counsel the the plaintiff eteted 
that they had received copies of the documents above ree 
ferred to, and asked the court forileave to file an addie 
tional affidavit of the plaintiff in ouppert of her petie 
tion, ehereupon the trial judge onlled the attention of 
oounsel for the plaintiff to the feet that at the pricr 
hearing the court hed amnownced that in his opinion the 
affidavits already en fille were insufficient and that if 

the plaintiff’ demired to aubmit anything further it aust 

be in the form of ore) teetimony made in epen court wader 
oath, With en opportunity te eresceexnuing, and that the 
watter had gone over af counsel's request so that they micht 
determine whether the plaintiff would stand on her original 
petition and affideavite or submit anything further by way of 
an oral exaaination of herself and her husband, or others; 
and the oourt then said thet ne additions] astter, in the 
way of affidavits would be received, The omirt then stated 
that theplaintiff might eubmit anything further in the form 
that had been indiested, othing further was offered in 
supoert of the plaintiff's petition, along the lines suggestel 
by the court, her counsel insisting on her right to file on 
additional affidavit, wich wee offered, and thereupon the 
court denied the plaintiff's motion for leave to submit euch 
additional effidevit, and agein offered to receive anything 
further that the plaintiff cared te subsit tm the way of srorn 
teatimony. Nething further see submitted by the plaintiff in 
accordance with the court's ruling. im faet, the bill of 
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exceptions shows that the plaintiff and her husband were not 
in court on July 7, 1983, in order to enable them to submit 
further testimony in that form. 


Om July 7, 1983, the court permitted Corinne L, 
Rioe, attorney for the plaintiff, to file a petition setting 
forth that in Nevember, 1919, when this suit mes started, 
she served the defendant with notice of her contract with 
the plaintiff for attorney's fees. This petition stated that 
if the ease was diomissed according to the stipulation entered 
into between the parties, the petitioner, *“feele that it 
would deprive her of the right to reosive eeid atterney’s feea 
as provided in said notice;* wherefore the petitioner prayed 
that the case be not dismissed, The matter then went to 
July 14, 1923, at waich time the court announeed that the 
petition of plaintiff's gounsel, referring to feea could not 
be entertained as it woe not a petition te forecioge a lien 
for such fees, ond that 2 petition of the kind could be 
filed by plaintiff's attorney, even after the order of dise 
uiese} had been entered; the court holding that aveh an order 
of diamisesl would in no way afect the ripht ef the plaintiff's 
attorney to suoh fee, and enforeenent ef a lien for such fee. 
Again on the lost mentioned day, counsel for the olaintiftf 
asked leave to file an affidevit ef the plaintiff and also of 
her husband, in support of her petition theretefere filed, but 
the court denied this aotion and thereupon entered an order 
dismissing the cause,in eccordance with the stipulation of 
the parties filed on June 26, 1923. From the judgaent of 
diamiseel the plaintiff preyed on appeal which was never pere 
feoted, 
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The bill of exeentions showe that after the 
court had entered judgment diemiasing the ease and after 
those connected with the ease had left the court teom, 

My. Ranea, one of the attorney's for the plaintiff, retura- 
ea to the court room end advised the trini judge trat the 
plaintiff’ desired to wake a motion te vacate the judgment 
amd the court stated that if he would give proper notice 

to counsel for the defeniant the court would act in the 
matter without delay, and thereupon, such notice wae given 
te cownnel for the defenisnt and later, on the omme day 
the parties agsin appeered before the same judge, tir, Ranes 
appearing for the plaintiff and thereupon he stnted that 
the plaintiff did not care to wzke 2 motion t varate the 
judgment. 


The bil! of exosptions further shows that on the 
sane day counsel for the plaintiff appeared befere another 
judge of the Gixreult Gourt ef dock deunty ond submitted 
their motion in behalf of the plaintiff, te vacate the judg~ 
ment, which action wee continued te july 19, 1925, and again 
continued from time to time until December 21, 192%, when it 
game up before another judge of the Ojrenit Oourt, who teok 
the position that i¢ should be heard by the judge who had 
originally scted upon the plaintiff's petition and the defende 
ant's motion te diemise, and had entered the judgment which it 
waa sought to vacste. To that end the satter was agnin set 
for January 12, 1924, to be heard by the original trial judge. 
On that dute, the motion to vacete the judgment wee denied, 
At thie time the trial judge egin stated that when he held 
that the original affidevite submitted by the platmtiff in 
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support ef her petition were not sufficient, and counsel 
asked leave to file additional affidavits, the court ruled 
thet euch additional affidevite might not be filed but that 
the eourt would allow counsel to place the plaintiff on the 
stand to testify az to the facts Goourring at the time the 
release and stipulation of dismissal were executed, At 
this time the court said, the reason the court 414 thet wag, 
thet when the plaintiff made the affidavit and told all the 
facts, and then case in and sought to file edditional affie 
davita which would set up additional facts, "I felt as if 
they should go on the stend wo that they @eould be eros 
examined; amd I will exy thie also that if the plaintiff? 
would take the stand and testify to the facts, end eroage 
examination should be allowed, the court would gee thet no 
abusive erosse-sxamination would take place.” Gounsel for 
the plaintiff took the position that the court wae wrong 
in mling that any further showing submitted, showld be in 
the form of oral teatimony, rather than affidavite, "because 
that would be going into the serite of the ense, which wh 
Claim we are willing to do before a jury. We are entitled 
to a jury trish] end we are not going to try thie case withe 
out « jury when we ore entitled tc one." 


It wee Glearly within the diceretion ef the court, 
after the pinintiff had submitted her petition in oppesiticn 
to the motion of the defendant to dismiss, pursuant to the 
etipulation, end efter it had been held that sugh petition 
and the affidavits in support of it, were ineufficient, to 
require that such further showing se the plaintiff sared te 
make in support of her petition be in form of sworn testi- 
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mony in open court, with opportunity to crese-exenine, 

rather then in the form of affidavite, Sueh a course wae 
entirely proper md is clearly within the provisions of 

fec, 86 of the Preetice Act, (Gmhill's 41. Ste. eh. 110, 
per. 86) providing that*whenever in any suit or preceeding 

at law or in equity in any court of recerd, evidence shall 

be neceseury concerning any fact which, according to Lew and 
the practice ef the eourt say now be supplied by affidavit, the 
oourt muy, in ite disoretion, require such evidence to be pree 
sented wholly or in part, by ora] examination of the witnesses 
im open gourt * * “ and whenever such evidence is presented by 
oral ¢xeuination, an adverse party shall have the right te 
eFross-exzanine." The provisions of the statute are plain. 

That the situation presented in thie ase gomes within these 
provisions is equally plain. ‘then the plaintiff made the 
affidavit originally subaitted by her in support of her 
petition, she knew #11 the fsots thet were to be known about 
what ocevrred at the time she reosived the $1950.00 and exe- 
gated the relesge and entered ints the stipulation to digmiss. 
After the trial court held that the showing ade by that affi- 
davit was insufficient, and that euch freud as it purported 

to disclose did not @ to the execution of the release, wut 
rather to ite considerationgand the plaintiff thereupon 
sought to make some further showing, it was entirely within 
the discretion of the court te require, and in our opinion 

the trial court properly required, that such showing as the 
plaintiff eared to mke shoud not be in the form of further 
affidavita, but rather in the form @f sworn testimony in 

open court, with ample opportunity for proper orosseexamina=- 
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We have not been referred to any decieionsa specifiee 
ally involving the statute referred to, nor have we been able 
to find any, but there are onses involving similar situations, 
where guch an exeroiae of diseretion ae wae made by the trial 
court in the care at bar, haa been approved and upheld. Gome 
of these decisions refer to the mking of amendments te sworn 
Pleadings and others to amendments to affidavits. Hoyt v. 
Tuxbury, 70 111. 542; Jones v. Zennioott, 83 Ml, 484; Mevichas 

¥. Follette,87 111. 103; forthyes 
124 I1l. 100; Bidener v. Hunt, 4 lowe 355, oreover, the edjie 
tional showing required by the trie] court, in support of the 
Plaintiff's petition was not such a axtter as the plaintiff 
had a fight to have heard by a jury siaply because the court, 
in the exercise of ite discretion required that such showing 
be aade in the fora of sworn testimony, any more than the 
plaintiff would have had the right to have the axatter sube 
mitted to a jury if the further shoring had been in the 
form of affidavits. the question of whether such freud had 
entered igte the execution of the release and stipulation te 





Giguiag, ae rendere: these documents, Void, was a question 
of law for the court t hear end deternine. 


We are further of the opinion that the trial court 
properly ruled that the facts set forth by the plaintiff in 
her original affidevit, in support of her petition were not 
sufficient in a court of lew to overcome the effect of the 
Pelense and stipulation to diemies. The defendant did net 
gubmit the release te the court im connection with its motion 
to dismiss, nor was it neceseary that this be done, It was 
entirely proper for the defendant to submit the stipulation, 
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into which the plaintiff and the defendant had entered, 

in suppert of ite motion, In opoosition to thet notion 

the plaintiff submitted her petition setting wp in sub- 
stance that when she signed the stipulation she had alse 
signed another document, which she gays in her petition 

waa a Treleses. in our G@pinion, counsel for the defencdont is 
correct in oomtending that the petition and affidavit gube 
mitted by the plaintiff must be conetrued strictly agninat 
the party filing thece documenta. After they were filed 

the defensant contended in subbtance, that they wern ine 
autficient to defeat & motion to dissiga. Although the 
pleinti?f head brought the releese into the case, by refexe 
enet thereto in her petition and affidavit, she, at ao 

time, submitted the release to the court. ite contents 

are not set forth in either the petition or the affidavit 

nor wae it gubmitted in the fore ef evidences. If the ree 
lease was not pnder seal, it wee incumbent upon the piaine 
tiff to make a showing to that effest, Neo such ghowing 

was made, the plaintiff merely referring to the document 

ahe signed, ae a release. As her petition and affidavit 

are to be taken most strictly againet her, the keleape 

must be considered as one onder seal. Theat being the ease, 
the plaintiff was in @ position to show only such fraud 

aa might go te the execution of the document. In our opinion, 
such facts as the plaintiff sets wp in her original effidevit, 
de not anke out & case of that kind of fraud, The plaintiff's 
own statements, as set forth in her affidavit, show, in our 

. @pinion, that withowt any doubt she knew at the time she and 
her husband were at the office of the defendent Osmpany, and 
received between them $2500,60, and exeouted these releasee, 
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they were s@ttling her cage and were not im any way in 
ignorance of the fact that the dowuments signed were ree 
leases, The fact ic thet when the plaintiff signed her 
affidavit a year later, she stated that that waa what she 
Signed, although 1¢ woe not until treo years after that 
either ake or her counsel asked for ov reeeived copies of 
these documents, Her affidavit shows that at the tins 
she exeouted this release, she fully appreciated what i+ 
wis because she anys, herself, thet she ineioted at that 
time that she ought to be paid more for her injuries, snd 
that the sum which was being offered was inadequate, but 
that she was told me would either bave te teke thet or 
nothing. the then states that it wea represented to her 
that the case being against the Government, the agount 
offered wasthe maxiowm that the Government could be come 
pelied to pay, in any event. Even if we asswae that anye 
thing of that kind oeourred, and that such representations 
were fraudulent, they did not amount te fraud which trigke 
ed her inte executing the release; but rather to fraud 
which entered inte the consideration she received, If that 
aid ceeur, the plaintiff might avail herself of it in « 
gourt of equity but ahe cannot avoid the effect of the ree 
Lease in a court of law. 
212 311. 174; Papke v. Hammond, 197 f11. S31; Monahan 

Bt. Paul Coal Go,, 193 111. Appe 308. The plaintiff covld 
not properly suprort her petition by a showing auch aa she 
attempts to omke oin one portion of her affidavit, to the 
effect thet she sisunderstood the purport of the document 
she signed. in order to sucesed in her position and avoid 
the effeot of the release, in a court of law, it was necesse 
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ary for her te: ahow that the defendant had practiced euch 
freud upon her as had gone to the execution of the doownent 
and had tricked her into signing what was, in fact, a release, 
under the improssion that ehe was not signing that kind of 
® document. In our opinion, none of the facts set forth 
by the plaintiff in her affidevit ake guch a showing, 
There are mingled with her statewente of fact, at one or 
tro pointe in her affidevit, certain conclusions on her 
part to that effect, but these my not take the place of 
facts. Freud gay never be succesefully chorged merely by 
atating that a thing wae freudulentiy dene. One whe com 
Plains of fraud waist etate in hie pleading the esecific 
acts or facts relied woon ae ¢etablishiag euch froud, 

06 So. We Higby, 134 T1i. 557; Both v. Hoth, 164 £11. 





The trinl court ws aleo correct in etating, as 
pointed out above, that if cevneel have any proper claim for 
fees, wich claim ie in no way affected by the diemiesal of 
the plaintiff's case. A claim for fees by counsel. for the 
plaintiff was adjudicated after the client's oage had been 


dismissed in Stendidge v. Ghicsge Nye, Go, 364 Il. S24, 


We find no error in the recor and, therefore, the 
judgaent of the Girevit Court is affirmed. 


JUDQUENT AFFIRMED, 
TAYLOR AWD O'CONNOR, JJ. CONCUR. 
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Estate ef Matthew Taafe, 
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Gus GREENE r BAUM s PA 


Opinion filed Oct. 28, 1935. 


WR, PRESIDING JUSTION THOMSON “-Livered the 
Opinion of the court. 

The plaintiff, aw *xecutrix of the eatute of her 
husband Matthew Taaffe, broughtthiea action sgainet the de- 
fenient, Gus Greenshaum, seeking to recover dawages rem lt- 
ing from the death of her twsband, which was slieged te have 
been brought about by injuries received by him when he waa 
struck by an automobile which the plaintiff sllieged wae the 
property of the defendant ami at the time of the ecourrtence 
in question vas being operated by one Mittlebuacher, who vase 
then and there acting sa¢ the defendant's servant. ‘The defend 
ant filed generai and special plese denying owmership and con- 
trol of the automobile, The cause wont to trial before a jury 
and at the cloee of the plaintiff's evidenee, the trial court 
instructed the jury to find the defendant act eudlty. Such a 
verdict was duly returned ond judgment for the defendant waa 
entered accordingly. Teo reverse that judgment the plaintiff 
has perfeeted this appeal, 

fhe evidenge in the reoerd establishes without any 
question that the automobile in this ease belonged to Greene- 


ay 


Saha 


£ 8s 





oJe 


baum, Evidence to that effect wae admitted without objeation, 
We ure of the opinion that at least a pring facie ease was 
made out by the plaintiff, to the effect that Hi ttlebuscher 
was Greencbaum's sexvent. The only evidence on that iesue 
consisted of the testimony of “ittlebuecher himeslf. I¢ 
appears from this testimony thet one Johnson had remodeled sn 
eld barn and this me being used by him as 2 garage. The 
Witness testified thet Johnson took eare of care for the Aecher 
Brothers Agugenent Company and that three wen whe were cone 
neoted with that Company, the defendant and tro others, silso 
kept their sutomobiles in that garage. in an attempt to estab- 
lish the relationship between uitthebuscher and Greenebaun, 
eounsel for the plaintiff asked Mittlebuacher many questions 
which were leading and many others which celled for cone 
GQlusionsa, all of thich were properly objected to and the che 
jections vers properly eustained. | 
it appears from the evidenoe that on the day in 
question Wittlebuscher was driving the defendent*s car from 
the gerage in which it was kept to Greenebauma’es house, and on 
the way over there, the accident involved in thie cage happened, 
When Mittlebuecher was first on the stend, he was asked how 
he came to teke the car from the garage to Greensbaum’s 
house, and he started to reply by saying, “I sither dreve 
the osr to Mr. Greencbnum's house under the directions of 
Al. dohneon or & telephone osl i <=," At thie point in his 
anewer he was interrupted, by « motion of counsel for the 
defendant to strike the enerer out. fhe court did not rule 
on the motion but made the coment, “He saye he doesn't 
remenber." Gounsel for the pleintif? then put another 
question, Host of the succeeding questions put to this 
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witness vere objectionsble for the rensone already ree 
ferred to, but « few of then were not. For exemple, 

one of the quectiona put to thie witness ms, “How did 

you happen to drive the enr of the defandont Greenebaun 
from the garage that day to the house of Greenebnumt” 
Objeation to that question was sustained. in our opine 

ion it should have been overruled. it in true thet thie 
question wes the same question which had previously been 
asked and which the witness wae in the process of anewering, 
when he was interrupted by an objection which wae not ruled 
upon, This wae & proper question and the witness shovld 
have been allowed ta anewer it. Apperently, this witness 
was testifying near the close of an afternoon session of 
the court, and before the crosa-exaumination wee completed 
an adjournment was taken te the following morning, hen 
the witness reeured the atend at that tiuc, he testified 
that he wished to oprrect = statement be had mace the pree 
vious sfternoon as to his recollection of the conversation 
which gouged him to take the defendant's oar, on the day 

in question, from the garage to the defeniunt's house. 
Gounsel fer the plaintiff then ssked whether the witneos 
hed had a conversation with the defendant on the day of the 
aeaident, and before the scvident bappened, end he answered 
that he had talked wit) the defendant on that day, both be- 
fore and after the sceident. He wes then aeked to gtate 
what conversation he had with the defendent on that day, 
prior to the accident and he answered, “He ovled over the 
telephone and asked whether his car wae there. I anid, 'Yes'. 
He says, ‘Will you please drive over right away.' I said, 
°c will.** The sotion 6f counsel for the defendant to strike 
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@ut thet answer woe denied, wo grounde wore snecified 

by counsel in aeking the motion. It ie contended now by 
counsel for the defendant that teatimony ae te an alleged 
conversation with another over the telephens, where such 
pther person hap oalled the witnesa up, id not admissible 
wnless the witness eo testifying to the convrereation states 
that he reoognized the speaker's voice snd ie able to state 
who the spenker was, If coungel wiched to urge that point 
as to thie teatinony, it shovld have been apecifierily mde 
at the time objection wae aude to the question aad the 
motion to strike was submitted, That, however, was not 
done. 


Oneoft the questions invelved in thie case hae 
to do with the agency of Hittlebuscher. When he wes drive 
ing the defendant's ear from the gurage to the defendant's 
house, and in the courae of that operation struck the dee 
eenged, was he acting as the servant of the defenidmt or 
was he not? That was a question of fact. Apparentiy on 
the theory that the claintiff had failed to mace awh a 
Brim facie cnae on thet question, the court instructed the 
jury to find the defendant not guilty, at the close of the 
Plaintiff's evidences. Ag previously eteted, we are of the 
opinion that the plaintiff's evidence did ake out o prim 
fugie case on that issue, 


The evidence submitted by the plaintiff wes te the 
effeet that ‘this was not « public gerage. Suck evidence as 
was submitted on the ovestion ef Nittlebuacker's employment 
tenda; to show that he wae not in the eupleoyment of Johneon. 
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Mittlebuscher testified thet he had » room on the second 
fleor of the building in which thie garage was located 
that he did certein mechanical work in the way of repaix- 
ing sutemobiles in this gurage. Ye was asked whether he 
received hie pay from Jobneon and he said he 414 not; 

thet in many instencer he made his own arrangesent with 

the owners of the ecnre which were to be repaired and after 
he had done the work, he collected directly from the car 
owners. He was asked whether or not it waen't the fact 
that Johnson paid hin so wuch = week for doing ofd jobe 
around the garage end he replied that such wae net the fast, 
He further testified that seme timex when Johnson was orowded 
with work he would ask the witness to help him end that on 
one or tro joba that he coud reosll, when he had ageisted 
Johason, the latter peid him for these jebsa. Me further 
testified thet on some occasions he had taken the other 
eare that were kept in the @irage to the ommers er esl Led 
for them and returned them te the garage ani that he had 
done thie at Johnson's request and that he hadi cone the 
game with regard to the defentant's car on ether oeeasions. 


Throughout the brief filed in this court counsel 
for the defendant indulge in the presumption that Hittiee 
buscher wee the employee of Johneon. It ie argued that 
*7% 4s 2 matter of common knowledge, which the court will 
not overlook, that gorage service ordinarily includes dee 
livery of the oar to the patron." There can, of course, be no 
presumption one wey nor the other on this question snd a 
court may not take judicial notice that what may be termed 
delivery service is or is not included in garage service. 
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A womber of cases have been called te our attention, 1% 
would serve no useful purpose to analyze those cases here 
because they may 211 be distinguished from this case, on 

the fsote; where the evidence in the oases cited shors 

that the garage involved wae o public gerage and the car 
involved was kept at that garage under a contract inrolr- 
ing ® monthly cherge, « pert of the consideration for which 
wae delivery service, which wae furnished by @ regular garage 
employee, fhe evidence in this ease, eo far as if went, 
showed that the «erage in question wae net « public garage, 
It wea a remodeled warn in which the wn Johneon himself dic 
some repair work, looked after the care belonging te a cere 
tein company «4 aleo kept there the sare of three individusis 
who were connected with that company, one of whom was the 
defendants 


In several places in the course of the brief filed ia 
this sourt by counsel for the defendant, reference is made te 
the inferences that say legitioately be drawn from the evidence 
submitted by the plaintiff and it is argued thet these infermnecs 
are such ag to justify the action of the trisi eourt in direote 
ing a verdiat, Counsel polat out the fact thet when Wittlee 
buscher wes firet on the stand he teetified that he toek the 
defendant's oar from the arage and wis driving to the defende 
ant's house on the oecasion in question, either under the 
d@ivection of Johnson or * telephones call; but thet when he 
was put back upon the ateand on the following sorning, and 
after he had admitted that he had, in the meantime, been 
talking about the situation with counsel for the plaintifé, 
he testified that the defendant had called up the garage on 
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the eoomsion in question and that the witmesa snewered 

the telephone, anid the defendent asked if his aar was 

there and the whtness told him it waa; and the defend= 

ant then asked the witness if he would bring it over 

Fight away, and the witness replied that he would; that 

he was delayed somewhst, in te course of his vork, be- 
fore takin, the car over, and after he hed left the gerage 
and was on the way, the accident involved in this case 
happened; that upon reaching the defendant's house he 
talked with the defendeat and teld hia ebout themacident, 
and then delivered the key te the oar into the defendent's 
possession. Gownsel argue "This change in testimony has all 
the enr-merke and appearance of having been inepired, end, 
of @urse, has not the force and value of testimony fairly 
given when a witness ig first interrognted.” In passing 
wpon & motion to direst a verdict, the trial court omy never 
consider what the “force and value" of evidence submitted on 
behalf of the plaintiff ia, The only question then before 
the court le whether or sot the plaintiff's omee, incluging 
all reasonable inferences that my be indulged in ite favor, 
is such ae to exke out a grim fanie mbewing, snd if there 
is any evidence, beyond a mere scintiila, tending to support 
the plaintiff's case, the motion te direct o verdict for the 
éefendant showld be overruled. The question of the weight 
of the evidence or what ite force snd value my or may not be, 
is never a question for the court on 2 sotion to direct a 
verdict. Libby, licleill & Libbe v. Gock, 224 Ill. 206. 
fikewise, we are not conesrned on thie appeal with the quese 
tion of thea strength of the oase made out by the plaintiff. 
We do hold, however, that it wee sufficient to seke out 4 
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Brive facie wae, and thet the motion to direct a verdict 
should have been overruled. 


Thie court hae recently had occasion to pasa on & 
number of cnana, involving sutemobile accidents, in which 
the question of ownership and control were involved. fe 
have endeavored in those decisions to give a clear ste tee 
ment of the law which bag to do with such @ituationa. Boegco 

Be 228 Ill. App. 564. lipnpe 
field y, eeeitess Illinoie Appellate Gourt, First Dist., 
ease 29045, not yet reported; opinion filed Oetober 30, 
1984; Dengby v. Bartlett, Illinois Appellate Gt. Firat Sist., 
ease #29955, not yet reported, opinion filed February 11,1985; 
Howard, Adex, v. Amerson, Illinois Appellate Gourt, First 
Diet., case £29255, not yet reported, opinion filed April 29, 
1985. 3 





For the reasons steted the judgment of the Gireuit 
Court ia reversed and the cause ig remmnded to that court 
for a new trial. 
REVEHSED AND REMASOED. 


TAYLOR AND O'CONNOR, JJ. comcUR, 
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WA, PRESIDING JUSTICE Te MOON delivered the 
opinion of the court, 


By thie appeal the defeuwiont eeeke te reverse 
*& judgment for 60, recovered aguinet him by the plaine 
tiff in the Mmicipal Gourtcoof Ghicaage, The »laintiff 
brought suit to recover m commission which he claimed 
was due bin from the defendant by reason of the fact 
that the defendant bad placed @ piece of property he 
owned, in the hande of the plaintiff for anle aad that 
the plaintiff? hed proeured os buyer on the torus stipulated 
by the defendent, 


The plaintiff testified that he waa in the reni 
estate business snd that the defendant oslied at his office 
and requested the plaintiff to see if he eould find a buyer 
for the property in question, at a price of $15,000, the 
buyer te assume an existing $5,000 mortgnge on the property, 
pay $7,500 in eash, and give a second mortgnge securing 
the payment of 2 balance of $2,500, of which $500 was to 
be due “on or before” one year and 02,000 *on or about two 
and one half yesrs." Plaintiff further testified that he 





oe ne ‘weet ae 


ad tite eas ay 





mpshadg nd. « ane — denwvaner , (aikh 203 Comamybar 
Pitatete. on  segeote> Bantu, agtatect oo a2 














: Sewiele 04 tidy entemdnmce o r0VMYex OF Fue Syvons 
death nde ty seam Pashawtad wht meet whet eve aa 
oe wrengeny, te wang ‘8 bapaty nx ho : 

his hawt, wate: +t Thehalle ts te etsal ote wt some. 
began iis oat ine het sobatusone koe Ch bber, wel 
: aneninn Ame wf 


hewn weld wt bee RA doe Daghadand ata aats aa . 

“ goktto wae te Bedtan fanbore teh eat #ad? dan prev Kean antes 
wee aL? Bion ot GL paw wh VWdtainhe sat berenper doe 
. ale jou ,ae te eeers 8 oe aie ben me theese, eet ot 
aeoraqemy ost fo ‘Syagirron OW <Gt gaetuten os mn eae oo Coq 
“yetnwese inate Seon * ong ine ~~ mk ORTH eee | 
; ho new was. dot ay tw “ 5 fee wis fed om te Paowyasy sa 
ord teens 7 wa" 80,5 to RON ed feito io a od 


us on dose Bektheens woah, areas Momaey ‘ler wero hee 














“le 


discussed the matter of a commiesion with the defendant at 
the tise the property wes thus submitted to him and that 
they agreed on a evanieeion of $600. The -laintif! seeuwred 
a purchaser of the defenient's property, whose naw was 
Stine, at the terse above get forth anid semred Stine's 
signature to 4 Real Eetate Beard form of codtract, on thet 
basis, Apparently this purchaser was secured on the evening 
of the duy the defendent employed the plaintiff to find » 
purchaser, On the following sorning the defendant ealled 
the plaintiff up and seked his whet snesewe he bad had and 
the plaintiff teld him thet he had a purchaser signed up, 
on the contract. later thet day the olaintiff® went to 

meet the defonient at an address which had been given by 
the latter, which turned out to be = retail merket and 
vegetable store. The plaintiff testified that whens he 
arrived at this rlece, the defenient mas there talking 

with two or three umn, in « foreign ienguage which he 

eould not understand, and thet shortly thereafter the defende 
ant sppronched him and stated that theee friends ef hie did 
mot want him to sell his property and had teld him if he 
ever needed money they would help bim owt; thet the slaine 
tiff explained to the defendant that he hed done the work 
that wae expected of him, in sonneotion with the transaction, 
and the defendant gnid he renliged that and wae sorry about 
At But that he did not “want to be bed friends’ with the 
others who were present ond who vere advising hinz not te 
well; thet the plaintiff asked the defencont what he pro= 
posed to do about payeent for the services he had rendered, 
ami the defendsnt ascured him he vented te cay him, Some 
weeks later the defendent some to the olaintiff's office aad 
had another telk vith him along the same lines. Gy the 
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latter oconsion, the plaintiff testified, the defendant 
told him he did not like te pay © commigsion without getting 
some money out of the property, whereupon, the plaintiff 
again agcured the defoniant thet the party he had proe 
cured was willing to buy the property and if he wanted 

to get hie aoney ont of it, he aowld proceed with the 

sale, and the defendant thereupon told the claimtiff thet 

if he would wait awhile he (the defendant) would be able 

to #@1) the property for sore money, and he aeeured the 
plaintiff? thet he would thes pay him his eomiesion, 


The contract which the cimintif?’ hed sro- 
gured the puronaser, Stine, to sign, wae introduced in 
evidence, iy the terms of this contract, Stine agreed to 
muy the property for $15,006, «nd the defendant agreed to 
convey good title therete, by a general worranty dead, sube 
ject te exieting lenges; 211 taxzee ond ageenenente Levied 
after the year 1922 to be prorated to the date of the 
delivery of the deed; any wnpaid epecial agceroments for ie~ 
provenente not yet coupleted, ond to unpaid inetallnents 
of special nesesaments which fell due eftey 192%; slo 
 gubject to ony party wall agrecamte of reaord; te builde 
ing line reatrictions ond building rewtrictions of reeards 
and to an existing ineuwsbrance of $5,005. he contract 
Pecited that the purchaser hod pnid 9500, as Garnest money, 
and it contained the uwewel stipulation as to the diaposi- 
tion of that money when the purchases wae conguamated, and by 
ite terme the purchaser agreed to anke o further payment of 
87,000 within ten deya after the title had been exanined 
and found good, provided a warranty deed, conveying = good 
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and merchantable title wae then ready for delivery. it 

was further provided that the balance was to be paid by the 
purchaser giving © seconi mortgage to secure $2,500, 6600.00 
to be paid *on or before one year efter date’ and $2,000, 
"two and one~balf years ofter date thereof on or before 

with intereet from the date hereof at the rate of 6 per cont 
per annus.” The contract provided that « ferrens certifi-~ 
sate of title or s complete merchantable Abatroct of Title 

or nerchentable copy of such Abstract, or & morchontable 
title Guaranty Policy igeued by the Ghicage Titie & Trust oes., 
was to be furnished by the vendor, within & rengenable tine, 
which, upon the sonsuawetion of the axle was to resein with 
the vendee, The controct contained the uwwal provisions 

as to the ¢vrasinationvef title ead the erecifying ef objec 
tions ts be found by the vendee, if eny, which, if they sere 
found and specified, were to be cured within 60 days after 
notice. The contract siee previded ae to whet disvositicon eas 
to be made of the enrnest money, in the event the purchaser 
failed to perform the contract soterting te ite terug. 


4n ouployee of the pinintiff testified in euvert of 
the plaintiff's vervion of theeenversation between the parties, 
in which the defenisnt Listed his proverty with the pleintiff, 
and particularly, with regerd to the terme of the sale, as the 
plaintiff had tertified te thes, Stine, the prospective pure 
ghaser, also testified forthe pleintiff, identifying his signe- 
fare on the contract in evidence ona teetifying that he paid 
the plaintiff§soo.00 aa earnest soney, at the time the contract 
was signed; and that he was at thet time, and aleo wee at the 
time of giving his testimony, ready, able and willing to pree 
ceed with the purchese of the property according to the terns 
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of the contract. 

fhe defendant testified that he Listed the property 
in question with the claintiff at a price of $16,000, telling 
the plaintiff that if he epuld get him $16,000 for the pro 
perty,~ half osah, he would sell at thet awount, er he would 
e011 for $15,000, all omeh, Ke further testified that the 
Plaintiff explained that it wae hardte make aslee on ® full 
each besie but that he would try to get 915,0004n each, 
and the defendent said thet he would net sell bis property 
if he did not get the entire purchase price im cash, at 
least beyond the seownt ef the existing sortygage. fhe 
defoniant testified that tro er three dayw later the plaine 
tiff called him up and tried to get an exelusive contract, 
and the defendant declined to anke any such arrangement; 
and that about a week later the plaintiff told him he bad 
a party willing to buy at $15,000, end pay $7,800. in sash, 
“end balance to be paid, I guess thet was, in tee yenrs; 
#506 each spring. I don't exaotly remexber that; that the 
defendant then told the plaintiff he would net sell 2t thet 
price and insisted upon getting 111 ensh beyond the amount 
of the existing sortgrge, The defendant tectified further the 
the plaintiff later submitted the «ritten contract signed by 
Mine and that the plaintiff procesiied to read i te him, and 
when he heard that #7, 500 ene to be paid in onsh under this scene 
tract, he declined te sign it, exying; *if I don't get uy soney 
I won't sign, That is 211," The defendant denied that w ever 
*0ld the plaintiff that he would s#li at a price of £15,000 
with $7,500 in oash, On cross-exavinetion the defendant edmit- 
ted talking te the plaintiff in hie office, tut denied seeing 
there at that time the euployee of the plaintiff who had 
testified in his behalf to the effect that he was present 
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and heard the oouversation. One of the wen who bad been 
Present at the went morkes, «et the tlae ef the conversation 
testified to by the plaintiff, testified in muppert of the 
defendant, saying that he heard the defendant tell the plain 
tAfT at that time, *If I oan get the money aush, 1 will e112 
my property; otherwise, the deal ie off, thet ig the whole 


+hings* 


At the close of all the svidenoe the defendent ree 
quested the eourt to give the jury « peremptory instruction 
to find the isewes in his favor, That sotion was denied 
end the writtm inatrustion submitted therewith was aarked, 
*rvefused;* the court holding that the evidence presented a 
gontroverted question of fact which should be determined by 
¢he jury. is contending in this court that the trial wee ere 
erred in denying hie motion for o peremptory instruction, the / 
argues thet the trial court should have ellowed his action, 
because even if the teres «tipwlated by the defendant, when 
the property wea listed for sale with the plaintiff, vers 
those testified to by the plaintiff, nevertneless, the olaine 
tiff could not recover because the terme of the contract of 
purohase, which was aubmitted by the plaintiff and te whidh 
he had procured the signature of O4ine, were aeterially 
different from thoee 20 etipulated by the defandont, according te 
the plaintiff's testineny, It will be noted that the terns 
of payment which the plaintiff testified had been stipulated 
wy the defendant at the time the latter listed the property 
with the plaintiff for eale, ani the terms of payment ae set 
ferth in the contract of purchase, signed by Stine, were the 
samt, namely, Gtine was to aswume the existing $5,00° sortgage; 
pay $7,500 in cxwh and seoure the balance of $2,500 by a second 
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mortgage, $600 of which we to be paid on or before m year, — 
and $2,000 of which was te be paid on or before two and one- 
half yeere, The defendent contends thet the terms of the 
contract, as te poyment, vere not the some ae the terme of 
paywent stipulated by him, even ae testified te by the 
plaintiff, becnuee the latter onlled for « payment of 
$7,500 in onsh, whereas the contmeet recited the puyuent of 
$500 as earnest money, at the time the contract eas signed 
by Stine, and called for the further paywent of $7,000, 
“within ten days after the title hae Deén examined and 
found good.” That thie contract which wa procured by the 
plaintiff and signed by Stine, exlled for = cash payment of 
07,5000, is too oleer for any possible oontreversy. The 
terms set forth in the contruct epecifying that « certain 
part of thia cash peyment head been eade in the form of 
earnest money and efling fer the payaent of the balence 
within 10 days after the title had been examined and found 
good, are the terme that are always present in contracts 

ef this kind involving exsh paynente. 


Tae defendnt further contends that the piaintiff 
wae not in a position to recover in this cave, beonnes the 
written contract which he got Stine to sign differed from 
the terms of the authority which the defendant had extend= 
ed to the plaintiff, as «a broker, even as testified to by 
the plaintiff, as to all the attpuletions in the contract, 
apart from those of paysent, ~ such as those requiring the 
defendant to furnish an Abstract of Title, or a Gws#ranty 
Policy or a Torrene Oertificate, and requiring the defende 
ant te convey by warranty deed, and so on, In our opinion, 
this contention is equally untensble, The evidence shors, 
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ond indeed the defendient sdmite that he listed his property 
with the plaintiff for sale. The two parties differ on 
the terme of peynent that were specified. On that isoue, 
of oourse, this court is in no pesitiom te say that the vere 
dict and judgment appealed from are agninet the aanifest 
weight of the evidence. The written contract of purchase 
and gale whieh the plaintiff got Stine te sign, wie the 
usval form of Heal Kgtate Board exlea contract. Ail of the 
provisions it contained were those usually found im cone 
trnots of gale of revi extate. If the terms of poyment 
specified by the defendant at the tise he Listed the proe 
porty with the claintif , were ae testified to by the Ist 
ter, and the plaintiff followed them up by proouring Stine 
aS & purchnaer, and getting hie signature en the written 
contract introduesd in evidence im this ease, clearly the 
Plaintiff earned his commission. The defendant elites the 
eae of Sattler v. Oliver, 138 111. Aps. 216, affirmed in 
333 Til. S41, and argues that that case presents the pre= 
cise question whioh he is urging here, and that the dee 
Cision there made ig such as to suppert his contentions, Ww 
de not so read the decision of that enee, aither in this 
court or in the Supreme Gourt. {ome of the things stated 
in the courae of the opinion filed in this court, sight be 


given the interpretation contended for hy the defendant, but 
both in this court and im the Supreme court it wae pointed out, 
in the sourse of the opinions, that the terms of sale on which 
the plaintiff in thet ease was authorised to sell the defende 
ant's preperty, invelwed a price of $50,006; one~fourth in 
cash and the balance in one, treo end three years, at & per 
cent interest, while the contract which the plaintiff pro= 
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cured in that oase called for a payment of $50,000, 
enemfourth in cach,- or what amounted to the sane thing, | 
& payment of $2,000 aa earnest woney and & payment of 
$16,500 within five days after the title should be examine 
ed and found good, = end $12,800 *on or before" the dates 
fixed in the terms ec stipulated by the defendant. The 
Supreme Court eteted thet "without considering other 
stipulations of the oantract, which are claimed to be 
deviations from the authority," it wee elear that the paye 
mente to he made by the purchaser, under the contract, were 
not within the terme prescribed by the defendant, fer the 
latter Gilled for the deferred paymente in one, tro and 
threr years, with interest at 5 pereent, while under 

the contract the buyer wie given the option of asking 

the, deferred payments “on or dbefore® the dates etivulated, 
ami under those terme the purchaser could have paid the 
entire smount at any time after the delivery of the dead, 
Gugh a decision in no way supports the contentions of the 
defendant in the oag@ at bar. Other authorities te which the 
defendent has called our attention aight be gisilariy dice 
tinguished, 


The defendent contends further im support of his 
appeal, thet the trial court erred in overruling bia objec 
tion to a question put to the plaintiff’ by his counsel, ask- 
ing him whether the terms outlined in the written contract 
signed by Stine, which had been introduced in evidence, were 
the sam as those given to the plaintiff by the defendant, 
That question musebjectionable for obvious ressons,. Objece 
tion is also made te the effeet that the conduct of the trial 
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court wae such as to prejudice the defendant before the 
jury.. We have examined the record in this connection and 
are of the opinion that while some of the mattere to which 
oounsel refers were not objeotionable, there wore a few 
Temarke wide by the trial judge in the eourse of the trial 
which might better not have been made. However, wo sre of 
the opinion thet there we nothing either in connection with 
the rewerks mede or the rulinge on the eridenco by the 

trial court, which would werrent a reversal of this judgeent. 


Yor the foregoing reasons, the judgaent of the 
imieiphl Gourt Le sffinreed, 


SUSGMERT AYY IRMED, 


TAYLOR AND O'CONNOR, JJ, CORCUR, 
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Appelles, 9 1.A. 648 


\ J | APPEAL FROM 
¥. 
‘ al CIRCUIT COURT 
TONY PAcONES, é COOK COUNTY, 


Sd 


MR, PRESIDING JUSTICE THOMSON delivered the 
Opinion of the court, 
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By thie appeal the defendant aeeka to reverse 
an order overruling defenieant's motion to vacate a 
judguent entered against him, by confession, in the 


Cirouit Court of Cook County, for $1115.00 and conta, 
upon a judgment note, The note was drawn to the order 
of John R, Hye, The word "we" appears both in the body 
ef the nete snd in the warrants of attorney following, 
The note was signed "Page's Bake Shep, vy Tony Pagenes,* 
The note was endoreed by the payee, Nye, and alse by FR, 
$, Valentine and the plaintiff, UN. H, Valentine, Across 
the top ef the face of the note there had been written in 
ink the words, "This note is seeured by chattel mortgage 
of even date," after which a line had been drawn through 
these words, 

While it io true, as the defendant contends in 
suppert of his appeal, that a several judgment cannot be 
entered against one of the parties te a joint note, with 
& joint warranty ef attorney, #¢ are of the opinion that the 
situation presented in the case at bar dees net make that 
rule applicable. Where the word “we" ia used in the body 
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of note end the worrent of attorney end the note is 
signed by on individwh, the dooument io much aw to sugvort 
& judgueat agiinet that individual. fhe anker of thie note 
wae appokvently Tony Pegonea, doing business ae Pogets Boke 
Shey, The Gofemiont ackee no point ef the fant that he 
was Sot gued in thet aunner at after the judguent wae ene 
tered he eought te file S48 oepenremee and defend on the 
merits. 

Within the juiyoont term, the dafeminnt agpeared 
and aie © motion te"wtrike the judgeent,” for ‘errors 
spparent on the fuee of the meerde® This cofion wie denied. 
Thereafter amd still withia the jwignent tera, the defend= 
ant submitted hie gotien te weante the Judguent., frie noe 
tion woe euprerted by the defendemt's ororn petition, in weigh 
be oet forth that he led « sexkteriouw: defense to the vhole 
of the plninsiff's Senant and that the meture af bie defense 
wae oe follows: hat neither the plaintif<, H. 4. Yelentine, 
nor hie indereer §, &, Valentine wee ever oF ke now on femo~ 
ont ond bomt fide belter tor value befere eaturity of the 
mote ia qyteticn, But tims, oa the contrary, both of thee 
@t ehi tides knew of the faate gurramding the citing of the 
note aw they wore wet forth in the defendant's petition, that 
the plaintiff never paid ony value fer the note Gut eee anerely 
the sowinal plsintif! whose aane had berm usedi these 
proceedings with intent to atteapt to cub off shy deTenwe that 
the defendant aight have egninet the mker, md that the 
roxk plaintiff? we the payee, Bye, ‘The déivudent further set 
forth in thie petition that the uote sued upon had newer, in 
fact, been Guly executed snd delivere: by Aim to fhe payee, 
Sy, but that certain negotiations wire pending botwees the 
defendant end Bye, for the ouycbase by the defondent fron aye 
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of a doughmut asking mohine, end thet in comection wi th 
thet purchase, dye tried te pereunde the defrndnt to exc5u 
@ute a chattel mortgage, - preewambly te eeoure deferred 
payeente,~- wat that the defendant refused te exeoute wach ao 
wortcage ont ao euch mortgage vse ever O@eecuted, wt that 
thie note, wish wae to hawe acrompanied guek a mortgage, if 
i% hud been exteuted, ene Landvertently at ged by the devend- 
ant, ond that euoh « note, be fret, wae never intended to be 
delivered te Bye, but thet the understanding aad agreonent 
between them wee thet the pursbase of thie doughnwe® waking 
machine wos to be & metter favclving serely a open account 
betveen the rarties. The defencent furtaer set wp thet the 
doughaut aeking sechine in cutetion hed bem inetalied by 

hye in the defendant» ery at the letters requeg$ and 
that lye had mice oortoin repregentations ond wireaabiog with 
wegerd to that saghing acc that here had been a Drench ag to 
these wirrantion ond that the seghine proved veelesaj thet 
the defondun$ poid Hye 218600 on aceoumt ef the curabase price 
of the mohine when it wan installed and thet thetmiance of 
$1,000, whith we the suount ef the face of the note sued upom, 
wae to be pesd omly Af the aichime operated satiefacterily; 
thet 1% bed mot oo aye rated aud thet the dafencont hed shondened 
its we md notified Hye to take i out, 


The defendant's sotien te vacate, sup -ofted by his 
petition, wee denied. in our opinicn, the eaurt ered in that 
wuling. The defendant sot ferth a geod defense te the plaintift?® 
euit on the note, in hie petition supsorting the sotien te 
veoute, if the two Valentines tock the note without value 


and with knowledge of the Tact set forth 4. the petition, 
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they took it subject to all defenees the defendant might 
have on tha mote, 28 ageinet Nye, and if the further facte 
set up in the petition were true, the defendant, of course, 
had a Gomplete defense as tw tye, 

The order overruling defendant's motion 
to Yaoate the judgment ic reversed and the eause 
ie remanded to the Circuit Court of Cook County with 
directions to enter en order allowing the defendant e 
motion and for further preceedings not inconsistent 
with the views herein expressed, 


JULGRENT REVERED ABO CAUSE REBRANDED 
WITH DYREOT IONS. 


TAYLOR AND O'COMMOR, JJ. COWOUA, 
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; q SUPRRION COURY, 
SAMUEL KIKS CHENBAUM, ef COOK QOUNTY. 


Appellant, 
Opinion filed Oct. 28, 1925, 


BA. PARSIOING JUGTIGO THOMAON delivered the opinion 
of the sovrt. 


By this appenl the defentant seeka to reverse a 
judguent for $3,000.00, recovered by the plaintiff, Guardion, 
in the Superior Sourt of @ook dounty, in an setion brought te 
recover damages occasioned by injuries reecived by the ainer, 
whem he wee atrucsk by an automobile orned and driven by the 
defendant. 


The defencdsnt contende, in support of hig appeal, that 
the trial court erred in sdaitting certain A-Ray photographs in 
evidence, over defendiont's objection, to the effeot that the 
preliminary proof with reference to then wag not such as to 
make them competent. The minor wis sn infent, « little over 
two years of age when he was injured, He eufferea a broken 
right elavicle and his left hip wre also affected so se to 
@ause & limp when he walked. ‘The broken clavigle healed eatis- 
faetorily so a8 apperently to give him the full use of bis arn. 
The limp wae ouused by a tipped pelvis, the tipping taking place 
in the vertebrae of the apine. The tipping of fhe pelvia had 
the effeet of bringing the left leg up so that it was half en 





=n 
inoh higher then the right leg, thua causing the Liap rhen 
the child walked. The dostore teetified that thie condition 
wae permanent. A specialist in orthepedic eurgery teetified 
that o tipped pelvis ie dme in some instances to congenital 
enuses and in otherea le caused by & traumetic injury. In 
anewer to & hypothetion) question, giving 2 history of this 
child's @xperienes at the time of the ocourrenes in ques 
tion, thie deeter give it ag hie opinion, that the injuries 
he received wore auch e¢ might reault in the pelwie condition 
described. The doctor who took care of the qbild et the 
time he wes injured, testified thet about « week of ter the 
eecident, he complained of pain in the left hip, and he showed 
® liep when he walked. Certain X-iny photograche of this 
ehild's pelvis were taken et the direction of the specialist 
referred te, in Howwsber, 1925, which was about o year ond 
five months after he waa injured, *hen they were offered in 
evidenes, comee] for the defenient objected to them on the 
ground thet proper qwlifieation for their edmjiesion had 
not been ode, It is the defendant's position thet before 
euch photographs my properly be re¢eived in evidence, the 
preliminary proef regarding thea must consist ef tentiuony 
by the doctor, to the effeet that he had looked a@ the pat» 
ient's affected part through » fluorescope ani had seen the 
condition present and thet it was the game se thet pictured 
in the photegraph or the preliminary proof sust include 
teatisony by the one who tock the pictures, to the sffect 
that he ie skibled in the use of the X-Ray asechine and in 
the taking ond developing of such picoturecs and thet he took 
the picture offered in evidence, with the patient's body 
in a given described pocition, with a machine in good © 9° 
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and aceurate working order, aud thet frow his experience he 
oan aay that the oloteure produced by the machine wee an aeour- 
ate pioture of the internal condition of the patient's bedy, 
im thie contention the defendant relies on the case of Stevens | 
Wo de Oe Re He Bong SOG 1,1, 87, That euse involved « con- 
dition of the plaintiff's skull. fhe doctor, on whose testie 
mony the X-Ray phetographs were received in that one, did 
not state that he saw the condition of the patient's skull, 
nor that the k-Ray photographs effered in evidence correctly 
represented that condition, nor did he etate how the photoce 
graph wae taken, nor that he had ever hed any experience with — 
an X-Ray machine or had ever aude an S-Ruy photograph or thet 
he knew anything sbout how they ought to be made, or thet the 
wachine used in making the pictures offered, was in good 
aoourate working condition. In the Qtevenge gage, the Supreme 
Court seid that before weliay photographs may be reecived in 
evidence, it must be established by competent evidence that 
they correctly portray the conditions «hich they purport to. 
The court then pointe out thet this requireszent would be met 
by such preliainary proof ae the defeniant here insists uson, 
te which we have referred aweve. The court then said, * These 
methods of exteblishing the aceursoy® of such photograpae 

‘are not exelusive but whatever method is used,” their 
acourney mast be eotebliehed before they are admitted, Tre 
court there aleo said that “the rule in regerd to the use 

of ordinary photographs on the trini of a cnuae, applies 

to skingrephes of the internal structure and gondition of the 
human bedy taken by aid of Xeways, and such a skiagraph, when 
verified by proof that it is ® true representation, ie ad~ 
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missible in evidence," I, our opinion, the k-Ray pheto- 
grephe reocived in evidence in the cace at bar, were wut 
ficiently so verified. The witness who gave the teetinony 
which verified these photographs, wee the apeoialiet in 
erthepedic surgery te whom we have referred. The phote~ 
grophe were taken at hie direction ofter he had eramined the 
ehild's hipe. The dooter wae present shen the photographs 
were taken, fhe photographs produced on the trial, he 
testified were the onew taken at thet time. hie doctor 

net only saw them but he testified he wae present when they 
were developed, He wee asked vhether they vere * correct 
representatives of the pelwie of George Lanke.* Ubjeetion 
to that queetion mis made by counsel for the defendant. 
After some argunent ocouwnes) for the plaintiff asked if * these 
films* were “the pietures of George Lamke*, ond the doctor 
enewered that they were, le also testified that he had 

had twenty yeare of experianes with A-ray photographs e#hict 
invelved the reading of thovceands of them, On that teetimony 
we are of the opinion that the trial sourt 414 not err in 
admitting the photegraphe in evidence, 


fhe defendant contends further that the vetdict 
end judgment are againet the manifest weight of the evridenes 
in that it was shown that the defendent was not guilty of 
negligence in the operation of hie autexsobile, Acoording 
to the defendant's theory, which was supported by his testi-~ 
mony snd that of hie daughter sho was riding in the ear with 
him at the tine of the ooqurrence and alee by the teetinony 
of tro other witnesses, he wos driving Sie automobile in «en 
easterly direction slong Hastingsetrest in the ity of Chicage, 
and wee going trelve te fifteen miles an hour, with his right 
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wheels #ix or sight feet from the south ourb of the 
atreet. The child whe wae injured wae stending at the 
edge of the sidewalk with hiz mether, The tretinony 
subaitted in behalf of the defendant fe further te the 
effact thet just before the defendunt's gar reached » 
point opposite them, the child fan into the street and 
was «truck but waa not rem ever. The defendont's daughter 
asid the oar wee four or five feet from the curb and that 
the child teok twe or three eteps into the street before 
being struck. Og that theory it mmy be that the deofonde 
SAE could not be said to have been negligent ia hie oper 
ation of Sie oer or thet he eould reasonably be required 
te anticipate that the child would leave his eother, whe 
had held of his hand, and run into the street just as the 
éefendant was resehing the point where the child end his 
mother were standing, 


But the plaintiff's theory, ausported by the teati- 
mony of the child's mother and tro other witnesses, rae thet 
the defendant drove his esr down the atreet at a rapid rate 
with the sight wheels running in the gutter, The child wae 
wtending with one foot on the sidewalk and one in the street 
and se the oar passed, it struck the child end relied him inte 
the street. Arter striking the ohild the oar turned over to- 
werd the north side of the street and stopped after running 
about a hundred feet. Ho horn or ether warning signal wae 
sounded, The child's mother testified thet she wae standing, 
talking to a neighbor and that ehe had hold of the boy's 
hands that he pulled his hend out of here and *got out inte 
the street very quickiy;" that he got one foot dom on the 
street and hed the other foot on the sidewalk chen he wee 
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etruck, having aoved “one step* away from her, She said the 
auteomebile wis running *faet* et the time, 


Another witneean testified that the child put his 
foot dorm into the gutter when the defendemt's cor waa about 
seventy-five feet away, but 1¢ did not change ite direction 
or speed, nor was any horn sounded, He said the osr ene going, 
in bie judgment, *trenty to twenty-five giles an howe? He 
teotified further that the right front fender struck the ehild 
and at that tise "the right side of the sutenebile was about 
half a foot away from the ourb;” ané that *the machine went 
the distance of about four bouges or « hundred feet over 
towurd the north side of the street and stepped.* 


Another witmese gave similar testimony. he anid 
the child pet one foot down into the street and that “he 
gtood, - he didn’t wove;* that when he did this, the machine 
"vag about three houses away," 


The defendant complains of the plaintiff's proof as te 
the apeed at which his car was woving. One witness said ke 
had: never driven a oor, but had ridden in them "three or four 
times a week for the leat five yoare* and that in hie opinion 
the car wae traveling from fifteen to twenty wiles an hour. The 
second witness nbeve referred to enid she never had driven 4 Ger 
ati she eould not tell how fast it woe going, "but it sue 
going fast.* The child's mother testified to the same effect, 
That testimony was proper, The value of it was fer the jury 
to determine. One need not qunlify as an expert, to give en 
opinion asto speed, A lay witness omy state that in hie or 
her opinion a vehicle was going *fast* or “slow. Ae te hor 
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faat it wee going, or hor slow, may be the subject of cross 
examination, The witness sho gave his opinion se to the speed 
of the defendant's oar, in wiles per hour, was shown to be com- 
petent to give euch an estine te, 


Om the gonflicting evidence in this record, both as 
to the speed of the defendant*s oar end aa te ite position in 
Hastings etreet as the defendant drewe by the piace where the 
ohild wea, it was for the jury to say whether, in their opinion, 
the defendant was negligent and the record ia such thet, in our 
opigion, this court may not eay teet their conclusion, that he 
wee, io ageinet the wanifest weight ef the evidend. 


Yor the vengons etated, the judguent avpesled from 
is affirmed, 


JUDGMENT APP IRRE De 


TAYLOR AND O'CONNOR, JJ, CONGUE, 
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SUPEAKOR COURT, 


Fa 
qHe Get oage ipatny BEUS é COOK COUNTY, 


} mage & Serporation. et 
Pint, © Speyoration. .0t pf 
pat LY wEwS OUMPANT, ; ta 

_ppberiant. 


a Opinion filed Oct. 28, 1925, 


MR, PRESKDING JUSTICE THOMSON delivered the 
Opinion of the court, 


The plaintiff, whende, brought this aetion for 
damages geuged by injuries received by him when he was 
struck by & wagon alleged to be the preperty of the Ghicage 
Deily News Company ond driven by one of its servanta, 
Originally there were tro defendente, the prement a ppellant 
(to hich we shell yvefer ne te the defendant) and one 
MeRoy. The plaintiff wns atruck and knocked down by the 
wagon in qutetion, at the oorner of Kaleted ond Lake streets 
in the Gity of Ghicage, shortly before five thirty o'clock 
in the efternoon of January 6, 1925, There are double 
track otreet car lines in both ef those atreets, which 
eress at right angles at thet intersection, The *ag0n 
which struck the rliaintiff wae as single horse wagon, it 
was going weet in the weet wound or netth track in Lake 
street. MeRoy wan driving © Ford oar north in the nerth- 
bound of east track in Haleted street, The wagon crossed 
ahead of the automobile and the left side of the latter 
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vehicle etruck the rear end of thewagon, swinging it over 
inte the north roadway of Lake wtreet where it struck the 
plaintiff ond anused the injuries complnined of, At the 
@loge of the plaintiff's evidence, the onse woe diomiased 
aa to Hefoy, on the plaintiff's metion. A wotion by the 
other defendant for 2 peremptory instruction in ite favor 
wae denied, A eimilar setion wan made at the close of 211 
the evidence and again demied, The issues were submitted 
to a jury rewalting in » verdict finding the issues fer 
the plaintiff and aeeessing his demages at $3,000.09 to 
reverse which The Chictgo Baily News Goupany hae perfected 
this appeal, 


the firet contention wade by the defendant is 
that the trial court erred in overruling ite motion for 
& directed verdict at the close of the vlaintiff's case 
end again at the clove of all the evidence and im support 
of this contention three reseons are advanced. Pirst, it 
is seid there is no competent evidence in the record that 
the defendant owned the wagon which etruck the plaintiff, 
er thet it was being driven by ite servant. The plaintiff 
testified that it was a Dsily News Yacon; that he knew this 
from the fact that “The Daily Kews" was printed on the side 
of the wagon. At another point in bis testimony he #aid 
the printing on the wagon was *The Ghiengo Daily Hews". 


The teatimony of defendant's witnesses was te 
the effect that the words on all its wegone were "The Daily 
News,” 


One Rogere referred te the wegen which struck 
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the plaintiff ae "A Daily News %qg0n with a white borse,* 

He eaid he did not notice whether any words appeared on 

the side of the wagon; that he did not see *Ghicrge Daily 
ews," or similar words on the wagon but "I could tell 

that 14% wae a Delly News Yagon from seeing it so often,- 
general appearance “ © * I have seen the white horse quite 
often.” On erowe~exnsinetion this witness adwitted that he 
had told an investigator for the defendant, one Sperling, 
that the wagon which struck the olaintiff was not a Daily 
News wagon, He was asked if he had not had considerable 
trouble with one Winters, Menager of the eleesified advertis- 
ing departaent of the Hewe and be enid, “1 won't aay that 

i have.” He added, *it wae on aceountcef gr. Wanters thet 

i made thig statement to Mr, Gperling.” A driver fer the 
Chiesge Daily Newe CGompeny teatified on ite behalf, thet 

he drove a white horse and that he bad eccagion to page the 
interseetion ef Halsted and Lake streets between five end 
five-fifteen o'clock in the evening on his route but thet 

he did not drive west on loke street, but south on Haleted 
atrect md he did not heave any eceident at this corner on 
the day in question. In our opinion the evidences in the 
record on the question of ownership and operation of thie 
wagon, was such that the court properly let that cusetion 

go to the jury. fhere wae sufficient evidence to warrant 
the jury in finding that the name of the Sally Hews was 
printed on the wagon, That makes * prime fagie case of 
ownership. Kirn v. Ghiongs Journe) Sompany, 195 111.App. 197; 
Bosgo. v. She Boston Store, 239 I11. App. S64. 


fhe establishment of « prime facie case as to 
ownership, alse involves e priga facie case to the effect 
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that the one driving the wegon wes « servant of the owner 
then established, [owerd, Adux, ve. Amergon, Case Ho, 29935, 
Til. App. St., Firet Mastriet, opinion filed April 38, Leas, 
not yet reported, 


The second reason advaneed by the defendant for 
the contention that the trie] court should have directed 
& Verdict in ite faver, ia that the evidence shows that 
the plaintiff wea guilty of contributory negligence ae « 
wetter of law, In our opinion that centention is clearly 
untenable. The pinintiff was on hie way home from his 
place of omployeent which woe on the north aide of Leake 
etrect, & block weet of Hulated street. To go to his home 
he took a north bound oar on Halsted atreet. He approached 
Halsted etreet from the weet walking on the north side of 
imke street, on hie vay te the southeast corner of the 
intersection where he wowdd get bie car, Me paused on the 
edge of the sidewalk on the serth eide of lake street, 
eppesite the west crogwwalk on Hsleted street. fhe treffie 
at this voint was heavy in both directions at this time 
ef the day. Ae the plaintiff’ stood at the point last 
montioned, eaet and weet treffic wea racsing in the etrest. 
There wee no erossing policeman there «t the time te direct 
treffic. The PeRintiff testified thet the north and seuth 
traffie in Haleted street started as he left the eurb at the 
northwest corner and stepned sever’ feet to the south; that 
he saw nothing appronching from the enet we he left the curb; 
that after he hed gone several feet seross Lake street, milking 
south, he again Locked east and saw & horse and wagon coming 
in the westbound or north track in Lake street; that at this 
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time the horse had about reached the northbound or exet 
travk on Helsted atrest; that he (the plaintiff) thea 
turned east and etarted to walk aorose Enlisted strest 
several feet north of the north track on Lake street; 
that the horse and wagon swerved elightly to the north, 
apparently to keep out of the way of Moltoy'e oar that 
was coming north in the northbound track in Molated 
street, and then turned baek inte the oar track; that 
when he sew the horse and wagon ewerve to the north, he 
stepped back a etep or two; that the reax ond of the wagon 
then ewong out to the sorte and struck himj ond that the 
horee drawing the wagon was being driven et a gallope 
That being the plaintiff's case as to his course at the 
time of the occurrence in question, it say not be eaid, 
in our opinion, 9 a wrtter of lew thet he was guilty of 
contributory negligenes, ae the defendant contende, The 
question wee properly left to the jury. 


fhe third peason advanced by the defendsant in 
thie connection io thet there is no evidence showing that 
the driver of the wagon was negligent or, if he was, thet 
such negligence ens the proximate cause af the plaintiff's 
injuries, It would seem te be clear thet it could not be 
gaid as «4 matter of law thst the driver was free from negli~ 
genoe in driving into thie intersection on the gsliep at 
& time when the traffic was heavy, a= the evidence tends 
to show he did. We are further of the opinion that 1% ie 
equally clear from the evidence already referred to, that 
guch driving on the part of the driver of the wagon wna the 
proximate exuse of the injuries suffered by the plaintiff. 
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In the exercise of mo reasonable degree of care, the driver 
should have anticipated the probability that in driving 
his horse at & gallop inte such « erewded intersection, 2 
eollision might occur with some other vehicle cominggin 
from one aide of the other, with results ugually attending 
euch occurrences, The driver sight reaconably heave anticie 
pated the probability of the approach of such » vehlole as 
Mehoy's oar end & eolligion with it as the reeult ef his 
oareless driving. 


Authorities need not be cited to the effect that, 
under such clrownetances, there ie no break in the connae- 
tion between the driver's negligence and the injuries suf} 
fered by the one struck by the wagon we the reawlt of a 
eellision, 


The reusining reason urged by the defendent for e 
yeversnl of the judgment appealed from, relates te the care 
and conduet of the jury after they had retired te wncider 
their verdict. It appears that the jury retired to the jury 
yoom at the close ef the trial, about noon on Saturdey. 
There was no seegeion of thec@urt that afternoon, Shortly 
after the juryoretired to deliberate upon the question of 
their verdict, the lunchéon provided for the jurers srrived 
and wee spread upon «a table in the court room and the bailist?® 
unlocked the door of the jury room and the sembers of the 
jury had their luncheon, efter which they returned to their 
room end the deor wes agein locked. Several hours later 
there was a knock at the jury room door, ‘The trial judge 
was not present. The beiliff went to the door and seked if 
the jury had reached & verdict. It bad been agreed that if 
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a verdict was renched itemight be senled and left with the 
Clerk. The jury, or some menber of it, told the bailiff 
that no verdict had been reached, nor could there be, in 
guoh «= room, and he asked to open the door ond give the 
jury some air, fhe room, which mas an inside reom, withe 
out windows, wee full of amoke. The bailiff opened the 
door and sewe of the jurors came out ond walked about 

the eourtroom, the doore of which were locked, and others 
remained in the jury room, After = few moments 211 the 
jurors returned to theiy room and the door was closed, 

but not locked, It so romined, and several times later 
im the afterncen the acme thing ocourred. The trial judge 
returned to hie chambers late in the afternoon and hia 
bailiff stepped out. Some minutes later the judge atepped 
out inte the court room, looking for the bail: ff, At this 
time the jury room door opened and one of the jurere came 
@ut inte the court room and seid te the judge, “we cannot 
arrive at ® verdict. i» you know what te def* The judge 
aid, "I oammot Help it.” The jurer then asid, “Well, 
dudge, they are discussing the case about giving some money 
to this one of the defendants thet wes digmissed out of the 
ease." The judge then held up his hands and esid, "Don't 
discuss anything about thie case with me, = you better go 
back to the jury room and try to get a verdict." Thereupon 
the judge returned to his chambers, thortiy “thereafter 
the verdict, on which the judgeent apresled from we based, 
was returned, Several days leter, informtion osme to the 
trial judge ae to certain things which were alleged to have 
eccurred in the jury room after the conversation between 
the judge and the jurer, to which we have referred, ond oll 
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the jurors were brought inte court and examined in the 
presence of counsel, 


it ia coneeded by counsel for the defendant 
that the affidsvite or testimony of jurora vill not be 
received to igpench their verdict. 
ef Shigego, v. Gulbertson, 147 111. 385. Gomplaint is 
not made, therefore, beceuse of anything that occurred 
in the jury room, snong the jurors themselves, tut it is 





the eontention that the conduct of the bailiff was such 


that the court room became the jury room, und that when 

the judge stepped inte his court room, seeking his bailiff, 
he, in effect, invaded the jury room and that he there 

erred in converging with « juror in the absence of the parties 
or their counsel, the jury having retired to consider their 
verdict and having not a9 yet reuched any verdict. 


That thie jury was handled in = rather loose 
manner, to gay the least, stems apparent. But, in our 
opinion, it may not Yeagonably be contended that the 
trial judge, ai any tive, invaded the jury room. Hor 
are we able to eee how the few words which psesed between 
the judge and the juror could have bad any effect on the 
action of the jury. We are not at liberty to consider 
anything which my have taken plece in the jury room, nor 
is that urged upon us by the defendant. Under the ciroum | 
stances disclosed by this record, we are of the opinion 


that the words exchanged between the trial judge and the 
juror ought not to vitiate the verdict, as we believe it 
could not work any injury to the defendant. Such wae the 


holding of cur Supreme Court in a somewhat similar situation 
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in Rafferty v. The Pecole, 727 114. 4%. ty connection 
with this matter, counsel for mpellant has ealled our 
attention to a number of eases, and anong them, Gpebtree 
¥. Hogenbaugh, 23 111, 86%; 
v. Robbing, 159 I11. 508; seit ‘mee 9. nian 00 Wl. 
$92 and People v. Begk, 206 111. 593. In all these 
cases there wos communication between the judge and the 
jury on some matter directly referring to a subject ine 
volved im the jury's deliberations where it was possible, 
er probsbie, that the action of the sourt would affect 
the setion of the jury. The clrewastenees presented in 
these caser were, therefore, not similar to these involved 





here, in cur opinion. 


Yer the reasons given, the judguent of the 
Superior Court ia effirmed, 
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TAYLOR AND O'CONNOR, JJ. CONGR, 
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a) sorporation, 
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WILLIAM H. ORVITT, 
Appellant 


Oginion filed Oct. 28, 1925. 
UR. PRESIDING JUSTIGR THOHSON delivered the 
opinion of the sourt, 


By thie appeal the defendent seeks to reverse 
a judgnent for $257.69 recovered agminat him by the plaintiff 
company in the Municipal Gourt of dhisego, 


The plaintiff's atatement of claim declared upon 
& written propositiog eigned by the defendant, addressed to 
the plaintiff, in which the defendant requested the plain= 
*iff te anke auch shipments of merchandise to one Kenny, 
as the latter micht request from time to time, *on thirty 
days time," which socount the defenient agreed to pay 
within sixty days, bis lisbility,however, not to exceed 
Five Hundred Oollars. Thie egreesent contained the followe 
ing paragraph, "I request that you notify us proaptiy if 
not paid in thirty days, but I hereby waive notice of 
eredit extended to him, of extension of time and ef your 
seceptance of this Letter of Credit. 


The olaintiff alleged in ite statement of elaim 
Shat the balance due it from Kenny Peanme an account stated 
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between plaintiff and defendent on ® given date, in support 
of his eppenluthe defendent alleges that no preef of an 
account stated wee made and thet it dees not appear from 
the etateuent ef claim that the plaintiff sought to recover 
om any Other theory, Shaxexaxextxnxxnaxerex tex thrtx sender 


xxkkanxx it appeara that in ite atatenent of oleia, the plaine 


tiff alleged that "relying upon eoid guarentee, it sold and 
delivered to the esid George KH. Remy, gooda, wares and aore 
chandiae at hie special inetence and request,” and thet 
there wae due the pleintiff from Kenny © belence of $347.80 
as shown Dy an itemized etetenent included in the ste tenent 
of gizin. 


In hia affidavit of merite the defendant desended 
etrict proof "thet eaid serchandise e@ atated in the state~ 
ment of claie wre furnished” te Femy. DSefendant nor cleoine 
that such proof was not made, It is Ampossible for this 
court to te11 frow on expuination of the record in this eae 
whether it contains o11 the proof, At the opening of the 
hearing counsel for the defendant oslied the court's attention 
to @ mumber of questions and anarere contained in « depoeie 
tion which had been taken in the plaintiff's behalf and made 
ebjectiona to them. After sonsiderable argument, sont of 
the ob jections were overruled and apparently counsel for the 
Plaintiff then read the deposition to the court. hat the dre 
position contained we cennot detersine, for the only thing 
apoearing in the bill of exceptions at thie point is * (Here 
follows reading of the same deposition)". There is nothing 


in the record te indicste whether the questions ond anerers 
set out in connection wit> the objections made by covnsel 
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fer defendant, previous to the reading of the deposition, 


were ali there were, 


The notion mde to suppress this deposition was based 
on the theery that certain answers were incompetent aa stat 
ing conelusiona, thie motion ws not disposed of before the 
triel, ac it should heave been. on the trinl 4% we overruled. 
This was preper ss the reasons advanced in support of the 
wotien were clearly untensble, The anewere were not ine 
competent for the reasons suggested but were entirely proper. 
It would serve mo purpose to set them forth here, 


The contract sued upon wee velid. ‘The sonsider- 
ation for it wise furnichedé when the oredit was advanced to 
Kenny. Wotice of neceptance of it by the plaintiff was 
expresaly waived, 


The only further argument advanced by the defendant 
in supoort ef bis appeal is to the effeot that, under the 
terms of the contract, if any shipaent wa not paid for within 
thirty deys "it became the auty of the plaintiff to protect 
the defendent by refusing to ship further geode until said 
shipments were paid.” it is sufficient te point out es te 
this contention, that it was sot pleaded by the defentant 
in the affidavit of merite he filed, The defendant will be 
linited ae to the defenses urged, to thoes included by him 
im hig pleading. fhe defendent deee allege in hia affidavit 
ef nerits that he did not receive sotice within thirty days 
after bille became due and payeble, that they were delingutnt 


and aays thet if he bad, he would have had an opportunity te 
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cancel hie obligations under his contract. Ko such contene 
tion ia advanoed by the defendant in the argument presented 
by him in the brief filed in this court and it will, theree 
fore, be deemed to have been waived by hin. 


The defenient offered no evidence at the trial, 


For the reagons steted the judguent appealed from 
is affirwed. 
APF TEMES, 


TAYLOR AWD O'OORNOR, JJ, GONCHA, 
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DANIEL HERNAN, if 
\ ap Ble 
vi Opinion filed Oot. 38, 1925. 


MR. PRESIOIMG JURTIGCN TAOMSOW delivered the 
opinion of the court. 


The plaintiff oorporatios brought this fourth 
elaee action in tort ageinet the defendant to recover 
damages caused to one of its cabs, when it collided with 
® touring cer owned and driven by the defendant. the 
collision occurred about ten forty-five in the evening, 
on Hoveuber 19, 1942, at a peint a little south of Ninth 
street on Michigan Boulevard in the dity of Ghiexgo. 
There wae a light rain and some snow felling and the 
street wes slippery. The plaintiff's osab was being driven 
south on Michigan Boulevard with a passenger destined fer 
the Iiliinois Central Depot, = block or teo south of the 
point of the eollision and east of Yichigan Boulevard, 
The heavy southbound theatre treffie wee on in ¥ichigan 
Boulevard. The plaintiff's onb me being driven seuth 
a fer feet west of the center line of the street, 


The northbound treffic at thie time wae not as 
heavy as the southbound treffie. The defendant was driv- 
ing his car north and be testified he was driving a fer 
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feet eaxt of the middle line of the street. There wag 
much contxyadiction in the testimony as to the apeeds of 
the reepective care ond as te the positions they seccupied 
inmwediately after the collision. The testimony of the 
driver of the laintiff's cab wae te the effect that the 
Golligion took place west of the center line of the etreet 
ond that he was unable to avoid it heeause the southbound 
traffic to his right wae such as to prevent hie turning 
over in thet direction. He ran corroborated in thie by 

a driver of a Yellow eab which wae following the Se Lux 
cab se 1¢ drove south and by teo park policemen and s onb 
eompany inspector, all of whom arrived at the scene of the 
accident within a few minutes efter it ocourred, There 
was some further confusion in the tectinmony about what 
these witnesses considered the center of the street at 
the place where the collision cecurred. As before stated 
the collision took plage 2 Little south of Ninth street. 
The evidence in the record shows thet from Ninth street 
south to Eleventh street, the weet curb of the etreet ia 
twelve feet cant of the west line of the curb north of 
Ninth atreet and south of Uleventh street. Some of the 
witnessesisaid they regarded the center Line of the atrect 
at the point of the collision as being midway between the 
east and weet ourba. it will be seen that thie would put 
the center line of the street at thet point six feet east 
of the center line of the street north of Hinth street and 
south of Eleventh street. Perk few rume cast from Hiohi- 
gan Boulevard a Little south ef HLeventh street, which 
extends weet from the Boulevard. ‘The east line of Michie 
gen Boulevard is 2 straight line from Park Row north. 
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The driver of the plaintiff's cab alee teeti- 
fied that he firat aaw the defendant's ear when it was 
about 200 feet south of him and that it come "sig-ragging"” 
toward him on the weet wide of the street. There were 
sone contradictions in the testinony of this witness but 
he was corrobornted, in the ain, as te the course of 
the defendant's ear just before the collision, by the 
testimony of the driver of another opb which wae driving 
nerth at the time and which was paseed by the defendant's 
oar & LAttle north of Twelfth street. 


On the other hand the defendant testified that 
he was at no tine weet of the middle of the street but 
wae driving his car straight north and a few feet east 
of the middle; that suddenly the lights of the plaintiff's 
oab appeared shead of him ae it me driven out around o 
oar which plaintif{'s dyiver exe trying to pasey thet he 
(the defendont) turned te the rigit as far ae he could 
te avoid the collision and me prevented from going any 
further than he did te the right, by other northbound 
@ere which were on his right. We denied that the oollise 
ion took place on the west side of the street. 


On thin conflicting evidence the questions 
of the defendent'’s negligence and of whether the plain» 
tiff was guilty of contributory negligence as well as 
the question of whether the defendent was guilty of wanton 
and wilful negligence in driving his car, ae charged by 
the plaintiff, were for the jury te pass upon and the 
evidenee in the record is such that, in our opinion, this 
gourt oameot say that the verdict, finding the defendant 
not guilty, is ngsinst the manifest weight of the evidence. 
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If the record were free of proceedural error, #6 would 
net diaturh the judguent appealed from, 


fhe plaintiff oontends thet the trial court 
erred in refusing to give ite tendered instruction 10 
and in giving inotroetion 13 tendered by the defendont. 
In Gur opinion there was no error committed with regard 
to the rulings on these instructions. fhe refused inetruce 
tion was an abstraet proposition of law, giving, verbatim, 
the provisions of the Illinois statute relating to the specd 
ef aotor vehicles om the miblic higheays of the state, 
Much of it had no possible application to any of the 
facta involved here. it is not errer to refuse such an 
instruction. fhe given instruction complained of told the 
jury that, even ifthey believed from the evidence that et 
and prior to the time of the epllision the defendant ras 
driving hia automobile at » speed in exeees of trenty-five 
miles an hour, nevertheless, if they else believed from 
the evidence that such rate of apeed was not unreasonable 
or improper, havihg regard te the traffic end use of the 
street at the time in cuestion ond we not such ae te ene 
danger the person or property of any person lawfully uson 
the highway, “then and in that case, proof of euch rate 
ef apeed does not of itself establish that the defendant 


was guilty of negligence," 


However, rulings on other imetructions are Gue- 
Plained of by the plaintiff in support of ite appeal and, 
in these, we are of the opinion the trial court erred and, 
beoause of such error, the judgment appealed from cannot 
be permitted to stand. As already etated, the issues 
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presented in thie case were involved in directly son- 
flicting and mmtradictory evidence, fhe plaintiff 
charged that the defeniant's gonduct, aa shown by the 
manner in which he drover bis ear, was so grosely care- 
less, es to ancunt to wanton ond wilfvl negligence on his 
part. there was evidener tending to establish that charge 
from which the jury might have so found without doing 
Violence to the testimony. It wes all a question of the 
degree of credibility the jury would attach to the tesatie 
mony of the different witnesses, If the jury believed from 
all the evidence thet the defendsnt's conduct was so 
greesly osrelees ac to substantiate the charge of wanton 
amd wilful negligence made by the wlaintiff, then they 
should have found the iasuea in bie favor even though they 
might further believe from the evidence that the conduct 
of the plaintiff's driver wae not without seme negligence. 
In & case presenting eich = clase ouestion on 4 contested 
issue of fact, it is importent thet the jury be accurately 
instructed ag to the law relating to it. ‘The plaintiff's 
offered instruction li, in connection vith this ienuve, 

wae refused and the defendant's instruction 20 was given. 
Both of these rulings ere complained of and, in our opinion, 
in beth of them, the trial court erred. fy the inetruce 
tion which the court refused, it wa sought to tell the 
jury, as to the charge of wenton ond wilful necligence, 
that an intentional dieregurd of « known duty, necessary 
to the safety of the person and proserty ef others end an 
entire absence of otre for the life, person and property 
of others, mich as exhibits « eonseious indifference to 
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the consequences, mokes o case of constructive or Legal 
wilfulness such ae charges the person whose duty it was 
to exercise care, with the consequences of @ wilful in-= 
jury. The jury were further told that, in giving thie 
instruction, the court must not be understood as expreagze 
ing any opinion on the charge of negligence or an to 
whether such negiigence, if any, wae wenton or wilful 

in character, By thie refused instruction it wee further 
sought to tell the jury thet, if they believed from 211 
the evidence that the defmmdant was guilty of wanton and 
wilful negiigenes ae charged, and further that the driver 
of the plaintiff's omr friled to exercise renaoneble ere 
then such failure on hie part *slene and in iteelf, would 
net deprive the plaintiff of the right of recovery in this 
ease." That instruction stated the law cerrectly,ond it 





should have been given, 
291 111. 472. ‘the instruotion which the trial oourt did 
give told the jury thet ‘wilful or wenton negligence meang 
intentional negligence, end if you believe from 211 the 
evidence that the defenient did not entertain any i131 will 
toward the plaintiff, and did net intend to injure ite proe 
perty, and did net intend or desire te injure the person or 
property of anyone, then you should find thet he was not 
guilty of wilful or wanton negligence.” Thet instruction 
ahould have been refused for it did not state the law core 
rectly. ‘the jury might believe from ali the evidemes that 
the defendent did not *intend® to injure any person or any 
automobile but if they believed that he did ‘intentionally 
disregard his known duty* and drive over onte the wrong side 
of the strect at night when the street wae in o wet and 














& i keged 18 ayitagutesog ie pean vagy soneee 
ie sa a ona seat dais ab alt ao 
a badanl Lak - | | ; vila 








oo'fan 


Slippery condition, and in the faee of heavy south 

bound traffic, then they might reasonably conclude thet, 
though ne such intentions as are referred to in the ine 
struction were present, nevertheless, the defendent showed 

& groas and utter dieregard for the safety of others and 

& wilful indifference to the consequences ef his negligent 
conduct and if so they might reasonsbly heave found bia guilty 
of wanton and wilful negligence. 


The plaintiff comoleine further of the eetion 
of the trial eourt in giving instructions 16, 18 and 19, 
Instructions 18 and 19 were peremptory snd told the jury, 
in effect, that they should find the defendent not guilty, 
if they believed that the plaintiff's driver hed failed to 
exeroniee reasonable care. hile instruction 16 waa net, in 
terms, peremptory, it purported to be inclusive im ite state- 
went of the issues in the case end told the jury that, before 
the plaintiff could recover, 1% must prove by % prevonderance 
of the evidence that the defentiimb was guilty of negligence 
which esused the collision and thet the plaintiff's driver 
himeelf was free from any went of ordinary care, Ali 
theze instructions ignored the issue of wenton and wilful 
wegligence, in our opinion the giving of then was error. 


For the reasons referred te in connection with 
the rulings of the trial court with regard te the instruc~ 
tions, the judgment appealed from ie reversed and the cause 
is remanded to the Memicinpal Geurt of Chiosge for « new 


trial, 
SUCGHSAT REVERSED AND GAVSR REMANDED, 


TAYLOR AND O'CONKOR, Jd, GONG 
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Opinion filed Oct. 28) 1925, 


WR. PREBIDING JUSTICE THOMSON delivered the 
opinion ef the court. 


By this appeal the defendant seeks to reverse 
a judgment for 8576.44 recovered by the plaintiff in an 
agtion brought to recovery the rent of an apartment for a 
given period. in the trial court the defendant contended 
that his written lease hed been eomeelled by an exeouted 
oral egreement for such cancellation duly made betreen 
the plaintiff and bie. According to the teatimony of 
the plaintiff no euch agreement was entered inte. fhe 
defendant vacated the apertuent in question during its tera, 
in April, 1923. Shortly prior thereto the plaintiff purchased 
some of the defendant's furnigure and moved it into her 
(plaintiff's) apartzent, Befendsntamtendsthis corroborates 
his contention as to the cancellation of his lease. In our 
opinion, thie transaction ia not inconsistent with plaine 
tiff's theory of the case. We cannot say that the finding 
of the trial court, for the plaintiff, is against the aanie 
fest weight of the evidence. 


in putting in hie defense, the defendant's rife 
teok the witness etand to testify as to her version of the 
gonversation between the plaintiff and the defendant in Fhich 
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the latter claimed the plaintiff had agreed to # cancellation 
of the lease, The plaintiff ebjected that, being the wife 
of the defendant, she wae not competent to testify in bie 
behalf, In our opiniong the trial court did not err in 
outtaining thet objection, It woe contended that although 
the witness in question was Living with the defendant in 
this apartment at the time of the converention about which 
she sought to teetify, she, in fact, was not then merried 
to him but thet she ond the defendant had been married 
sinee then, Thet situation would net affect the queetion 
of her competency os @ witness. vob v. Hoxburch, 162 
Kl. App. 364, 





For the reasons stated, the judgaent appealed 
from is affirmed, 


SUMIBENT AFFIRMED, 


TAYLOR AWD Of CORVOR, JJ, coNcUR, 
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$391.4. 649 
APPEAL FROM 
COUNTY covRY, 

COOK GOUNTY. 


Opinion filed October 28, 1925, 


WR. PREGLOING MOSTIGE THOMEOH delivered the 
opinion of the court. 


hy thie sppeel the defendants seek to reverse 
& judgnent for $300, recovered by the claintiff, Mery fens, 
in the Gounty Court of Cook County, The piaintiff brought 
her cuit to recover $300 she had paid the defendants as 
earnest money on vhet she cleime eae a tentative purchase 
of sertain real estate. Ghe paid them this woney on June 
26, 1922, and on thet date they gove her a reecipt for the 
money, which recited that she agreed to buy the property and 
that *the undersigned as egent for the owner hae agreed te 
ge@ll’ it for $10,360. ‘fhe receipt then proeseded to set 
forth the terms of the proposed sale, 


The plaintiff teetified that at the time she mis 
shown the property by one of the defendants, she liked it and 
told one of the defendants who me present, thet she would buy 
it provided her husband liked it and approved ite purchase. 
the then complied with the request to pay something down, and 
peid the §300 in question, on the agreement that the defend= 
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ants would return the money if abe notified them within five 
days that her husband had not apyroved the purchose. the 
further testified thst her husband looked the property over, 
did mot like it and that she accordingly notified the defénde 
ants, on June 38, that her husbend 414 not want the property 
and ghe asked the defenients to return her money. the 

was corroborated in her testimony, by that of both her daughter 
and her hushand (without objection as to competency). 


feo of the defendents, on the other hand, testi- 
fied that there were no conditions attached to the receipt 
of the money, nor any agreement er promise on their port 
to return it, as the plaintiff claised, 


The defendenta contend that the receipt they gave 
the plaintiff was a contract of purchase and gale, binding 
the plaintiff. Clearly this io net correct, on this record, 
The defendants did net own the property. The receipt iteelf 
referred to them as "agent for the omer."® 8 proof ras 
made thet the defendsnts had been authorized by the owner 
of the property to sel] it. The only evidence in the resord 
that refers to that subject, in any rag, contains an infer~ 
ence that they hed net been so authorized, 


Sugh being the circumstances, the reocript was open 
to explenstion, Ricghardeon v. Endgall, 106 11. 476. Gy, thet 
explanation the evidence wis in Gireet conflict. % the plain- 
tiffs proof she was entitied te recover. We cennot say, froa 
the record, that the verdict of the jury and judgsent appesled 
from, were against the ennifest weight of the evidence. 
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Yor the romsons stated, the judgnent of the 
County Gourt is affixed, 


SUDGMENT APY IAMED, 


TAYLOR ANG O ' COWNOR, JJ, GOWCUR, 
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cy 71 APPEAL BF 
Ve \ Pa OTRCUTT COURT s 
| We Fal QooK COUNTY. 
JOKN FP. BARR and | MALCOLM 
Re BARR, t Pi 
Appetiants. Opinion filed Oct. 28, 1925. 


WR. PREAIDING JUSTION THOMBOR delivered the epinion of 
the court, 

The complainent filed her bill for specific performance 
Glaiming that the defendant, John F, Barr, had made 2 contract 
im writing with her, wherein he hed agreed to convey certain 
property for a specified consideration and thet she hed paid 
eertein anounte to him and tendered the balange but thet he had 
refused te carry out his part of the contract and had conveyed 
the titie of the property to his son, the other defendant, iinlcola 
ER. Bart, so aa to prevent complainant's acquiring 1%, fhe som 
plainant alleged thet she had made payuents aggregating over 
$4,000 to John F, Barr, on account ef this purchase; that the total 
consideration named in the contract was £17,500; that she was to 
take the proverty subject to a mortgage of 96,000; and thet she 
tendered $5,500 as the balanee due under the contract, but that 
fare refused to accept her tender or to convey his title, 

By their answer the defendsnts adnitted that John F, Barr 
received 6250.00 from one Weits, an agent, om the purchase of this 
property, tut denied that they or either of them reesived the 
payments of €@,250 and $1,500 mentioned in the bill of complaint 
er that they executed « contract of sale bearing date March 21,1923, 
as alleged, John F. Barr alleged that he reeeived a further sum 
of $750.00 from Weitz, aumking a tote] of $1,000 on account of 
this purchase and that he stood ready to convey title upon tender 
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of the proper balence due ca the ourchase price. The defendants 
denied that title ted been conveyed to Malcolm ¥. Barr, for the 
purpesen of defraudiag the complainamt. There were other allege~ 
tioms in the pleadings not neseosery te note bere. 

The chancelior teard the evidence in thie eave at 
Giftferent tiews over ® period of sbout sixteen montha, after «high 
& decree «a0 entered finding tha foete ae contemdead for gy the 
eemplainant end avagding the relief orayed Cor by ber. Te reverie 
that deores, the defendants have purfeeted thie apy eal. 

im opening the argueent in the brief filed im thie oourt 
ia behalf ef the complainawi, caumee] oo) 1] particuiar attention 
to the faet that the defendants 20 wot here Gentend thet mo gare 
tract was entered inte for the suie of thie property and that this 
"hs quite * departure {rem the evorn anewere® filed by them. In 
our opinion thet contention ia not boree cut by the reseed. I 
theie enovers (vhich are mot svora to) the defendants denied that 
en Murch 30, 1994, they “greed or contrseted to #1) the preperty 
im question te 2. Seheiat fer 117,500 end they denied the exeoutios 
of the aiieged somtract of Marek 41, 1923, bub they expresely ad- 
witted receiving the cayment of 2250 in Wereh frow Belts "on 
behalZ of 4 principal auknown te the defendanta" and they overred 
that a2 ewubsesquent paywent of 87590 wax wade ey Felts "in couneaticon 
#ith the sane premives.*® Further, in thei anewer the defendants 
a¥erred "that they etand ready and vililag to epply the aum of 
ons thousand deliay: paid by said Williom WM. feits, om benalf of 
his pxeincipal, te 6 purchace price of seventeen tagusund Tive 
hundred dollars," upon the aasuming of an incumbronee of $8,000 
and the payment of $8,500 mere in caeky ans they further averred 
that upem thoee things being done “they ii: convey o2ié presisee 
by warrenty deed te «aid primsipeal.* 
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The payment of $250.00 by /rond extate agent, Wiliiow 
Me Veita, te John F. Barr ia adeitted. Tt «me by & ohewk of 
Feits, arava to Berets order aod 1% bears Burrt« endorvement. 
The date of the cheek vao Haryoh 20, 100%. Bare signed a receipt 
@uted March ©, 1988, for the amount of that check and gave it 
to Weits. Bore admitted thet the wigneture om thet receipt was 
hie geetine eignstiuge. There is on ivreguierity opent thie reoaipt, 
ee 2% Appeared «hen ceceived ia evidense, whieh, in our opinion, 
in View of ether evidease to be referred te loter, 1s significant, 
Crowded ln beteaon the leet line of the bedy ef the reeeipt and 
Bare's cignotuse, &ro netations of the tee exbcequent payaente, 
@jalaed by Goupleineet to beve been vada aud «hieh feita tectified 
he @i¢ gake te Bary but shigh the luttar domier Be evex fecal ved. 
These actutions, clearly veitten cu thia eogeipt after Beer ei gawd 
4%, send as folicres 


. *Balange due ab sy; aah 8850.00 
$1.5800.00 4f13/ oa 1850.00 


Thia seens to bajwengiing ettempt Sy exa@tedy to wake 18 4ppene 
Paat Barr's sigacture on thie desument sad the effect of agkmew- 
hedging receipt wf 211 three paywent: cliaine’d te have been cede in 
 ’@mpleinant's pebal?s. 

Does the evidence shox the tre slieged paysentes of $1950.06 
end $1500.00 to Bave Boer aude? Barr cays they sere wot. Teh te 
«testified he paid Barr $2459.09 on the dey Felieving thu $260.90 
| peywent. Although the $959.00 payment had been by shegk, the $2450.00 
payment, Weits seid, sas currency. He did mot heve Barr sign 6 
 ¥eseipt for the $2259.00 beseure, a0 be explained, be considered toe 
seatrast which ke testified Bure clgned upen the eoeasion gf this 
payment, a receipt. This seontract ©ac received in evidence, Lt 
t reeites that a psysent of $2600.00 hud been made by the purchacer, 

q Gh the Gomtract oxice. Burr testified he sevar sigasd such a sontract 
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and hie contention iz that his pwrperted vigneted thereon ie a 
forgery. P@ #hali sefer te thiv later. One Hos Fedleohwidt 
sorreborsted Nelts «so to this payment, testifying thet be went 
te Barr's of flow vith the agent on Mexeh 51, lisa, between $250 
ead 10 ofelosk in the S@penoon ond sa» him hend Bagr a jot of 
woney whieh, © %eits told the vitnevs, oso $8150.00, aad alee 
eav hia hand Save two papers and Barr signed them. Garr testi- 
fied he hed never seen this witness in bie effioe on the dute claie- 
e4 oF Bt Bay other time, but that ke see present at the effies of tke 
Ghisage Title & Trust Ce., when an attempt was wade cix wenthe ister, 
to complete the sale. Feits further testified that be paid Burg | 
$1500 sore, Lv gach, om April 11, 1933, at Barr's offiee sad that at 
that tims Barr gave Bim * receipt. There wan ceselved in evidence 
& Feteipt bearing that dute ourperting to aginovledge reoeist of 
$1500.00 «nd te be signed by Johm PF. Bare. The latter testified 
that he waver vreseived any 2vuoh puyaent or signed any suah receipt 
and he gentended this purported signature ef bis #44 Glse a forgery. 
A handuriting expert gave if ac Bie opinion thet the 
pereok whe wrote the signatures “John F. Birr" on the vreesipt dated 
April 11, 1942 and on thse conteset dated Margh G1, 1Gae, beth 
cleiged to be forgeries by Harr, ©a0 the sare person sho wrote 
the signsiure “Jom F. Birr" on other decuments is evidenve, «hich 
Sdeittedly bear the genuine signature of that defendant. On crore 
. @xéuigation he adwitted the exiotenge ¢{ eartuln points ef dhe 
similarity Setween the «ignatures referred to. That thee sigaature: 
Sppearing om these warious dooument:, 211 reading “Jehu F. Bare” 
were not wide vy the ease person, Gpyear to ue beyomd any resronetie 
doubt. Ye have thece criginal doowxents before «a ( a2] the exbidite 
having been impounded by toe shamoelior and certified te this eourt 
fer cur copeideration) and in our epiniem the signature "John F. 
Buref on the alieged contreet dated Herch 81, 1988, iv sieariy 
“Rot te gengine signature, out & forgery. The letter "o*® is omitted 
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from the first name (Jown) of the signature entirely, although 
apave has been left for it. The nawe "John PF, Bare*® appenre & 
few lines Sbeve thie signature in the bedy of the centeaot, «here 
it is provided that "This contreet aad gugnest woney uhall be 
held oy Jobn F, Barr for the wwtual wenefit of toe parties herete.* 
All of thet ia crinted exoept the none “John F. Burr’. It voems to 
we entively clase thot the one ~ho wrote thet nawe "John F. Baxg® 
in the body of the contrast aloo axete the purperted signature, 
"John F. Bare*® at the bottom of the centract. It &loe «gems ap- 
parent fyon & asreful ocaaination of this signature that «hoever 
wrote it, sent ever it wore than once or bore down om hie pen #0 
as to give the lines & kesVier appearance than these im the body 
of the contrest. Yeits testified om the question of «he prepared 
the contract, "I stde that uy, myself". 

Another thing «hich we consider «cignitiount on the qiestian 
ef the genuineness of theoe disputed »vignetures io thio; - The 
edsittediy genuine cigneture of Join F. Bare in this reverd, ap- 
pearing on the receipt fer $950, ohieb he adwite he signed ond aa 
A @¢hiorsenent’ on the $250 gheek whieh he odeite he received and 
eaderced, and on @ letter he sent to Yeitea in September, iiss ere 
811 in blenk ink. The two signétures which are Claimed to be 
forgeries, being those on the contract deted Haroh Jl, 1929 and 
en the feseipt fer $1506, dsted April 11, 193%, ure both in ink 
ef @ pecmiiar purple ¢oler. Ink of thet came color wa need by 
Weits in writing ext his eheck for $250.00; the wedy ef the reoeipt 
tor that amount; the «ritten part of the contrast dsted derek Hist; 
and the bedy of the racselpt dated April 11, 1954. Tat Felts 
wrote out all these himeelf, apyeure «ithout any doubt. As te 
these he is spacifieslly asked about, be adaite ha wade them out 
hiwcelf. He claias he cade avi the $1500.00 receipt in Barr's 
effiee. That reseipt is on a form shieh Weits testified he 
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furtoses hiewele, Appoeontiy tie $656 reoeipt, «Reb Bore adedts 
gontaine bie Gemieae gligeature, te elgaciure apoearhag the ream 
tn BATK IME, Re ORL TeM GUE by Febte ie Boer ) af fiee for Lh way 
Written om ene of Parets ietter bwide. Dut tm oer goitiom, that 
frat dope oot affeek tse ehgnificomt feet walereed to, sumrerwl og 
thhe SLi ferent soleret lwhese The estige bedy of thie tegwhet ko ia 
the ieee selored purple beh waleh gee used by Pebte de oe Bhog 
Mis $45 cheek, 611 the sritties part of the alieged semteset sod 
| he 21000, reoslpte Wergover, oe Ped Yeits woing the came colored 
ink An Gigming & Uyyerritiem Letier te cep lcitemk om SeptenGer Ob, 
49a. The seeerdh santeine seversl letters to Rare fren one of 4 ae 
Beevers fev spspleioomt, hb. 2. CRexein, weting Im thin sation tex 
Seapleinent, ik Gephowier, 1928, and de ome of thee ae Thad Therein! s 
#igesture in the sees gexple ink. Anotoer odd Pelee, on Par oe the 
Shieged F220 payewns ic cemearned Le, 14 oa LB Be eey sakled fos 
By the terme of the oontesgt o2ieh Gelte ehieges be Geer By ome 
Sabine ecatuied. 

Savy gontends teat on dori Li, be Gid eegelve & pa pomet 
‘ef 9750 free Sehte wit wet in the form of oavh, bub » Sheek. tas 
Bhat payweot «ade Felts oye 14 ose wet. Te Stiesp ting 4 grove 
he oAieetiew be te thhw cheek, fier offered to Roe that da ote 
‘Syares of Bie Besloess be kept wo cack book Wut teat tue only reterd 
af €3h4 kia be Rap t tom dated of dupiisete Sank Sepesdt etiips sape 
ing #e9k itee of Siw Sepeeite in hiv bomk sed “bet Shey eoee Tere 
‘the oifered Gli Abs deaplieute week Gepoedt slips auvesiag the ported 
‘tren Geteber igel te Saeuk (984, to prove tebe sesiomarcy way Be Se, 
ee weeping & eeserd of Rha weetipte. He oliered & dupibvate cepeodt 
Shy of Bay 27, 1288 , chosing & exedit ef FATR.94, Tedieusd sy 
ke apeerandus *incressced Loom Tene Ciraees os oermer building 
“5 Iudiees Avesee,* together «2th hie deperdt terk shoeing eredit 
that sum so. kim, This relfersed te the oeeperty inreived cere. 
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There hod been 2 $6009 mortgage on the property oad Peits told 
Barr, bis principal wanted to muy it swbject te an $4000 noxtgege 
end Barr agreed to have hie lean raised accordingly end he tauti- 
fied that he did eo and the deperdt above referred to, wae the 
protects of that increase im the wertgege on the property. Barr 
oifereda flv Guplicu te aepoxit slip of Bareh 28, 1923, showing on 
item ef $250, (Yeits's cheek fer that awount, dated Marek a6, 
1923) «ith @ notation after it to the effect thet it was payment 
te seours the wale of 8703 - 5 Indians Avenue, - the property in 
question. Ye fucthee offered his dupliests depockt slip of April 
14, 1934, showing @ depevlt ef $750 felieved by the notation "part 
peyment from Filliem VYebts on the sule of 8703-5 Indiasa ivenue, * 
aad he Glee eftared hiv bank deposit bwok showing an entry and 
eredit ef tiat aneunt on that day. He first testified that he 
reselved the cheek irom the agemt on that day. Be later teetilied 
that «ae Gm error, ~ that he eeeeived 1t em Avril 121, sud depowlted 
At om April la. Counsel fer gomplsinant O81) attention te & 
sewerandum Bare weed ia connection with thie testimony, whieh is 
in the vecerd. PThet senorandum rewdeas 


Warch Slat 1942 $850.09 
April lth * 760.00 
May 17th * Increased Lown 

Depes 3950 on 33 March 
" 759 * 14 April.* 


It appesges that the first date, March @ 1, bed origineliy been 
written March 38 ond that the next one, Aprid 11, imd originally 
been written April 14. Te aannet wee that there changes vigaigy 
anything of impertance. Burr's teatiwony oe to these recelypta and 
deposits iu ciear, consistent end convincing, ae «e resd it in the 
record. Oyjevtion waa sade to all toe preef offered involving 
these deposit slips sad in eer epinion the chancellor erred in 
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eWwtaining 1%. An exroneous and wletaken view oa9 tekea of whet 
Bore wae attempting to preve, the court saying, to sonrnestion with 
the ruling Metaining the abjeotion, that the reaeon the offered 
*vVidense waechjoctionable wae "thot 1¢ wakes it powsible for w 
man who bas rotelved wonsy to sake a self-serving document by 
chewing that in ahi other eases bia reoords show that te aluays 
put bie soney in the bank ond has a detailed setutement ef depocita, 
and therefore you are asked to draw the ial«urence, if you don 't 
find thie notation, tat he newer reosived thie songy. If o san 
4s gngeged in Say freudieat sebeme, of sourve, he won't put the 
money in thr bank. He 1) put it im his petiet.* Barr cae not 
Sxying to establish, sy this evidence, that o¢ bed set revelved 
or deposited ® oexteia eum of money. He eas trying to eo trolish 
that he hag. Nis offered evidence tended ty sorreborate bie 
testimony thet Yeite gig give ble * cheek for 3750 at thie time 
toward this purchase, The faet that proef of that feet would 
tend atrougly te dleeredit the teativemy of *ekts that ke had 
given Bare $1500 in currency op thie purchase ot that very tine, 
@eule of course act affeet the adwiesibhlity ef evidense te prove 
& positive feet thet the agent did pay nim #750, 

In cenneetion eith thie paywent Parr alee of fered im 
evidence the banks ledger «beets <hoving the seeount of Weitz in 


ble bank, These shered 4 debit item of €750, (which the witness 





who kept the bank vesorde testified aa « eheok) against the 


eceount of Seite under date of April 15, the day after Bare 


Sextified he deposited a cheek for thet amount giren him by Weits. 


Fhe shangeller adaitted these bank records, although he expreoved 


doubt aste their sdudesibility fer the sawe retaon ~high had been 
given fer theywling oo the deporit elige. These recerde were aleariy 


‘@édniveible, in cur opiniem. ere again, they vere aot offered te 


Prove 4 nagative but « povitive fect, - mot thet ao debit item 
appeared there fer & contested amcunt but that one cid appear 


| ‘thare, Om Srees examination Telts «85 seked if se oad Ret given 
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Barr & oheek for $7560 in April on agoount of thia purchase and 
he would not be peeitive soout it. Hiv amewer wae "I don't be- 
lieve I aid. doen't rwolly reoail.* 

a mubpeens gucgo tagum wea served on ‘elts te produce 
this Gantelied §750 check and Ae waid be eovld net do ao, and in 
explanation he testified, "I haven't any checks." Revue cubed 
what he had dene with them and he Smewered thet coxetime during 
tue previews April or May (which would be in 1932, the year of 
the tramsagtion in centteversy) semeone bad braken inte bie ef fice 
@md carried everything eff, “mot omly the checks and beoks, but 
everything im that offiee; they broke in and wreghed the whole 
plese, and the plece wae blewn up and coulda't find netiing in 
there.* He textified thut he was home aick of the tise. Re wae 
then agked *tie only cheek you saved ovt of it wae the $660 cheok?* 
end he anowered, “Yor." He added that he bad turned that cheek ever 
te camplsinant ox her bushbend early in April when he got hie can- 
telied cheeks back from the bank, ~ thet he told somplainaat she 
Seuld keep the cheek "ae @ caoeipt for the $260." He said be did 
not sake that diepesitien of tis cangelied checks 40 4 rule but 
that he had “in thet special imetance.* Later, sounves for cen 
pisinant is qiastioniag Feitse about thie incident asked bim 
ae¥ersl questions shout “the fire eseurring in your place.* The 
witgese axplained here that after the fire the office bed not bean 
reoterced and ene sorning Bhe police oulled hia up and seid "Rs 
gaught the kide curryiag out everything in the place.” Later ins 
the te80l the defendants showed by the testimemy of the two fire- 
meh, Supplemented by the sity reverds, that the fire in the of fice 
ef felts ocourred cn March 45, 193]. It is rather aisfiewlt toe see 
how & fire in Warch 1941, seuid be avaiied ef to sasount fer the 
&@boenes of samealied ahecks sot draem until @ year offer that. He 
 ‘Sttempt wae wade to show more than one catastrophe aifeoting tas 
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office ef Weits. 

The other defendant, Maloolw F. Dare, corroborated the 
teatinony of bie fstiher, saying thet he was prevent in his 
father’s office on April Li, 1928, «hen Telts came in aad gove 
hie father & Ghach for $750. He said he knew it woo that day 
because April 11, was election day ond Weitz see & candidate for 
office. That this wae a fact, is adwitted. Maleoim 2. Barr further 
testified that ao receipt was signed by hin father on that ovea- 
®ion. 
| The nominal complainant in thiw case io 8. Iohmiat, 
whe sppeaxe, from the recerd to be a woman. She 41d not appear as 
&® witness in thie Gave and so far ac the evidence shows, never 
appeared in connection «ith any of the aggetiaticne or meetings 
ef the parties with regard to thie traneseticn. She ie the wife 
of & witnese whe appeared la the omee and gave his game ae "Alex 
Schaidt.* Tae signature appearing on the alleged contrast of 
Maroh #1, 1932 iv "S. Sohmidt,* Yelts testified that the 
contrast wae signed ia that sanner by Alex Solmidt. The latser 
@laimed to have @ pover of sticrney Trem bie site, suthorising 
him to deal with her property a» hie own. Ysits sise testified 
that he reveived the three amounts of $2500, $2256, and $1590, 
irom Alex Sehwidt, - ail in oash. He eaid he got the $1800 from 
Sebwict on the sorming of April 11; thut it wae iu $5, $10, and 
$20 wills aed be teck it right down to Berg's office because he 
Gid net want to garry it around with him. Welts teetivied he got 
the $2286 from Scheidt at the iatter'u etere on the morming of 
March 41, betwsen 8:30 ond @ otelock. He testified be hak known 
Sobnidt seven ov eight years and during tust time bc seld Lim & 
Mumber Of phases of seni estate, and in thst connasction had xe- 
@eived a nusber of Schmidt's chesks, for $8,000 er $3,000 er such 
amount So the tramesetion called fer, and that there were alse 


“quite 2 number of times I got cash money from him*, 
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Sohwidt testified thet he agresd to wy this property 

from Bory, Referring te the elleged contract of Margh #1, 
tevtified that the elgnatures "9. Tohmidt® was bie. Ho waid 
that when he signed the cemtragt, there woo ne other signuotere om 
4% sndthat ot that time he gave Welts 24650 in currency; that 
Belts returned the soatraet on the fellewing day, with Bare? s 
#ignature om it. He further eaid thot be later guve Yeita 11506 
and on April 13, Yeits delivered the receipt Cer that auount 
signed ey Barr and dated April 11. On ¢ieow extalastion Yohmidt 
Veeti fied he had known Seite ten yokes e056 bad purohised "Lote 
of property through sia.* Ke was neked hom sony plecaa he bed 
purchased through Yeite aad he sid he "souldna't figure up how 
many *F****8**aty Ge sevene® He testified he kept two bonk 
eecountsa. He taek taatified thet be paid Telte the $4860 on the 
morning of March a1, around @ ofcleek at his (Geheiat!'s) atene. 
He «ae &eked ehere he got the $2290 and he wnid be bad it ia hia 
heuse; that Seite celled w on the sth and "said I ohovld ave 
ready $3250 eanh because he io geing te bring the dontract te 
eigaj* that he 2&2 M4 told Mim to have it im ourrency aad he 
bad A$ right there in the house. He vac then asked if he didn't 
(get sone of At frow the bank end he anvsered, "Well, I had sone, 
: some I take irom the oank®. The neat question was, “Sov much 









“Aid yeu gat frow the bank?" and bo anower a, "I don't knew how 
cos I have been deporiting, four or five thousand dollars 

prereet tes, aeewor dace.” Sohehdt wae the owner of @ grucery and 
‘ni and he waa atked hom wuch business Se did There, snc Ge 


daya and $1,060 on Saturdays. 


h As bearing oa the credibility ef thie eitmess, the de- 
eens intredused ia svidense, & petition filed by hiw in the 
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Musicipal Court of Chicage, in June 192), nine monthe before She 
his payment of $550 was made on the transaction invelved here, 
Im that case One Farsh Hunsinger bad confessed judgment for 
$125.00 ageinet Sebnidt on & lease, und thie petition wee filed 
by Sebmiat in an effort te have the judgment opened wp. In that 
petition be gave @@ aac of the reavone te explain bie opperent 
delay in presenting aie petition, that "this defoedant Le a poor 
WER, ANG wae Ih me position te start any litigetion withowk bowing 
Goounentaxy proof to eabetantiate bic statement thet the pledge 
tilt perpetrated « fraud by ouafeoring jwigeent in this gauee® 
Sud thet he hed omly cecently found hie duplicate cepy of the 
eriginal leses there iavelved. 

There are other allegations in thie petition whieh we 
Censider watezial ber, Schalat there set out (jwignent teving 
been copfeseed aqeinat him for rant for the senthe of Warch te 
July, 1219 inclesive) that the plaintiff in thet ¢ase exeoutad 
hec lease to him for 4 etore, for &@ peried ef ome year only, 
beginsing Octeber 1, 1917, with on agreesent tor tve yesre soxve 
at hie (Subwiadt'sj)eptions that on May 18, 1918, be soid hie bus~ 
iness carried cn in the store which wae the subjeet of thie lesve, 
und Gesigned ths lesve in vriting to one Pelsen "with Puli permdo- 
#iom in ariting by the sisiati‘f to make woeh aesigneent***** 

Oud wan im writing by the plaintiff releaved sad discharged (rea 
further gbligetion» om e614 lesse.® Scheidt further set forth 

in thie petition thet the part of the elieged sritten lesae @hev- 
ing the terme to be from September 1, 1917 te August 8, 1941, 

Was not « part of the leaee be bad exeguted with the plaintiff but 
that "sueh insertion is a pure forgery anc a frend upon the 
defoncant *****9*%nnd was inserted subse quemt te She ties ke sad 
signed the lease." This petition further alleged thet this lease 


had been prepared "by the the plaintiff's real estate agent, 
one Fililas 4, Feits, she them and there had charge of the 





elie 

premises for the plaintiff;" and thet it was sot wtil he 
(Sehmidt) bad found hie duplicate original Lease, which had 
been loet, thet he bad the means of showing by "documentary 
evidences, the fraud which bas been perpetrated upon this dee 
feniant by the plaintiff, by the insertion bY the plaintiff 
or his real estate agent (Weite) of the different term entirely 
in said lease subsequently to the signing thereef by this de 
fendant.* This petition‘wae sworn to by Sohgidt, the notary 
publis taxing his acknowledgment, being L. A. Sherwin, one of 
the attorneys representing Schmidt and bie wife in the cage at ber. 

Here we find Sehmidt steting under oath, in June 1921, 
that he ig @ poor mun in s suit aeninst him for $135.00, end 
in the following spring, eevsording to his testiseny in the case 
at bar, Weitz called him up one day ond told him to have #8856 
in cash, and the following morning he turned that sum over to 
Weitz, in currency, before banking houra; snd he further tetie 
fied thet his business broughtiin $2500 » week ond that he had 
known Yeits for ten years and hed bought go many pieces of pree 
perty from him he could not state the exact number accurately, 
giving bis checks for large anounts, and stating further that he 
had other sources of income than hig greeery snd weat businese, 
&na furthermore in the conse at bar we have Gehmidt testifying 
thet he head been buying realestate through Seite for years, 
peying hin substantial amounts in cash and in cheokay and “eits 
testifying to the same thing, while less then a year before the 
transaction involved here took plece, wé find Scheidt charg= 
ing Weits with *forgery’ as he put it in his petition, and 
freud in oaterially sltering 2 lease after he (Schmidt) 
had executed it, and swearing to it before the lawyer who 
represented him in the trial of thie case, and sise in the other 
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Weits testified that when he gave Barr the $350 
oheck on Harch 20, he told hia he would "ge and draw up the 
Contract.® He was aeked, “Did you get 4 receipt for it that 
G4y?® and be answered that he did mot. The ree@ipt dated that 
day, Maroh 80,414 not appear in the trial of the case until), 
eounsel for complainant was crova-examining John fF. Barr. 
At that time counse] showed bim that reseipt end asked if 
that contained ide signature, and be \eaid it did. Bare adaitted 
& memorandum of sgreewent bud been drawn vp which he had signed. 
There are statexents in the briefe filed by both parties in this 
court frow whieh it would see. that counsel regarded this Maroh 
20, xecelpt ao that nesorandva agreement. Both defendents test- 
ified that thie semerandwm wae dragn up by Felts on @ piese of 
paper he got at Barr's office, when he game there and gave Barr 
the $750 ceeek in April. Cowglainant introdweed & letter written 
to Weits by Barr ia September 19-2, devanding return of *the 
agrecment in writing for the «ale*® of the property in question, 
Sdelivered to you by me on or Shout April 15, j992." Berr testi~ 
fied hewaa there referring to the vewerandum abeve mentioned. 
That letter cannet in any way, in our opinien, te taken Se 
Andicating thu} the alleged contract of Maroh 21, was exeoutad 
by Barr, ou Complainant gentends. The smewerandum Barr referred 
to in his letter #20 Opoarontly the one shown him Om Cress gx 
SBeinaticn, dated March 20. When it wae sade is ast elear, nor 
de «6 regard it us impertant. Weits says he did ust get it 
March 20. Both defendant» sexy it was written in April. 

It is alao argued that Barr's teatimeny is weakened by 
the faot tast in 4 ault by Felts against him in the Municipal 
Ceust for commissions on thia deal, he filed on aifidevit of 
serite denying any contract exiated, ehile he adwite here thore 


wad cng. That affidavit, of eourse, Sad no reference to any 


Sentrast between Barr and this complainant, but te one between 
Barr and Weits. 
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The reserd shows that on September 16, lPRe, the 
lawyer Sherwin wrote © letter to Barr suying toot hie client, 
"8. Schmidt io tired of waiting for you to comply with the 
Gontrset of salej*® boat sho had doen Gnd was ready te Close 
the deal and pay the balance due; that she bed been unsdle te 
 precure the abstract or gucrantes policy from Barry that he 
wae going to ferve Barr to go through «ith the aale and unless 
he vecoived the sbeteset or policy by the following Tueaday, 
he would file @ b122 for specifie paerforminee. Ye find wo proof 
is the recerd ohowlng or tending to #how any attempt on the | 
part of Barr to hinder the proper semeusceation of this tranaso- 
tion, snd the record is equally silent a» $e whet, i” enything, 
the complainant 414 between March of April amd the following 
Septeaber $o 2¢¢enplish that result eltbough it ia sow oleime | 
she wad paid out $4009 on the deal, That the docungnts requested 
by Sherwin in bis latter of Gegtiember 16, o¢ thele equiveleat, 
were promptly furnished, wien Barr receiving that letter, is 
evidenced by 4ncther letter of Gherwin's to Barr acinowledging 
theis receipt oud dated a few days later. The record shoes that 
on September 6th tha parties set at the office ef the Shicage 
Title & Trust Co. to Glose thia deal and there the tamder of 
the Gulanse Glaimed by the ourchueer to be due, sae rejected on 
the ground that it sae $3600. short. . 

The reoerd dees not chow when Jain F. Barr conveyed 
this property to his soa. They depied in tasir anower thet 
“the Rekkike title ef said presieess is bela by Malcolm B. Barr 
vith intent to cheat and defroud the cetitioner cz anyone elee.* 
In view ef a11 the evidence in this vevord, if they cons luded 
wash & step waa advisssle te prevent os (iraudseing perpetrated 


om John F. Bare, we would consider it # resecnsble precaution te 


take. 


W 
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In our opinion, the Ciudinge ond decree of the 
ghaneelior are clearly against toe wanifeet veilght ef the 
evidense, @ large part of viknh /spouhentony, ond we have the 
original documents here before us, &4 previowsly polatod out. 
From our inepestion ef theee documents, ond for the other reasons 
we have seferred, to, *@ o@m entertain ac ressoneble doubt that 
the signatoures of Joon F. Burr, to the Slieged contrset dated 
Meech a1, nd reteipt duted April 14, are act genuine vigratures, 
end, in cur opinien, he sever slamed these ceumenty. Ye are 
further of the epiniea that the evidenee clevely #hows that the 
alleged gash peywente of $2950 en Hakeh &1, ond $1600 on April 
42, “ere never asde, and that the payment of 9750 by cheek, on 
the istier dato, ran wede, 

Yor the reasent «e have given, the deeree of the Girouht 
geurt ie reversed and the sauee is remanded te thet sours «ith 
digections te diumies the &i1i ef complaints’ fer want eof equity. 

PECARE REVERTRD AWD CAUSE BIRAWDED YITR HIRFCTIONS 


O'Coaner, J. Goncurs. 
Taylor, J. Specially sencurri ag. 

I geneur in the coneluaion bet not in ald the reasoning 
ef the wajority epinion. The wuesticne of evidence, I think, vere 
o¥eparly Gecided by the Shancealier. Hevever, after « sareful 
¢aeminetion ef 21) the evidense a5 it ie shown in the record, I 
am strongly persuaded that it dees net in any way auffioiently 
show that the disputed psyments were ever sade. They way have 
been, but someidering the confliet in the evidenee and partiovlarly 
the contents and condition of the exhibits, and the sasny die- 
| ~G¥epancies sasting doubt on the claim of the complainant, and 
| * Weighing everything sarefwliy, I aw dmpelled irresietably tc the 
| @enolueion thet ths decree ought aot te be silewed to etand. 
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\ APPEAL FROM 

ee) 
\ GIReUIT COURT 
JOMW FF. PA and 
MALOOLM EZ, f coor comrry, 
‘ 4 
Appellees, : 


Opinion filed Friday, Nov.6, 1925. 
WR, PRESIDING JUSTICR THOMSON delivered adAitionsal 
opinion of the court, on petition for rehearing. 


The compleinant hes filed « petition for rehearing 
in whieh, for the firet time, she contends that thia court 
ie without juriedietion to pasa on the append in this 


eaee because "the BLil of complaint wae predicated upen 
@ eontract fer the seke of real eatate and involves a 


freehold." That cententien ia wholly untenable, Bo far 

as @ freehold ic conearned, the juriediction of this eeurt 
tO Paes Gn the appeal, does not depend on whether the bili 
of couplaint inveived a freehold, nor even on whether the 
degree from which the append was perfected, involved - free 
hGld, but 1% dependa on whother the apogg] invelver a 
freeheld, Although a freehold may havo been involved 

in the decree appealed from, the appesl should be to this 
oourt and not te the Suprame Court, if the queetions in~ 
Volved in the ageignment of errors and the appeal, de not 
involve a freehold, Sagterdick v. Hegteriick, T1i. App. 
Court, Firet District; case No, 38761: Opinion filed Ooteber 
10, 1934, act yet reported; affirmed in 216 Iil, 72; MoGarxthy 
¥, MoGarthy, 282 Til, 488; Fieddie v. Sekar, 144 Tal. 196; 
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Butchingon v. Specks, 881 Til, 119; Milder +. Kenoid, 243 
Tii, 803; Leia v. Lowke, O07 Tal, 410; Upetin v. Beodd, 
#84 T21, 199; Sehneider v. MeDonald, 260 111. 41; Digus 
v. Fuchs, 40% Thl, 492, 

The prociee peint iavoived in the eppend in 
the suit at bar, was progented in the oage of Beith v. 
Gellentin,174 Thi, 495, In that cast, the Supreme Court 
heid that om appeal from a dearee requiring epecific perform 
anes of a contract to aonvey land ween paynemt of the amount 
dum, bicc te the Appellate Court, where tho making of the 
contract amd the right to eonveyance are cuncaded, the only 
@bjcotion being that the deores finds a wrong amoun') “In 
that ease the Gupreme Court said, "The juriediation of 
this aourt iv to be deterained by the qeeticonsa invelved 
im the goreel, snd although a freehold may bave been origin- 
nally involved ia the gut omi in the degree yendered, yet 
if no @bjection iv mace te the deoree ao far ag it settles the 
Fight to senveyance of the frechold woon payment of the aaount 
aus, and the ouiy objection is to the settlement by the sourt 
of the matters of account, on appesd will not lie feem the 
Cirquit Court te thie court, but i¢ must be taken te the 
Appeliate Court." The decision of the Supreme Court in 
Kuban +. Eppstein, 451 T11, S14, io to the same effeot, 

Ta the eneent tar the dufentants heave mever taken 
the position that John Ff, Burr had act agreed te well the 
property to the principal of Wehts for the consideration 
Gleimed, In the anawer filed by them, John F, Barr expresely 
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"‘admite the encumbrance of $8000 on the premives and avers 
that they are ready and willing to apply the $1000 on 

the purchase price of ¢17,500 and are ready and willing 
te aceept the sum of $6500 and convey the premises by 


 Waeranty deed te the principal of Mr, Wa, U, Beits **** 


The question of whether the defendant, John F, Barr had 
obligated himeal?f to cenvey the property in queation, 

has never been an ieeue in thie case, Be admits he had, 
although he denied signing the contreot dated Mureh 21, 
wherein he purported tc seknewledge that $9800 had then 
heen paid to him on the purchase price, The sole iseur 

in this gaee in the trial court end on appeal, hae nothing 
%6 do with the title to ,the preperty divectiy, mt inveives 
& question of paysents, the complainant contending that 
Barr haw been paid $4000 on the purohase price and he 
oontending that he has been paid only $1000, The appeei 
wae properly perfeeted to this court, ami the petition 

fer vrehearing is, therefore, denied, 


PETITION FOR REHRARIWG DEWIED, 
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vege a OF GHiGAUO, 
FLANDERS REALTY 00.4 


ff "Appellant. ; 


Opinion filed Oct. 28, 1925. 
Sh, PREGIOING FUSTIGR THOMSON delivered the 
opinion of the court. 


Whe plaintiff, Berry, brought thie action in the 
Municipal Court of Chiesge te recover the fair and reason 
able value of ocrtain work and labor performed and mater~ 
ialis furnished by him in repeiring the roof of an aparte 
ment building owned by the defendant, ‘The evidence was 
heard by the court without « jury and the iseves were found 
for the pleintiff and judgnent entered in bis favor, for 
$300, to veverse which the defendant has perfected this 


appeal, 


The claintiff teatified that a telephone esi1 
was received at his offices by hia office girl, from the 
defendant, requesting the plaintiff to go and look st the 
roof on the building in question and a day or twe later 
another oall cnme in, “for we to go and see the janitor 
and go up on the treof and find out what wee to be done." 
The court asked the plaintiff just what was said over the 
telephone upon the oeession of this second oall and he 


anewered, “go there «end see the janiter, just go there 
and seo the janiter.* He said thet wag 211 that wae said, 
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to the beat of his recollection, He teatified further 
that he went te the building and went op on the roof 
with the janitor and he told the janiter that the roof 
should be re-oosted, ‘and he told we to go ahead, bee 
qauae the building hed been decorated and thay were 
afvaid the decorations would be epoiled if the roof 


was not repad rea," 


The record shows thet this work woe fintobed 
on May 31, 1893, The vleintiff cant hie bill to the 
defendant but it weg mot paid, 


On orose-exnnination the plaintiff was saked 
whether 1% was custommry to reevive ordere from a jenitor, 
to go shead with the work, when an owner hes instructed 
ene te go to the building and leok at it, and he enerered, 
*7t is not customary but 1% is often done.* 


One Biamerann, on exployee of the defendant, 
testified thet he wae the one rho eniled the pinintiff's 
offices, wot did not remember tuiking with the plaintiff 
personally, tut to his office girl, ond that he inetructed 
her te have the plnintiff look at the roof in question ond 
see what wes necewoury to be done ant submit on estimate, 
and "We told iy. Berry to go to see the janitor and he 
will take hiw on the roof and show him what was necrasary.* 
The evidence shows thet the defendant received estimates 
from two other roofing ceneeras, oge offering to do the 
work for $235.06 and the other for $185.00 and thet they 
‘let the contract to the latter concern. iiumermon testi~ 
fied that the day before the work was to start, he and 
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mother euployee of the defendant, one Yatson, rere 
driving by the building and noticed sen working on 

the roof end they stopped end saked the janiter who 

was working there and he told them that the plaintiff's 
wen were doing the work. Watson testified that he rent 
on the roof end found the men wore the plaintiff's, * the 
plaintif? wan not there and we looked wp the janitor «nd 
saked him if he had told the plaintiff to gocdhend with the 
work, ané hé said he had net.* 


Zimmerman testified that when he and te teon 
get back to the defendant's office, on the day thet he 
eae the pleintaff's men at vork on the roof, they tried 
to reach the plaintiff on the telephone, but he woe net 
in and they left word fey him to oall back, "Bat we never 
heard from him until we received an inveice." The defend= 
ant must have reecived an invoice slmoet imuediately, for 
tinmereaan testified that the plaintiff wea in the defende 
ant's office a few days after the work waa done, an4 he 
asked the plaintiff who had inetructed him to go ahead 
with the work, ani he enid the jeniter had, and he then 
eeked him if it wes customary to get such instructions 
from the janitor, "and he eaid he realiy diin't know, 


- Wat he thought the janiter told him te go ehead.* The 


record shows that ander date ef July 5, 1923, 2 sonth 
later, the defendant wrote the plaintiff a letter, seying 
that they had been trying to get in touch with him 
*goneerning. the attached inveice, for the past month, but 
90 far have been unable te do so * * * The eadunt of this 
iuvoice is very unreasonable and we do net intend to settle 
this account until we get in touch with you, At the tise 
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your nen were working on the job, the jeniter at the 
building told wa that you said the cost of the job 

would be a Little over one hundred dollare, and we took 
this for granted ond expected an invoice svvordingly. 
Hevever, based on the other estiaates we reorived on the 
job, we are willing to give you our cheek for Gne hundred 
and Tifty dollars in full eettlesent." This letter was 
eigned by Zimmerssn. The plaintiff's invoice was for 
#300. 


What Siaserwan hae to aay in the letter quoted 
shove, is not at al1 im line with his teatiaeny,  Hething 
whatever is said in thie letter, to the effeot that the 
defendant ie not willing to pay the plaint£ff's bill, deeW 
cause he had never been preperly authorige te do the 
werk in question, The only complaint whieh the defende 
ant made at thet time, through Kismerman, wage that the 
Dill wae too high. Zimmeraan teetified that « few days 
after the work wae finished, he had « converantion #41 th 
the plaintiff about the clsim of the latter that he had 
been instructed to do the work by the janitor, and ateon 
testified that in & talk with the janitor st the tise the 
work was being Gone, he #uid he bad not anuthoriged the 
plaintiff to ge shead with the work. Sut in Simmerann’s 
letter, he writes the plisintiff that at this very tice 
the jeniteor had told hia thet the plaintiff hed seid that 
the job would cost a Little over One hundred dollars ‘and 
we took thie fer granted and expected an involee secordingly." 


his evidence presents 2 controverted question of 
fact, aa to just what the instructions, telephened to the 
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pleintiff's office, were. According te his evidence, the 
plaintiff’ wae told “to go and see the janiter and go up 

on the roof and find out wheat me to be dene.” If he me 
told that, we are of the opinion thet the defendant thereby 
authorized and directed the plaintiff te follew the directions 
of the jeniter, ond thie would clothe the joniter with 
sufficient authority te direet the plaintiff te preaecd 
with the work, Op the other hend, of oourse, if the pleine 
tiff wae teld toe go to the building and see the jeniter and 
eee whet vork waa neomesary, and then subsit on estimete, 
the situntion would be different. The court saoperently 
found that the cleintiff's theeary wis the correct one. The 
evidence on thet point being im conflict, sp ontlined, =e 
are ef the opinion that we are not in e position to easy 
that the aourt'e findimg is againeat the manifest weight of 
the evidenes, 


In addition te the letter of duly 5, 192%, above 
referred to, the plaintiff introduced another letter written 
to him by the defendent and signed by fiemersen, under date 
ef January 4, 1994, written uwoon the secesion of the receigt 
of another bill from the plaintiff, end in thie Letter timaer- 
aan fefers the plaintiff to his letter of July 5, im «hich 
an offer had been mide in settlement ef the astter, and in 
this letter of January 4, be takes the position thet the 
plaintiff did this vork without receiving an order from the 
defendant. It ia contended thet the gourt erred in reosiving 
these tvo letters in eridence because they contained offers 
of a settlement. In cur opinion, the letters were adwicsible, 
although they did mention & settlement. They shewed that a 
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month after the work woe done the defendant war net taking 
the position that the work had net been ordered, but rather 
that the bill submitted waa tes high, snd these letters 
would indionte thet not wntil dJenuary of the following year 
aid the defendant take the position that the work was done 
withous auther ity. There ie some testimony by the defende 
ant‘'s witnesnes that there was some conversation at the 
time the work was done or shortly thereafter, about who had 
directed the plaintiff tea de the work, but the first Letter 
referred to refers to # conversation with the jonitor te the 
affeet that the latter had told what the claintiff's charges 
were to be, and that the defendant had taken it fer granted 
that they would be as then atated, 


The defendant aleo contends that the trial court 
erred in permitting the plaintiff to testify as to hie cone 
versation with the janitor without first having eatabiiched 
that the jeniter wae the duly sutherized agent of the defente 
ant. Ag w@ have alrendy pointed out, if the directions to 
the plaintiff, reaeived over the telephone, from the defende 
ant, were as the sleintiff testified they were, & sufficient 
bagia ae te the jenitor's authority war sade wat, to warrant 
the admiasion of the olaintiff's convetsation. with hin. 


“ 


Defendant further contends thet the plaintiff failed 
to prove that $300 exo the ovetommry and uswl charge omde 
for the work dene, We are of the opinion thet contention is 
not tenable, fhree or four experienced roofers teatified on 
this point for the plaintiff. While they hed net seen the 
reef before the work wae done, their teetineny shows without 
question that it wae possible fot them to observe the extent 
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ef the work ond give en catiante of what the ueunl, custom 
ary and reasonable charges were, for it. ne of these rite 
nesses stated that such a charge would be $300; another one 
put i¢ at $450; another put it at §375; and ancther at some- 
where between that figure end #400, That these witnesoes 
vere avquaintencss ond friends of the plaintiff and hed 
exenined the roof and had come to testify in hie behalf, 
without subpoema or without being compensated for doing ea, 
would not rarrent a digragerd of their teetinony, 


For the reasons etated, the judgment of the Sunicie 
pel Gourt is affirned, 


JUOGUENT AFFIRMED. 


TAYLOR AnD) O'COHHOR, Jd. GINGER, 
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Opinion filed Oct. 28, 1925, 


WR, PRESIDING JUSTION THOMMON PELIVERZD THK OPINION 
OF THE COURT. 


By this appeal the cowpisinant, Photakee, seeka $0 
revere a deoree of the Circuit Gowrt of Cook Gounty, dine 
missing his bill of complaint for want of equity, The eourt 
having suetained demurrera to the original bili flied by 
hia, ae *el] as te an amended and gupplesental bili, he filed 
& second awimied and supplemental bill, in which he «lleged 
that certain sgente of the defendunt, Britigen, tai enlied 
wpon him at hie place of business, aesking to eli hie 
eome lets iu the Willies BH, Britigan Realty Association's 
Stewart Ridge Addition; that they head taken him out and 
ehown hiw the Lots, which were inside iets, and he teld thea 
he did not desire te purehage them without conewlting his 
attorney; that these agentes teek the compiainant te the 
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sub-division offiges of the defendant Britigan and talked 
with hin further in the matter, telling Dim that if he weold 


aepoeit $3,000 on the purchase price of the lots, they would 


eell them for him in three weeks at « profit; and that, re 
lying upon these representations, omni believing them to be 
true, he gave the agents a cheek for §£,000, which wae later 
cashed by the defendant Britigan, 

Tt wao further slieged by compleinant in his second 
omended and supplemental bili that at the time the agenta made 
theirs tepresentationa about the re-sale of the leote, they 
knew the property could sot be re-eold, "becwuse the sontracta 
of the defendant, William Gf, Britigan, previded that they 
would not agree te reea@li the sawe,." Attached to thie B4i1 
is @ aopy of the eontract which was entered inte between the 
patties, the laat paragraph of which otates in large type, 

"IT I8 EXPRESSLY UNDERSTOOD BY THE SECOND PARTY THAT THe FiRet 
PARTY HORS NOT UNDERTAKE @2 AGREE TO RESELL FOR THE SECOND 
PARTY (cowplaiwant) THE REAL ESTATE BEREIN DESCRIBED," 

Compisinant elleges further in hic bill that en the 
day following hia $2,000 payment to the agente of the defendant, 
they again visited his at hie places of business, early in the 
morning, asking him te ge te Britigan's office, and that ke 
refused te go until he had oenewlted “ith his attorneys; 
that on account of the early hour ho wae net able to reach 
them and defendant's agents eteted to complainant that they 
would drive hie down town, end that they @1¢ sc, taking hia 
to Britigan’s office inetead of to the office ef compiain- 
ant's attorneys, aceuring him that it was not nesessary 
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wut that complainant insisted upon esiling bin iasyere, 
but wae again unable to reach them, Ke allegea further 
that upon reaching Britigan's effiee the agente teld bia 
that if he would deposit $1,800 more on the purchase price 
of a oorner lot, rather than the inside lotea, it would be 
@ueler to re-aeli 1% aed thet complainant "would aot 

need $0 mmke any further payments se the let would be 
aold;" ami thet Be made thig additional payment of 
$1,800, relying upon their representations, 

Complainant alleges further that defendant's 
agente repreagented that this corner let was worth more than 
$17,506, und that because af thie value they would be able 
to wake 4 re-sale within o short time, He further wlleges 
that the agente advieed hie that he would be given a oon- 
trast of purchase for the cormey lot, and he told thee he 
eould submit it to hie lawyers for examination, an? they 
aegured him that would net be neaeasary, ag wrerything 
would be specitied in the oontract, Just ae they had repre- 
eented it te hin, The cawpleinant further alleges that 
these agente “brought bim » large poper whieh they informed 
aim ae the contract of purchase," aamuring him that it 
evntained everything they had teld hinj and thet relying 
wupon thelr representations, he signed 44 without reading 1% 
or having it read to him, Be alee alleges that on the day 
following hie execution of the contract, he toek « capy of 
it to bis lawyers, "and it wae aot until then that he 
discovered the fran’ that had been practiced upon him,* 
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Me further alleges that the cald agente of the defendant well 
knew that the let in question a9 not reacomably worth 

the sum of $27,506, but that the reneenable value of it 

weo wot mere then $5,900; and that he demandad the return 

of hiw money from the defendant, Britigan, and tendered 

bask hie eeopy of the contract, He further allages that 

he waa a foreigner, not well vereed in the Englieh language, 
ant thet his seeding knowledge of said lenguage wma very 
slight; ali of which the agente of the defenmiant well 


knew, Eo further alleges thet the aontract in inequitable 
and veld for a number of teagenea, whieh 44 will not be 
necegsary 46 eet ont at length, 


When the trial court suetained the general and, 
apecial dewurrer of the defendant to the complainant's 
amemieg and gupplemental Bi11, he sleeted to atand by 
that bill, “herenpen, i4 wae dismissed for want of equity. 
The couplainent contends that the value of the property 
eovered by the contract veo greatly eazaggerated to him, 
and thet the aseertions of value made by the defendant's 
agents were hot mexe etatemente of opinion Mt sere 
material representations ef fact, A mere atatement of the 
@o00 would seem to indicate clearly thet thie eontention is 
mot sound, The oogplainant apparently received the umual 
ancunt of sales talk {rom these real estate agents, ond 
Waa taken gut te the property an’ i¢ eas exhibited to hia, 
and he could hove made any Investigatios wrous/he eared to. 
That be 41d make some investigation ac to the value of 
the preparty is intimated in a statement of bis cmneel’a 
brief, shere it iso argued thet the compiaiaant *rithout 
negligence on his port wee induced by the acts of the 
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@efendant Britigan’s agente, to rely upon material otjate~ 
mente which placed the value of the property far in 
excess ef any one of « number of valuations whieh the 
complainant received from others,” 


Another contention mode by the complainant 
ie that “the fraud that vitiates thie traasagtion **** 
eoneglate aise in the promise of te-sele," In the first 
place it ia to be nvtioed that the complainant does 
net allege in his Bill thet the defendant, Britigua, 
made any premise te reegeli through these agente, but, 
epparentiy, {roe the allogationa contained in the 411, 
the defendant's agente in abtempting te e#11 thie lot te 
the complainent, sseured him that if he wade the purchase 
they would undertake $o reegeli the lot for hie ae a profit 
within «a spevified time, The oonivact which vas entered 
imate specified unsistakatly that the buyer understood that 
there was no agresment on the part of the seller, regarding 
ony Xxeenale of the property, Even if the promise had bean 
made end if i¢ were not fulfilied, it would not give the 
eomplainant the right te gharge fraud, and to file # bill 
fer the cancellation of hia contract and the return of 
his money, If there wue eugh « breach of 2 promise eupperted 
by & propey conaideration, the complainant wight bere his 
astion at law for damages, but the breach of presie@e aoau 
mOt make cut & gane eof ‘romd such as wiki suprert an action 
ia equity for a recicien, 


Complainant slse "finds fewlt with the contract* 
as i% ies pat in the brief filed in Bis behalf, because it 


PYovVides that 16 showid not be recerded and should become 


void if it waa, and because the inetallation of certain 
improvemente we not definitely provided for but was left 


optional with the selier, These may net ba satisfactory 
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motion 
provisions of the contrast from the complainant's 
point of view, but they ourtaialy do not anke the contract 
void, Further compiaint ic made, beesuse "She comtragt is 
signed by a trust," ani 1% fe argued * that the contract 
is net well executed on that account becanse of the look 
ef entity of the ether contracting party," I% io alee 
contended that the eontrvagt is void because 1% fadis 
$o comply with the Statute of Frauds, "because the title 
ef the preperty ie in the Ghiesge Title & Trust Company" 
ami the latter in net ane ef the parties to the contract, 
The contract in signed by "Britigan's One Bundred and 
Twenty-first Street Realty Trust, ef which the Chicage 
Titie & Trust Company ie trustee, By %. H. Britigus, 
Manager." The complainont filed hie bill against "Willias 
H, Britigan, (cing tiwinese as Britigan's One Hundred aad 
Teenty-firet Street Realty Trust," and aleo againet the 
Ghiesge Title & Trust Compeny. Acoerding to the pesition 
of the complainant Rhineeif, in filing bia bill, Britigan's 
One Hundred and Twenty Firet Street Realty Trust, wae 
Britigan, and commlsinant's contention thet the contract 
fas signed "by a trust and not by any person, sither oaturel 
er fictitious,” comes to naught, Of course, the fact that 
the title of the property may be in the Chicage Title & Trust 
Company, oo trustee, doee not mean that the centract vielates 
the Statute of Frauds, 

The demurrer to complainant's second and amended 
and mapplementeal bill, was properly eustained, The deeree 
of the Cirewit Court is therefore affirmed, 

DECREE AFFIRWED, 
Taylor, J, and O'Conner J, 
eonour, 
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THE PROPLE OF TAR oToTH OF InnAnoray) 
ex relj BEATHA OURKAY, f 

; ) APPRAL MOM 

a tA MUNICIPAL Gone 


ff ; OY S4100G0, 
STANLEY CASE, JR., ra 


ppt rants 
Opinion filed Oct. 28, 1925, 


MR, PREGIOUNG JUCTIC. THOMTON delivered the epinion 
of the court. 


By thie mappea) the defendant seeke to reverse a 
judgment for $1,100, rendered agrinet bie in the Municipal 
Court of Chicago in & bastardy proceeding, The trinl in 
thet court wee bed without a gury. 


in aupport of the appeal 1% ie contended that the 
finding of the tricl court, thet the defendent wna the father 
of the child of the yelatrix, is againet the aanifest weight 
of the evidence. T,e relatrix teetified that the defendant 
had sexual inter uree vith her on only one eocneion, and that 
was on September 25, 1925, The defeniont aduite that he had 
intercourse with the relatrix et or about that time. The 
relatrix further testified that she never had intercourse 
with any wan other then the defendunt. im February, 1924, 
ghe bed a talk with the defencsant about her condition, snd 
he then took her to see bis doctor whose name was Corbett. 
Or. Corbett testified that when he examined her at that time, 
“she wag abou§ six months pregnant;* that during the tie he 
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treated her, the defendant was present; that "he wanted te 
see whether she was pregnant or not." On eross~examinetion 
Or. Gorbett testified that when he exanined the relatrix she 
was suffering from chronic gonorrhoea, and that he treated 
her for that trouble; that"his condition had existed for a 
long time, - ery posgibly a year,* ani that the only treate 
ment he gave the relatrix was for the gonerrheeal condition, 
and thet he treated her three or four tisen. 


It appears thet the relatrix later went to a br. 
dncebeon and consulted him. He was called as a witness for 
the People and testified thet the reletrix came te him in 
Neroh, 1984, seying thet Sr. Gprbett had told her that che 
had gonorrhoea and ehe “asked me to corroborate the finding 
if posaible.* He then testified that he made es total of 
six gieroscopic examinations, 211 of which were negative, - 
showing no traces of gonorrhoea. Ke also testified that there 
were certain objective syaptems of this diseace, such ae ine 
flammation. On crose-exanination he stated that he found ag) 
inflamed condition present when he exanined the relatrix shich 
was not naturel but that it might be due to any one of several 
conditions, - it wight be a gonorrhoeal infection, or it might 
be due to something else. He teatified aleo that it was quite 
unlikely in = ease of gonorrhoea of a year's standing, thet 
you would find gonorrhoeal germs, but he stated that it eos 
quite possible that there could be a case of gonorrhoea and 
a laboratory test would not shor it. hia doster attended the 
relatrix when her @ild was born on Way 31, 1924, He testified 
that the child wae entirely normal at birth, He ms asked 
when he would say the period of conception wes, slicwing for 
the natural period of gestation, and he ansrered that it would 
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be about the middle of Augueat. He also testified that the 
average period of gestation is 280 days, sot that it rengee from 
240 to 330, 


Or. Gorbett testified thet » child born less than 
B70 days after ceyeeption, would show marke indieating that 
the birth sac premature, A periall of 346 days elapsed bee 
tween September £5, 19¢% and May 31, 1924, 


in February, 1924, the relatrix was living with 
a friend of her's whose name ene ivo, Ths defendant teatie 
fied that in February, 1824, “Some wousn called wp the office 
and talked te my father and left a muber fer me to call. 
I galled up and she gave an address and I went eut there.* 
The place which the defenient visited at this tise wie the 
home of Mrs, Ivo, he testified that when the defendant 
ealled et her home, on this oceesion, she seked him if he 
knew the condition the reletrix wae in and that he replied 
that he knew and that he me the ceuse of it, and said *he 
would take her to a doctor and see what he could do." The 
husband of the last witness testified that he saw the defende 
ant in his home twice «and that he overheard hin aay thet 
"he was the fault of Bertha Gurrey being in the condition 
thet she was in at that tine.* 


The defendant introduced in evidence an affidavit, 
dated Way 12, 1924, which the relatrix admitted she signed, 
wut she testified that she just signed it, ~- "there wee no 
netary public there,” his effidavit was to the effect that 
the relatrix was the complainant in the bastardy proeseding 
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end alse the plaintiff in a breech of promise suit/had been 
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filed against Gase and that "At the present time I an in 

a delicate condition, but 1 state the fact to be that 
Sqanley Gaee, Jr., did not cause nor ie he in any way rene 
ponsible for my being pregnant, and I further eatate thst 
Seanley Ggse, Jr., did not promise to marry me and that I 
have never requested hiw to do the sane.” The affidavit 
further ig to the effect that the reletrix had begun these 
tro suite upon the demand of *severc] of ny supposed friends 
and were not done by me voluntarily, and it is row and hes 
been ay desire to couse both of said oases to be dianiawed,* 


One Gharles H. Bortien, & lawyer, testified that 
he originally represented the defencant in thia case; that 
he talked to the relatrix in his offices, in May, 1924, in 
the defendant's presence, end that woom thet cesasion he teld 
her that he expected to represent the defendant at the trisl 
of the bastardy ones, and he thought 1% wae only fair to 
tell her thet an investigation had been made concerning her 
past and that she might reat secured they knew things thot 
she had been doing, and beenuse of this her crosseexamination 
might prove embarracuing; that he then asked her if she felt 
about the case as she did when she started it and she said 
ghe did nots; that he then asked her "Are you willing te aay 
thet Stenley Case ip not responsible for your condition?” 
and she eaid she was, and thet he then asked her if ahe 
would put it in writing, and che said she would, and he then 
prepared her affidavit and she signed it. He alao testie 
fied that she gnid ahe did not want te confer with the 
State's attorney or with the lawyer who hed represented her 
in the breach of promise case, He testified that no promise 
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was made by the defendant to the relatgix at the time thie 
atatement wee ande, The relatrix teetified, as to this states 
amt, that the defendent had begged her te “release hin"; 
that he said he would lose hig position if he got into any 
more trouble, so she teld him she would go down the next dey, 
ae he bad maked her toj thet he promised to give her "so auch 
a week;* thet he acked her how much she omld get sleng with 
and she eaid $20,00 a week, and he said he would give her 
that, - *thet wag rengomable.* It seens thet he was going 
out to the Pacific coast and thet he did go out there tro 

or three months later, snd was sarried out there and brought 
hie wife back to Chiesgo with him. fhe reletrix testified 
that at the time she signed thie stetement he said he was 
geing out to Washington and after he oxame back he would look 
after her and get an aperteent for her; thet she would not 
be able to work for tee months anyway and he would see thet 
she got sleng all right, whereupon, she went to his lawyer's 
offios with him and the lawyer said the omly thing she eould 
ado ta release him was “to sign that paper.* fhe alse testified 
that the lawyer told her that if she "Would sign the statee 
ment, the defendant would take care of her, explaining that 
“Sganley would rather give it to me than to the lawyers.* 


In addition to the testimony already referred to, 
the defendant testified that he told the relutriz, in usy, 
that hie lawyers knew 211 about her “and what kind of a 
fight it was going to be, and finally she decided she would 
quit." He testified thet he gave her « few dollars at that 
tise, because she had nothing to eat end he felt sorry for 
her, and the next day she went down to the lavyer's office 
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*end he (the lawyer) told her just ae he related here.” He 
testified that he thought he gave her five or ten dollars 
after that; that he then went to Seattle, and that she sent 
hia several letters cut there ona *in one of them she told 
me thet Marie Neleon’s hushend was to blame for her condie 
tion," He also testified thet at the tine she signed the 
paper in My. Borden's office, he uade her no promises, — 


it sppeare thet shortly efter the defendent 
returned from the weet, with the girl he hed married out 
there, she end the relatrix had some converestion. There 
was some testimony about thet by the defendant's wife and 
alse by the relatrix but nothing of importance is conteined 
in the testimony about that conversation, The defendant 
enlled one Harper, af & witness, who testified that in 
February or March 1924, the relatrix came to the house in 
which he was living, with © man memed Higgins; that she 
ssid she wanted te see Higgine but that he told her Higgins 
was not here, but he presumed he would be back anytime end 
he aeked her to wait, and ehe reseined half or three quarters 
ef an hour. He further tentified that they discussed ceomzon 
Place things; that he told her that if she gar auch of 
Higgine or he helped ber te any extent, she "#ould have to 
pay for it in other ways." He then testified, *I seve her 
a sum of money to keep her away from him because she convinced 
me~-~+-" Here an objection was intercosed and sustained, 
Tae witness was then asked to state what else happened in the 
room and he eaid, ‘as she was ready to leave the room f 
asked her for a kiss and she gave it and laid dows on the 
bed, and, of course, nothing happened, =~ just fooling around. * 
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A motion wie made to otrike that ovt and the sourt struck 


it out, 


fe are wmiable to say on thie record thet the 
finding of the trisl court is against the manifest wei ght 
of the evidenos. That the defendent hed sexual interm@ urse 
with the relatrix is admitted, She testified thet she never 
had intercourse with anyone else, and there is no proof 
in the record to the contrary. Gyr attention ts called to 
the testimony of the witness Harper, and counsel for the 
defendant says in the brief filed in his behalf, that this 
Witness testified to intimate relations with the relatrix 
in Merch, 1924, It iw contended that the trial court erred 
in striking out certein of the testimony given by thie wite 
neas, becouse it was admicsible, tending to impeach the ree 
lntrix, whe testified that she had never had intercourse 
with anyone else. It will be seen from what we have etated 
as to the testimony of this witness, that he 44d not testify 
that he hed intimate relations with the relatrix, In foot, 
he testified to the contrary 


In oontending that the court's finding wae against 
the manifest weight of the evidence, counsel points to * the 
undisputed fact that Bertha Curray had contracted gonorrhees 
prior to her relations with Stanley Gase.” The record would 
hardly seen to justify reference te the gonorrhess as an wre 
disputed fact. Dr. Jacobsen testified that he could 41°) 
find no evidenee of gonorrhoen; that there wae some inflame 
mation present and that while euch inflammation might be 
eaused by thet disease, it also might be cmused by « number 
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of other things. The "sworn confession” of the relatrix 
that the defendent wos not the father of her child is also 
urged woon our attention in thie connection, fhe circume 


stances surrounding the exeoution of that domment, in 


view of all the evidonoe in the record, uskea us somewhat 
doubtful of defendant's view, We are also reminded of the 
*wumaworn statement of Hertha Gurray, thet the husband of 
Marie Neleon is the father of her child," fhe only basis 
for that is the testimony of the dafendant te the effeot 
that such o statement wae contained in @ letter the relatriz 
had written to him. Sor some reason that tesctinony was not 
ebjected to, The letter wae not offered in evidence, nor 
wae any explanation made of the fact that 1¢ was not pree 
duced, It ig true thet if the defendent ise the father of 
thie child, the period of geetation wag only 948 days, and 
that is lese then normal, although one of the deootere stated 
that the period wune from 746 to 320, but the average ie 
380 days. 


There are wany things sbout the teetimony given 
by a aumber of the witnesses in this exee, which would 
make it exceedingly helpful if the cne who was to weigh the 
testimony and value it,cauld see the witnesses and observe 
them while they were testifying, This the trie] judge was 
able to do, and after ocoupying that position of advantage, 
and coming to the conclusion that the preponderance of the 
evidence wee guch as showed that the defendant wae the father 
of this child, we are of the opinion thet we cannot say that 
euch finding ia agaivet the manifest weight of the evidence, 
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It ie further contended that the trial court 
erred im refusing to perwit the eroge-exaeination of the 
relatrix “as to her knowledge, source and history of her 
gonorrhoesl infection.” The only questioa in the record 
im connection with the orese~-exenination of the relatrix 
an that eabject was, "Did you know et the time you went 
to see Or. Gorbett that you were suffering from gonorrboent* 
the anewered, "He Gir; I did note? Gbhjection wan then 
interposed and,2fter some argument, wee ousteined, in 
our opinion, that question was objectionable. Ko further 
Questions vere naked by counsel on this subject, 


Gomplainat ia aleo onde of the fact that the 
judgnent which was entered by the trial court on August 
6, 1934, requiring the defendant te poy te the clerk of 
the court, for the support, maintensnes and edueation 
of the child of the relutrix, $1106.00, and made that 
eum payable, $200 for the firet year after the date of 
the birth of ssid child and the sum of $160 yearly fer 
eaoh of the suceeeding nine years, ond provided thet this 
money be paid to the clerk in equel querteriy instellaents 
the first inetellment due and peyeble on Muy 31, 1924, and 
each succeeding inst=liment being due end payeble on the 
game dey of the suceecding third month, omtil the tote1 mum 
of all the woneye shell Welfully paid." The statute merely 
provides that if the defendsnt, im a bastardy ease is 
found guilty, "he shell be condemned by the order and 
judgment of the court to pay 2 sum of money not exceeding 
tro hundred dollars, for the first year after the birth 
of such child, and a sum not exeecding one bundred deliars 
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yearly for nine yeare suceedding waid first year.” (Ogbill's 
Tilinois Statutes, chap. 17, sec. 8) In cur opinion the 
Judgaent entered by the court in the ence at bar is within 
that statute. The court might properly speoify the anounts 
@lled for under the statute ench year to be paid in quartere 
ly inetollments, and the feot that the first inetallaent was 
wade payable on the date of the birth of the child, even if 
that preceeded the date of the judgsent, doen net vitiate the 


judgoent. Kelly v. The Peovle, 29 ti, 387. 


Yor the reasons etated, the judgment of the 
Municipsl Gqurt is affirmed, 


AFFIRMED. 


TAYLOR AND O'CORROR, JJ, OOMRUR, 
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LOUIS GACEWAKRG, 
\ 


\ Appellant, ) , 
)  aPPRak FRow 
Ve \ 
BRioas & TURIVas, GOOK COUNTY. 
Appbliee. 
7 Opinion filed Oct, 28, 1925, 


UA. PRESIDING JUBTIGE THOMION delivered the 
Opinion of the court, 


The complainant Greenberg filed & BLL in eoul ty 
in the Givewit dourt of Gook County, denanding an socaunte 
ing by the defendent, Brigge & Turivas, covering eertain 
transections involving the curchsee and aale of come ateel 
from the United States Government. These transaotions were 
eerried through by Briggs ¢ Turivas, ond the compleinant 
Clsimed an interest in then. 


in bio origins] bill of compleint, complainant did 
not allege & specific agreement between hia and the defendant, 
but alleged that he hed been aceocinted with the defendant pree 
viously for several years in various enterprises whercin some 
Pleinant had purchased certein atooke of metals of varivus 
kinds from different parties, for the defendant and himself, 
jointly, wnder « general agreement whereby the profits ree 
wulting from the transactions were divided between them in 
the proportion of tweethirds to the defendant and oneethird 
to the complainant. A demurrer being evstained to this bill, 
the complainant filed an amended bill wherein be alleged bis 
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prior agecciation with the defendant, in varloug tronesctions, 
as set forth in the original bill, but ae to the shearing of 
preofite by the partics, the allegations in thie amended bill 
were that the agreement they had wre to the effeot that after 
the material purchased had been disposed of and the profits 
determined, the d¢fendant would pey the complainant whatever 
share of the profite the perties would then agree upon, and 
that pursuant te that arrengenent the defendent promised and 
agreed to pay the complainant for his services in securing 
the contracts here involved, & sum equal toe one-third of the 
profits resulting from the purchases and sale of the materials 
contracted for, A demrrer being likewise sustained te this 
auended bill, the complainant filed a second amended bili af 
complaint, which was the bill on which ieswe wae joined. In 
this second amended bill, the cowplainant alleged that, at the 
defendant's request, he bad purchsaed from the United States 
Government, for and in vehelf of the defendant, 106,000 tone 
of ehell steel, in 1919, ond in the following year he had 
Likewise purchased appreximtely 35,090 tone of steel billets 
from one Schwartsenberg, of Cleveland, Ghio, He further alleged 
the defendant promised and agreed to pay him for hia services 
in thesentrvansactions, © sum @qusl to one-third of the profite 
resulting therefrom; that the defendant had sold a11 the 
mterial bought in conneetion with these transactions at large 
profits, thet the accounts involved were complicnted and that 
the expenses incurred and profits received eould only be ase 
eertained from an examination of the defendent's books; that 
he had demanded am accounting from the defendant, which had 
been refused; that the defendant had paid the complainant, in 
connection with the transactions involved, certain sums aggre- 
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exting $23,540.63 and that if defendant were required to 
rendey an accounting, there would be found to be due the 
complainant aporoximately $100,000.00. These successive 
Bills filed by the compleinent were 511 evorn to by hin. 


The proef shows that under date of Cgteber 31, 
1919, the defendant entered into a rritten contract wi th 
the United States Gevernnent, through 2 duly authorized 
officer ‘wf the contract section of the Ordinanes Separte 
ment, acting under the Seeretary of Yar, for the purchase 
of 26,600 tones of steel shelis, forgings and slugs, «t §24,05 
per ton, f.0.b. Pittsburgh. Under date of November 4, 
1019, the defendant entered inte «a siailar contrmet with 
the Government for the purchase of approximately 86,000 tons 
of similar material at (24,50 per ton, f.0.. Pittsburgh. 
On November 27, 1919, the Government offered for anle at 
auction, approx mately 96,0900 tons of steel billets, 15,500 
tons of which were located in Chicego and in 8. Leuie. fhe 
defendant we a bidder at that sale, but a higher bid wae 
submitted by E. A. Schwartzenberg of Cleveland, and the 
Governaent glosed 2 contract with hin for the aale of these 
billets. It developed that Schwartzenberg was sot able to 
carry cut this purchase. That the complainent wae enployed 
by the defendant to wake investigntione in Washington and 
leeste surplus materiale which were to be sold by the Geverne 
mont and that he perfermed some service in connection with 
the contracts entered into by it with the Government, and alse 
im connection with the sale of the billets which were the 
subject of the Schxartszenberg cantrect, ie conceded out the 
parties differ as to what the terms of thet euployment were. 
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When it became apparent thet ichwartsenberg was not going te 

be able to carry out the contract he entered inte with the 
Gevernsent, the proof ahors tha) the defendant undertook to get 
on ascvignaent ef that contract. The defeniant also negotiated 
with Sehwartsenberg for the purchase from him of the 15,560 
tons of billets located in Ghieage and 8+. Lowle, An arrengee 
ment was finslly entered into by the defendant with Schwartsen- 
berg, for the aale of the billets laet referred to and the 
rewnining $5,000 tone of the billets contracted for by Sehwartzen- 
berg, bere handled by « newly orgenized corcoration, omlied the 
Werohent's Weteale Oovperation (under an assignment from the 
Government and fohwartsenberg) the stock of which was held 

‘by the defendent Briggs & Torivas and three other parties, 
nanea Friederberg, Hittner and Ejeckley. The defendant elaine 
that it became necessary to handle the Echrartgonberg billets 
in this way because the complainant incicted in bringing in the 
three outside parties above named and giving them a share in the 
éeal and threatened toe bleek the carrying out of the assignment, 
4% this were not done, The complainant, on the ether hand, 
clnime that thie new sorporstion wee formed at the inetance 

of the defendant. 


fhe complainant testified that before he went te work 
for the defendant on these various deals, he came te “4 specific 
agreement with them ae to the compensation he was to receive, 
and thet Griggs, the president ef the defendent corporetion, 
agreed to pay him oneethird of the profits te be realised from 
the purchase and sale of the materia) involved, including the 
15,860 tone of eteel billets, handled by the defendant under 
the Schwartsenberg contract and that shen the Serohant'’s Metals 
Gorporation was orgsniszed i¢ wag agreed that he was to receive 
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one-third of the prefits derived through the stook in that 
Gerperation, held by the (@fendant. ‘The only proof that 

any such agreement exieted between the parties ie to be 
found in the testimony of the complainant himself. Te 
defendant's proof shows that before the complainant was 
euployed by it, he wrote « letter to Turivae, the defende 
ant's Vice-president, aeeking a connestion with the defende 
ant, im which he aaid *I would like to have « drawing account 
of @200 weekly ond I would leave the question of profit share 
ing to yours tnd Mr. @rigge' judgaent." subsequentiy the 
complainant had a conference with Briggs end the latter 
teetified that he then engnged the compluinant for the pure 
pose of keeping the defendont informed as te the sale of 
materials such ag the defendantdéalt in and he agreed to 
advence the complainant $1000 a month a» a drawing account, 
to be charged to him and sesounted for on «any compensstion 
that might thereafter be given bim and that the aatter of 
his additional compensation on such deaks ag he wight be 
helpful in meking would have to be left entirely to Srigge 
end that the defendent accepted this srrengenent. 


In order to make out his 306, and show that be was 
entitled to an accounting, it wae incunbert on the complaine 
ant to prove by & px ponderance of the eviden@ thet he had 
& contract with the defendant substantially as alleged by 
his in his second awended bill ef complaint. The saster 
found that the comlainant failed te prove his ease but thet 
the arrangement between the parties was that contended for by 
the defendant, and wade out by ite evidenee. The Master's 
report to thet effect mas approved by the Chancellor sand & 
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decree was accordingly entered Aeniseing the complainant's 
bill for want of equity, In seeking a reversal of that de= 
eree by thie appesl, the only contention urged by the com- 
plainent ig that the deoree is agninet the manifest weight 
of the evidence, 


In our opinion the point made by the complainant 
in support of his appenl, ia without merit. His om letter 
is contrary to that contention and supports that of the 
defendant. While that Letter eme written before the parties 
entered into their agreement, it showe that the ooapleinant 
was both willing end anxious to make just the kind of ae 
agreement with the defendent which the witnenses for the 
defendsat teetified he did saike, The letter ia not merely 
a feelery, a6 the complainant new contends. If does not 
eeek to bring out an offer from the defendant. In that 
letter the complainant suggeste that they "make some arrange- 
ment whereby I would be permanently @ mnected with youe® 
He goee on to say that his desire to make & eonnection with 
the defendant is not #0 auch a matter of the money he might 
make but that hie “real desire is to make good.” PFynalliy 
he says that if the iden he suggests of hie beooming connected 
with the defendant wm ets with the approval of the latter, 
he would like o& drawing account of #200 @ week and *I would 
leave the question of profit shering to youre (Turivas) end 


Mt. Briggs’ judgaent." 


It is apearent from the references heretofore made 


to the various pleadings filed by the complainant, 211 of shich 
were avorn to by him, that some of them are not at ail in cone 


formity with the testixony given by the compleigant before the 
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| Master in thie onse, As to hie claim that under his agreee 
ment with the defendent, he was to have an interest in the 
profite derived from the handling of the steel billets taken over 
from Schwartsenberg by the Kerchent's Metals Corporation, 
represented by one third of the steck in that corporation 
held by the defendant, the defendent ingroduced in evidence a 
sworn answer end counterclaim filed by the complainant in » 
onee inetituted against him in Hew York by the Kerchant’s 
Metals Corporation, in which he oleised that the corpora- 
tion agreed te igsue 10 per cent of ite expital seteck te hia 
andi to account for and pay over to hia 10 per cent of the net 
profits derived “ag the result of the disposal ef certain 
steel billets,” the contract for which was proeured from 

the Government through the efferte of Greenberg. 


The defendent aleo imtreduced in evidence one of 
the books of acecunt of the Lake Reaileny Supply Comoany, 
®& name vader which the complainant sometimes did business, 
in which, under dute of December 31, 1929, apreared certain 
itene of debit and oredit,as follows: 


ge & Turivas, 6 ‘. §23,21.0.41, 


F a & Demarrs 2 +O as 
Peek ghey 8 Cos ” : 28,023.04," 


These lines were enolosed in a bracket, opposite which 
was written "fo adjust Briggs 4 Turivas acct.” ‘This would ine 
dicate that according to complainant's own beoke his account 
with the defendmt was then cloged. 


One of the representatives of the Govermment in the 


transactions whioh were entered into by the defendent, being 
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the contracts involved im this onge, wae one Spptain Martin. 
The contracts he negotiated for the Government, with the 
defendant, Or in which the defendant acyiired an interest, 
were made late in 1919 and early in 1920. The proof shows 
that Captain Martin wos a witness in this case for the dee 
fendant and, at the time he testified, (February 1923) he 
had severed his relations with the Government ond was in 

the eupley of the defendant ae ite Kaatern representative, 

He left the government servies December 1, 1980 and shortly 
thereafter, beoume an oupieyee of the defentiont. This ritness 
testified thet for twenty years before the world war, he had 
been @nnected with the Heryland Steel Company as general 
euperintendent, He @ntered the Government service in dec 
euber 1917, acting in « eivilian eapacity as sn inepector 

of steel in the various plants in which steel wan being manu- 
factured for the Government. He had been in the steel busle 
ness practically 211 of hie life, In leoking up surplus sater- 
ial being sold by the Government, the complainant had oconee 
ion to confer with Martin a good many times. Hie teatimony 
is whebly at variances with that of Martin as to what was said 
and done in connection with these opaferences. The complain- 
ant, in attacking Martin's testimony, wrgea his bine in de- 
fendant’s fever, as shown by his leaving the Government sere 
viee and entering defendant's eaploy, in which he was at the 
time he testified. This witness contimed his connection 
with the Government for nearly a year after these contracts 
were negotiated. It wae to be expected that, the war being 
ever, Wertin would return te businese of the kind in which 

he had been engaged all hie life, which wae iron and steel, 
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The defenmianut is, secording to the evidence, a very large 
desler in those materials. fhe foot that Yartin beoane 
connected with the defendent deen not mike him uneorthy 

of belief, Apprrently the plaintiff urged thie point in 
attacking Martin's testimony before the Mester, for im hie 
report, the Master epecifiesily refers to the matter ond says 
that "the manner of thie witness was open and atraight-fore 
werd and in the Master's opinion hia testimony ia enti tied 
to full oredenoe,* 


The complainant else had conferences with Briggs 
and Turivas, in sonnection with the mutters imvolved in 
this ones, some with one, some with the other and some with 
both of them. Aje testinony as to the substance of that 
was @aid or agreed to in these conferences, wne likewise 
at complete varinnes with their testimony. It would serve 
no purpose to analyse the differences in their tertinony 


here. 


the complainant had several talke with Albert 
lk. Hopkins, one of the ettorneye for the defendant, prior 
to the filing of hie bill of complaint in this cage, Cne 
of then was had in the presence of EFerl J. Smith, vho was 
eonnected with Mr. Hopkin's office. Gomplainsnt’s teatie 
mony is likewise completely et variance with theirs as toe 
what was said in these conferences. In one of thom, 
Hopkine testified that the complainsnt said the defendant 
owed hin money “in connection with this steel shell con- 
tract that I helped them get;* that he (Hopkins) then asked 
him what defendant was to pay bim ond the latter replied, 
“Well, I want a third; a third of the profita;" that he 
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then asked complainant if the defendant had agreed to 

pey him = third and he said, "Wo;* that he then asked what 
defendant had agreed to pay him and he answered "Well, they 
offered to give me 36 per cent and I would not take 1t;* 
that he then asked complainant what defendm’t had ayresd 

to and whether he bad any agreement with the defendant se 
$0 compensation, and he answered, "No, Gari (Briggs) just 
seid "Louisa, I will take care of youe** Smith testified 
to the sans effeat. domplainant denied that any such cone 
versation woo had, if complainant told the truth in giving 
hie testimony, Briggs, Turivae, Mertin, Nopkines and Sith 
all committed perjury, it is ot surprising that the 
Master and the Chancellor believed that they had not. 


in the argument pressnted in behelf of the some 
Plainant, mich is sade of the fact that the defendant's 
books shew that in connection with some items, he was eredit- 
ed with one-third of the profits which were made, it in 
gontended that this shows there was an agreement on the part 
of the defendant te make euch a division of profits. in 
our opinion that does not fellow, it is juet as consistent 
with the defenisnt's contention as te what the-sagreenent wee, 
a9 with goupleinant's contention. Briggs testified that he 
did eredit complainant vith one third of the profits derived 
from the aale of the Schrartsenberg billets in Chicago and 
St. Louis amounting to approximately 15,500 tons. The books 
of the defeniant showed other oredits to the complainant, 
apparently not based on @ bagis ef oneethirf of theprofite. 

In our opinion the decree apvealed from was fully 


warranted by the evidenee in the record ani, therefore, it is 


irmed, AFFIRMED. 
TAYLOR AWD O'GORNOR, JJ. GOHCUR. 
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PEERLESS 9OAL COMPANY, | f 
Appellant. Pal 
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Pa 
' _“Spinion filed Oct. 28, 1925. 


WR. JUGTICN O'GORHOR delivered the opinion 
ef the court. 


Plaintiff broucht an action agsinst the defende 
ant to recover $12,049.35 alleged to be due it on account of 
the defeniont failing to pay for cosl which the plaintiff 
sold and delivered to defendant for which there was a bale 
anee due of $8849.59; $2800.00 was claimed to be due pluine 
tiff for damages oocssioned by the failure of the defendant 
to receive and:pay for other conl which plaintiff had sold 
to defendant. The case wis tried before the court without 
a jury and there was a finding and judgment in plaintiff's 
faver for the $8049.35, The court found in favor of the 
defendant on the $3200.00 item. 


Pisintiff in ite statexent of cleim alleged in 
substance that during duly, 1972, it had sold some 68 cnrs 
of coal to the defendant at certein specified pricea; that 
the onal had been delivered, partial payments made and thet 
there was a balence due of $9849.35, It was further alleged 
that at a later dute plaintiff sold some 35 ours of coel to 
the defendant at $9.00 per ton to be shipped at the rete of 
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two to ten care per day, part of which had been dvlivered 
whem the Gaven unt wrongfully refused te reeeive the bale 
mot, «nd that plaintiff wae daesged thereby in the saount 
ef $3200.00. The defendunt filed on affidavit ef eerite 

im whieh it denied that it bad purchased the 6@ ore of cond 
in July, 199%, but averred thet pludatiff had abipoed te 
defeniout G6 sure of go2) on coneignemnt. The agreesent 
being that the defendent waa te sell the ooxl at the best 
Prices opteineble and that any prefite obtained over end 
above what the pisintiff bad goid for the ooak which it 

bat Daught from the mines, should be divided equslly beteeen 
Plainsi fl one defenconty thet the defeniunt had aold the een 
at the beat prices obtainable ont Aad venitted the proceeds 
te plaintiTf; thot>the prices obteined by the defendant for 
the cond were lese in smoee$ Shon plaintiff? bed paid the 
mines for the coal and, therefare, there wus so erofit. Se 
te the second item of 92000.00, the defencent in ite affi~ 
Gavit of werits sdmitted the making of the contrent for the 
purchase of thie conlg that four care etre delivered but 
thet 14 wae not of the weslity purchased and that plointi ff 
hed net delivered the ooal within the tiwe epecified in the 
gontract and, therefore, the defeniunt refused to accept any 
wore of the coal. 


1. do to the firet item the controversy between 
the parties me end is vhether there was o esle oy consi gaaent 
of the oonk. Finintiff offered evidence tending to siow that 
there wae Qn outright anle oni the evidense of the defoendtont 
tended to show thet the eanl woe shipped te it on consignment. 
it might here be noted that although plaintiff's atatesrat of 
elaim wan that i¢ had sold the eon] at certain specified 
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prices per ton to the defendant, ite evidence went further 
and wae te the effeet thet it had seld the coal to the dre 
fendont at the prices which pleiatiff had paid forthe soek 
at the mines, plus oneehalif the prefitea in exeese of the 
eost price paid at the mine. 


Goungel for the defeninnt in their brief state 
that the defendent relies, for reveresl, solely on the 
ground that the finding ond judgment were against the wei ght 
of the evidence and that the plaintiff failed to prove its 
ease by & preponderance of the evidence, fhe question of 
prevonderance of the evidenoe does not arise at 411 in this 
court and we are not authorized under the law to disturb « 
finding end judgeent euch ag the one before us, vnlees we 
ate of the opinion that they are ageinst the manifest weight 
of the evidence. v. Duke, 232 Iy1. App. 877. 
4nd in this connection thec¢defendant argues that since a 
witness for the plaintiff gave testiaony to the effeet that 
the con] was acld to the defendant, while thia version of 
the transaction was denied in tote by 2 witness for the dee 
fendant, bis testimony being to the effect that the coal was 
shipped on consignment, oni the testimeny of these tro wite 
nescean being the only evidence ae to the terms of the cone 
tract, and they being equally eredible, plaintiff did net 
prove its oase by a preponderance of the evidence. In supe 
port of this, the exzees of forthern gt Coe wv. Bayker, 306 
Til. App. 450 and Miller v. Lerner, 205 111. App. 596 are 
eited. We have e number of times pnesed on this contention 
and held it unsound, 
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in Simpson v. Eoxeman, lic. 29154, /we said: “Defendant 
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further oontends that plaintiff did net prove his oase by 

& preponderance of the evidence, beonuse plaintiff testi- 
fied that he made his agreement with the defendant over the 
telephone and the defendant flatly denied that he talked 

with plaintiff in regord te the matter at 211. Thies cues# 
tien * * * has been frequently considered by this court, 

and we heve in numerous cases held that the question of 

the preponderance of the evidence dore net srige at all in 
this court, that such question is for the trinl court, and if 
the trial court, where the oase is tried without a jury, is 
of the opinion thet the evidence is,et most, but evenly 
Balanced, the plaintiff esnnot recover; but, where the court 
has héard the witmesees teetify and observed their demeanor 
on the stend and hae entered judgrent in favor of the 
plaintiff where hie onee is made out by his orn testimony 

and denied by the testimony of the defendant, then this court 
cannot dieturd the finding, wnless we are able to aay that 

it ie wanifestly against the weight of the evidence, This 
court oan never say, where a certein eet of facta te testified 
to by the plaintiff ond these facts are denied in tote by the 
defendant under oath, end there is nothing else in the record, 
that theee witnesses are “eausily eredible® by « mere reading 
of the printed page. That qestion oan only be determined 

by the trial judge or the jury in whose eoular presence the 
witnesses appear and testify. Unfortunately, however, there 
eY6 gnees which tend to support the defendant's positiog where 
the opiniones were written by other divisions of this court, 
and there are some dicots in » few onses of the Supreme Court 
to the same effect, mt in our opinion there onn be no question, 
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but that the rule stated above ia the correct one. First 
ate Hank of Plano v. Ieeues, 221 111, App. 686; Hately. 

Kiger, 6 X11. tin 208; Beare Hoeb 

Bern 226 TL. App. 387; 

197 I1l. 807; 








- Sook, 22 111. 308.° 





In the Duke case supra, in considering this question 
we said, (p.279): “And he argued that in such case the lew 
is that, there being merely eworn «affirmation of one party and 
the sworn denis] of the other, both having equsl means of 
information and beth being whimpeached, and each testifying 
to a state of facts equally probable, plaintiff cannot recover. 
in support of thie the case of Pesplee v. Glogs, 61 111. 95 
and Epneqy ¥. Eugt, 313 111. App. G50, are cited. It never 
was the lew in thie Senate that if weon consideration of 211 
the evidenee in the record by a court of review, that, should 
that court be ef the opinion that the evidence wea evenly 
belenoed, the plaintiff eould net recover and judgement should 
be set aside (citing cases). Where the controlling point in 
the oase ia eupverted by the teatimony of one witness 2nd cone 
tradicted by another witness who, from the reading of the 
printed page of the record, appeare to be equally aredible, 
& court of review is not warranted in disturbing the verdict 
of the jury, becnuse under the lew this court connot disturb 
the verdict of a jury umless it is clearly sgainst the wani fest 
weight of the evidence. The question of the preponderance of 
the evidence does not arise at all in thia court, There are 
wany things which a jury cheerves on the trial in such case 
that do not appear from the printed record e the sppesrance 
of the respective witneeses, their menner of testifying and 
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& great mony other circumatences. They are in @ much better 
position in such oanse to deternine the truth of the matter 
in controversy than a court of review. ‘This being the law, 
of course, we cannot disturb the verdict of the jury in the 
instant case, 


"Even in a criminal one? where the low requires 
proof of the defendant's guilt beyond a reasonable doubt 
& judgsent of conviction will not be reversed merely boceuse 
only the wmmplaining witness testifies te the commission of 
the orime ond he is contradicted by the defendant. People v. 
Greenberg, 202 ill. 566; FPeovle ® Boetcher, 399 111. 580; 
People v. Maciejewski, 294 111. 390," 


In the case of Huck ¥. Morrie, 234 111. App. (fee 
Duke sese supra) snother division of this court in coneidere 
ing thie question seid: *The principal contention of counsel 
for the defeniant is that the plaintiff has filed to prove 
his case by & preponderence of the evidence. Counsel for 
the defendant mmintein thet the rule is well established 
that where there are only two witnesses, and the statement 
of ope witness ic net by a cutegoricn] denial by the other 
witness, and both witmessee are of equal credibility, the 
plaintiff has not proved hie case by a preponderance of the 
evidence, * * * Ordinarily the finding of @ trial court 
wpon questions of disputed fact will not be reversed unlese 
the finding is clearly contrary to the weight of the evidene. 
Lyons v. Stroud, 257 Til. 350, 353; Hulbert v. City of Micsgo, 
213 Ill. 453, 456 * * *." The court then referred to a 
wusber of authorities on this question, held the contention 
is unsound and said; “Even where there are only tro witnesses, 
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and their testimony is directly contradictory and there 
is nothing inherently improbable in the testimony of 
either, it is difficult to understand how a reviewing 
gourt, which does not see the witnesses nor hear them 
testify, could reasonably any that both are equally 
eredible.* And the court there further seid that counsel 
for defendant had cited the oases of the Jorthern Trust Jo, 
v. Parker, 205 1,1. App. 450 and Bulliyen vy. Andres, 205 
111. App. 590 in support of their contention that a party 
holding the affiruative of a propesition does not maine 
tain it by a preponderance of the evidence, where there 
are only two witnesses, both equally oredible, whe cone 
tradict each other and added: "We de not approve of the 
holdings in those cases," 


We have quoted at considerable length from the 
authorities on this question, in the hope thet it will not 
again be advanced in this court. fhe contention is clearly 
unsound and was never announced as the law in this state. 


There ia another legal prepesition that we ought 
te dispese of at this time, I¢ is advanced by counsel for 
Plaintiff and is “That findings of » trial court, upon cone 
flicting evidence, will not be disturbed, nor its judguent 
reversed, where there is any evidence te sustain it.* And 
again "The sole question raised by defendant's aseignment 
of error is whether, viewing the record most favorably te 
plaintiff there is any evidence to sustain the judgment; 
if there is, the findings of the trial court will not be 
disturbed." And counsel fer tbe defendant in their reply 
brief accept this as the law, but claim that it is not 
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applicable to the instant cage, beosupe "there is no evie 
dence to sustain the findings of the court below gonsidere 
; and when we eny *conwidere 





ing plaintiff's testimony al “we mean considering the 
doqumentary evidence over the signature of pleintiff,” 

The propesition of law advanced by plaintiff, ei though 
noquieseed in by counse) for the defendant, is not the 

law in thie state, It is the duty ef this court under the 
lew to weigh the evidence and, if we ere of the opinion that 
the finding or verdict im againet the sanifeet weight of 
the evidence, we must set aside the fudgment based on auch 
finding or verdict. Joneleon ¥. Eset St. 8 336 
Til. 625; Lyons v. Stroud, gupra; Hulbert v. ity of Mhicsse, 
SUpzRe 





We have ande ® eareful examination of 211 the evie 
dence in the record disregarding the abctreet of resord and 
are of the opinion that there is some evidence to suetein 
Plaintiff's contention thet the cosl was sold and not cone 
signed, but we are alse of the opinion thot the finding of the 
learned trial judge in faver of plaintiff's eontention ise 
ageinst the seanifest weight of the evidence, The evidence 
shows that the contract in question wae made by Long distance 
telephone between Paul Winn, representing plaintiffand whe 
was at Louisv lie Ky., end ke. J. Suffel, who was at Indianae 
polis, Ind., and representing the defendant. Winn's testie 


mony was to the effect that the coal in question wou'd be pure 
chased by plaintiff from the mine owners ot the mine, transe 


“perted by railroad to the defendant, for which the latter 
ngreed to pay plaintiff the cost price of the coal ani to 
sell the ona) at the best prices obtainable and to divide the 
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profits equally, while the testimony of Suffel eae that 
Plaintiff’ was to buy the coal at the mines, traneport it 

by railroad to the defendant and tre letter wan to sell 
it at the best prices obtainable and, if there were any 
profits, they were to be divided equally. fhe evidence 
further shows thet the coal coat plaintiffs at the mines 
$36,151.90; that it received frox the defendent, after 

the latter had sold the coal, a total of 927,303.55, leaving 
a balance of $8849.35. It, therefore, apvears without 
Gispute, that the beal was not seld fer es auch ag plaintiff 
paid for it at the ainecs so that there were no profits to be 
divided. if the only evidence in the record as to what the 
agreenent was, wna the teatieony of imand Guffel, ae to 
what was said over the long distance telephones, we would not 
be warrented in disturbing the finding of the court in favor 
of plaintiff, but there ie considerable evidences in the ree 
cord that cannot be explained uporm any reaconsble theory 
exeopt that the coal was consigned te the defendant and 

not dold. 


The evidence discloses that plaintiff and defende 
ant had been dexsling with emch other prior te the transaction 
in question; that cos) was shipped from tiae to time te the 
defendant at Indianspolis and that bills ef lading and ine 
voices were sent to the defendent. One of the invoices, 
dated July 27, 1922, sete forth « number of tons, the price 
per ton and the total, and it is stated that the plaintiff 
“gold to” defendant the items aentioned. It is eteted "the 
above price on this coal is what it coset use" Other invoices 
dated August 4, August 7th, August 17th, state that plaintiff 
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has “bought for® dofendont certain coal wentioned, fhe 
invoice of July 27th does not atate the teras of the 
transaction, The others have printed at the top “terms « 
@aoh upon receipt of lavoice.” Winn testified that 

from tine to time he oalled up fuffel and asked for some 
money in payment of the eeal which he stated wea e014 for 
cash and thet Suffel agreed that the Jsefendant would make 
remittances from time to time; that afterwaris Guffel in 

& conversation with the witnees stated that the defend- 
ant was "up agezinet 1% on this conl” and wanted to know 

Af plaintiff would stand a part of the logs, if thore 
should be any. To which the witness replied that plaine 
tiff would not atend any loss; thet about the 16th of 
September, VYinn and Quffel went to Ghattancage toe take 

the aatter up with a representative of plaintiff and that 
they there met and conferred with defendant's representatives, 
Ghroeniak and Thompson. The evidence further shows thet, 
at that tise, Thompson told Suffel. that the defendant must 
pey for the coal end that plaintiff would stand no part of 
the lowes; that after seme further converpation, it was seread 
that the lees, which was ebout $11,000.00 should be paid 
by Suffel individually end to evidence this ustter, Suffel 
prepared ¢leven prowissory notes of $1,000.00 exch,one due 
each month payable to plaintiff which he executed and dre 
Livered. This waa September 16th, 192%, ‘#uffel asked that 
Plaintiff give something in writing, to show the agreenent, 
which was done. Thompson prepared a document in duplicate, 
one copy of which wes signed by bim and one by cuffel. 

fThie document is in the record and recites thet in July, 


1922, approxi aately 73 care of coal weseshipped by plaine 
tiff to defendent at Indianapolis “by virtue of arrangenent 
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between Ur. Paul Winn, representing the Federal Coal Vompany 
and My. E. d. Suffel, representing Peerless Coal Company*; 
that it waa thought that the coal would s@11 so as to net 2 
good profit above the cost and 1% was the understanding that 
the profits should be equally divided between plaintiff and 
defendant; that on account of the market conditions the cos] 
wae sold by defendant at a lose of approximately 211,794.70; 
that the conl was bought by plaintiffs and paid for by 

them, the price being more than $36,000.00; that"Mr. B. J. 
Suffel, for personal reasons hae desired to agaume the loss 
incurred and has teday executed notes for $1,000.00 each, 
payable one each month, the first ene payable Rovember 3, 
1922, ¥»e& © &€ * @ & 


"Payment of these neste will dose the transe 
action and release Mr, Guffel and Peerless Goal Gompany 


from any liebility whatsoever on account of the seventye 
three cars of opel shipped. It is understood that the notes 
above mentioned are not to drew interest and are to be paye 
able only for principal amount at mumturity.® 


Afterwards Suffel paid the first note of $1,000.00 
and testified that one of the reasons why he executed the 
notes, was that he was to sell eoal for plaintiff and in en 
"enlarged territory® and the evidence further shows that 
about the time Suffel paid the first note, plaintiff dise 
posed of its mines so that Suffel wos unable to conti nue 
to sell coal for it and aprarently he afterwards refused to 
pay any of the remaining notes, end after considerable nego- 
tiation between plaigsiff and defendant,- the defendant having 
refused te pay the balance, thie suit was brought. 
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The evidence further shows thet, on July 22, 
1922, Winn, representing plaintiff, wrete the defendant 
at Indianepolis, the letter being received by guffel, 
"ss per our telephone conversation today, we are shipping 
you fifteen oars ef Harvard uine Run conl for which we have 
paid (cash) $10.00 per tom, Please handle te the best ade 
vantage possible and advise us aceordingly.* Winn wrete 
another letter, two daye later, notifying defeniant that 
they had shipped certsin osre of coal, the letter appears 
to have been typewritten and at the end, written in ink, 
apparently by Winn, appears the following: *As per our 
wire to you of even date, thig coal cost us $10.25. Please 
handle gor cash and advise ug promptly.® The above quetne 
tion is inconsistent with the theery thet the coal had teen 
sold and not consigned, OG, Jyly @4th plaintiff wired the 
defendant, we are teday ehipping you fertyethree oxra high 
grade West Virginia ¥ine fun Goal which cost us $10.25." 
Gn August 30, 1922, plaintiff wrote defendant sud after 
referring to the goal in question, said; ‘In the first 
Place there is an open account of over five thouscnd deliare, 
oovering straight axles to your company, these shipments 
having been made during the month of July. 


n¢ * © Jn addition on the coal which we epegially 
bought for purpose of shaying profits, full details have been 
furnished Mr. @uffel from time to time." The letter then 
states that the complete estatement of the seal in question 
which plaintiff forwarded the defendant showed an amount of 
ever $53,000.00, while the defendant hed only remitted 
$25,000.00, but not one word is sateted in the letter that 
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this coal had been gold for eneh for the amount plaintiff 
hadpaid for it at the Mines, OO, the contrary, however, the 
letter states that plaintiff owes the defendent $5,000.00 
for coal on an open acegunt which covered "straight salee’. 
Thig was not the coal in question, but other.cosl. On 
fepteaber 6, 1982, plaintiff wrote another Letter in which, 
among other things, it statea "That this wae « eagh trange 
action.” And dewsnds payment and continuing the letter 
says, "The consigned coal amounted te practienlly 636,288, 00 
and you have sent ue $25,000.00 on eccount of this, leeving 
over $11,000.00 due,* 


The evidence further show: that Thowpeen, represent- 
ing plaintiff, teatified that at the time Suffel and fim 
enlled on him at Ghattaniooge, when Suffel executed the 
$11, 000,00 notes, said that plaintiff emuid not aecept the 
notes as closing the traneaetion; that he did not know anye 
thing about the financial standing of @uffely out that he 
knew the defencant company wee financially responsible and 
that he was not willing to release the defendant until the 
notes were paid. thie witness further tectified that he 
had om prior occasions sold on consignment. On Auguet LZ, 
1922, Thompeon,on behalf of plaintiff, wrote gaffel, revree 
senting defeniant: "Please refer to the large quantity of 
very high price coal which was beught on joint venture ang 
consigned to you at Indianapolis. Shipvere of this coal are 
demanding imaediete cash settlenent for the entire lot of 
eoal and we are not in # position to make this settlement. 
Hone of the conl has been disposed of on our books though 
we heve understood that you heve sold about thirty cars 
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of it. ** * Gan'¢ you give ue disposition of the coal 
which you have sold up to thie time and which we undere 
stand anounts to about thirty care." On erosseexanination 
thoupson wae asked whether finn did net tell bia before 
August Lat thet the ooal was being shipped to the defende 
ant under some arrangement then the usual out end out sale 
and he vevlied, *#o, I first learned ef this in another way.’ 


there is ether evidence in the record tending to 
ahow that there were sowrereations between representatives of 
the two parties about the advisability of disposing of the 
ooal since the market had dropped below the price pleintiff 
had paid for the cou], which strongly tends to iadicate 
thet the oon] wae not sold to defsniunt, but eongigned to it. 
There alweo is a letter in the record, written by defendant te 
& Yéepresentative of mlinintiff, dated June 12, 1949, in which 
it ia steted: "fellowlng up ovr telephone converention, 
it will be alright for you to scnsign coal to us at Indianse 
polis, vie Big Four for reesale and we will sell 211 this ese) 
to the very best advantage and eplit the profit with you 
fifty fifty after «11 expenses have been paid * * *. ily 
underetanding is that you are consigning fifteen aare to us 
today at a cost of 3.935 to you.” This letter referred te 
eoal not involved in the instant ense, and it seems to be 
agreed that the coal referred to in this letter sae not 
shipped, but it ie importent as tending to show that the 
question of conaigning coal by plaintiff te the defendant 
was not first sentioned when the agresnent concerning the 
goal in cuestion wae wade, fhere is further evidence in the 
reeord to the effect that the invoices sent by plaintiff 
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to the defendant were gscrely memoranda involees and not 
invoices oulling for payments of the ancunt referred to. 
There is also in the record a letter written by Thoapson, 
representing plaintif?,te Suffel, representing the dee 
fendent, dated June 15, 1923, in which he stated inter glia , 
"We till have up with them (defenjant) the aatter ef the 
consigned coal." There is considerable other evidence in 
the record, but we think it would serve no useful vourpose 

to analyee it further, for we are of the cpinion that, 

upon a eareful econsiderntion of a11 the evidence in the record, 
the onl in question was consigned to the defeniant and 

not sold; that the defondant was to e611 it ot the beet 
prices obtainable and the orefite were to be divided. 

Both parties sgcumed, of course, thet there would be a 
profit and not a loss. After « ooreful consideration of 

all the evidence in the record, we ate forced to the cone 
Glusion that the finding ef the trial judge thet the coal 

in question was #eld and not consigned is argainet the wanie 
fest weight of the evidence, If the conl wee aold for 

cash ae plaintiff contends, its action in accepting from 
Suffel eleven notes for $1,000.00 each rumning over 2 period 
of abovt a year, when the testimony is that plaintiff thought 
Suffel ene not financially reaponsible, while it knew thet 
the defencent was amply able to pay st once, was,to say the 
least, unusual, 


2. As to the trenty oars of soreenings the evidena 
discloses that on or about July 21, 1922, plaintiff sold the 


defeniant twenty cars of screenings 2t $9.00 per ton f.o.% 
mines, The defendant ordered plaintiff to ship the coal te 
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George G. Pope & Go, Thionge, for the defendant's no 
count, Defendant's written order wan dented July 2laet, 
addressed to plaintiff and said: ‘Please ship ae soon as 
possibile * * * ghip at the raje of two to ten care per 
day.” Gn Juby 24th plaintiff wrote defenjont that it 

head entered defendant's order te ship twenty care of 
sereenings to George G. Pope 4 Go. of Chicage “at ence"; 
four ose were shipped during July and on the first of 
Auguet, defendint wired plaintiff to cancel the balance 

of the order, te which plaintiff objected and there wae 6% 
some correspondence between the parties until Gepteaber let 
when plaintiff treated the contract as heaving been rescinded 
by the defendant and plaintiff claims it ie entitled to 
damages wmensured by the difference between the price at 
whigh it sold the conl to defendent, $9.00 per ton, ond 
the warket price of the some kind of ooel on Sentenber let, 
ami that the evidence discloses that this difference wag 
$4800.00. The court found in favor of the defendant as te 
this item and plaintiff has aesigned cross errors. Thé 
evidence disoleses that plaintiff did not ship the coal 
within the time ewlled for by the contract. fhis is shown 
by the evidence im the record, including a letter written 
by plaintiff to the defendant on Auguat 29, 1922, in which 
it im emia: "You are fully informed as to the railroad 
conditions and you knew it hae been almost impossible to 
ship anything and get it through. fhe operater from whom 
we bought this coal claims he hae done the best he oould 
ani under the very wmueunl circumetanoes which have been 
obtaining i an sure he has done pretty well to ship 
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anything at all." Gefendant’s position is that it refused 
to accept the coal because 1% wae not delivered ae soon as 
edled for by the contract and that it wae of inferior quai- 
ity, end there is evidence to sustain defendant's sontention 
on these two points, although we aightveay thet the evidence 
aleo discloses that the price of coal bad suddenly decreaved 
very rapidly. The evidence further shows that one of the 
four onre that were shipped contained foreign substances. 
Gpon & consideration ef ell the evidence in the record 

on this point, we think we would not be warranted in dise 
turbing the finding of the trial judge for we are uneble 

to say thet euch finding ise against the wanifest weight 

of the evidence. Moreover, we are of the opinion that plaine 
tiff did not show what damages it had suffered by reason of 
the alleged breaeh of the defendont in failing te receive 
the conl, because plaintiff's evidence showed, ae testified 
to by Thowpson, one of ite offivers, thet plaintiff had sure 
chaeed the sereenings at the ines at a price of $8.00 per 
ton; that after defendant refused to aecept the sereenings 
it settled with the parties from whoa if hed purchased them, 
but he was unable to say what the settlement coset plaintiff. 
Pinintiff in any event, could recover but the damages it had 
guateined, «nd thie would not be measured, ae plaintiff cone 
tends, by the difference between $9.00 per ton, the price 

it sold to the defendant and the mrket price at the date 

ef the alleged breach, the evidence showing that plaintiff 
had settled with the mimes and there being mo showing that 
settlement was on the bewin of the aarket price. There we 
nO GVidenes tending to show #hat ascunt plaintiff had been 
damaged hy virtue of the alleged breach, and, therefore, 
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the finding in favor of the defendant wae the only one 
that was justified by the evidence, 


The judgment of the Hunicipel Court of Chicago 
4s reversed and the cause remanded, 


REVERSE AND REMANDED. 


THOMSON, F.J. AND TAYLON, J. GONGUR, 
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a * COO cOnwTY. 
DRANKLIN M. MAGILL, 


Appellee. f 
‘ Opinion filed Oct. 28, 1925. 


Sy :s | MRE JUSTICE G*CONHOR delivered the 
opinion of the court. 


Om June 26, 1924, Amy H. Wugili, filed her peti- 
tion in the Superior Court of Gook Gounty, praying thet an 
order be entered inerensing the awount of alinony, payable 
to her for the support of herself and deughter. The dee 

Yendent filed an enewer snd after a hesring the court 
entered an ord»r ingreasing the amount of alimony from 
$225.06 to $175.00 per aonth and inoressing the allowance 
made for the infant daughter of the parties from $50, 00 
te $75.00 per month. Both parties prayed and were allowed 
appeals to this court. Amy H. Magill has perfected her 
appeal, but the defendunt has not. 


The recerd discloses that on August 3, i919, com 
plainant wae awarded » deerse of divorce from the defendant 
and was also awarded the custody of their sinor daughter, 
who was then ten years of age. The deorse provided that 
the defendint pay to the complainant for her alimony $125.00 — 
per month end thet he also pay te cempleinant fer the support 
of theiz minor deughter $50.06 per month payable in monthly 
installments. The evidence discloses that at the time the 
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decree wis entered the defendant wes sarning about $10,000.00 
per year, endpan the bearing before the court in the matter 
now before us, which took place on June 30, 1924, the dee 
fendant testified that he was exployed by tin gill-Weinsheimer 
Company, % corporation, eng. ged in the lithographing and print- 
ing business; that he owned 6170,900.00 worth of stock in the 
company “hich was about one-fifth of the capitals that he alse 
owned $5,000.00 worth of stock of the Kash Wotors Company 

and hed $5,00°.00 of stock in the Shell. Union Company; that 

the Nash Motors (empany poid 7 percent dividend and the Shell 
Wien 6 percent; that he wre exployed by the MagilleVeinsheimer 
Gompany on 2 comaiesion, based on the profits of the “usiness; 
that for the past two years hie incene frou that source wae 
#20,000,00 per year; that his imoome in 1918, when the decree 
was entered, was $10,001)... There wis no evidence as to what 
income he derived from the $170,006.00 of stock which he owned, 
He hea sinee remarréed, but there were no children by the second 
merriag®. The defeniant further teatified that he had taken 
out « $25,000.00 life insurance policy for the benefit of his 
daughter, the premium of which was from $807.00 to $905.00 per 
year; that he teld his daughter, whe wes then about sixteen 
years of age, and who wae finishing high school and desired to 
enter the Ghicage University, that he would pay her expenses 

20 thet she could attend the University. it further appeared 
from the evidence that be had from tine to tise given money 

to his daughter and bought a fur seat fer her, for which he 
paid $300,00; thet he aleo paid §60°.06 expenses for two months?’ 
outing for the daughter ot Camp Byyn, Afon, Wis; that he geve 
her $100.00 on her birthday and at Christmas. 
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Gomplainant testified that she owned the house 
in which she and her daughter lives end yhich her father 
bought for her some years back for (4650.00; that aftere 
wards she bought en adjoining vacant lot fer $1300.00 or 
$1400.00 with money which her father gave her; thet since 
the time the decree of divorcee wes granted her father gave 
her from $5000.00 to $6000.00, bout $1000.00 per yerr; 
that she had ehout three or fo. hundred dellare in the 
bank, about the sane ag she had at the tige of the divorces; 
that she got $1000.00 from her sother's catate; that the 
taxes on her property were $113.00 per year, while in 1918 
they were but $40.00 per year; that it coat her froa $200.60 
to $250.00 about every tee yeare to heve the house decorated; 
that it cost her to mainteain the table about $15.00 per reek; 
that she had no new clothes to aperk of, but a great aany of 
her clothes had becn reemade; thet she did #11 her orn work; 
that her house was a two story building ond contained nine roops 
and, together with her vacant lot, wae worth about $15,000.00; 
that she went to Florida sinee her diverce, parte of three 
seasons, her expenses being paid vy hey father; that her daughter 
had saved from money received from the defendant about $2,000,000 
which she had in the bank. She testified that she could not go 
to the theater for lack of money; that she resigned the meabere 
ship she held in a club, beesuce of insufficient means; that 
she hed only been to & theater once or twice since the divorce; 
that she paid $40.00 tuition for the daughter and §20,.00 for 
ten music lessons. she further testified that the daughter 
was then going to sumer school at irs. Atwater’s; that she 
was not able to support herself on $125.00 per month, keeping 
her houee and daughter in school the way she cought to live; 
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that at the time of the divoree the daughter was young and 
her clothes vere net as expensive as at the time of the heare 
ing, when she was sixteen years of age. 


Counsel for the complainant contends that an allow 
anee of $6000.00 should have been made, $0060.00 for complaine 
ant and $2000.00 for the daughter. In Gilbert v. Gilbert, 305 
Til. 226, the court seid (p.221) *The amount of aliseny to 
be #liowed » wife depends not only upon the queation of the 
misconduct ef the busband, but sleo upon the aatter of their 
property and income, their agea, health, past end present 
habits, social conditions 2nd circumstances and woon the 
further question whether or not there are children dependent 
upon ene or beth of then for support snd the anewmt required 
therefor by esch party. fhe anownt allowed a wife for alle 
mony varies from a sum séfficient to seet the aetual wants 
and necessities of the wife, to # third or wore of the huse 
band's income, Where both have an ijgcome, the aethed of come 
putation of what is a proper alicowance is to add the wife's 
annual income fo her hushand!a considsr what, under all cire 
gumetances, should be allowed her out of the aggregate, then 
from the eum so determined deduct her separate income, and 
the remainder will be her proper allowanee.* In the instant 
ease, the undisputed evidence shows that the defendant's ine 
geome was more then $260,000.00,while complainant hae no ine 
come, except that it might be consideréd that che owned the 
house in which ahe lives, pen « careful consideration ef all 
the evidence in the record, we think it clear thet plaintiff 
cannot live as she showid with her deughter on the allowance 
made by thelearned chancellor, e are also of the opinion that 
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the least plaintiff showld receive for the support of herself 
and daughter is €5,000,.00 per year, $3500.00 for herself and 
$1500.00 for the deughter, peyable in monthly installments. 


the order appealed from is reversed and the satter 
remanded with direotions to enter an order in 2coordance with 
the views herein expressed end thet such allowances be wade 
ae of duly 8, $924, the dete on which the order appealed from 
was entered. 


REVERSED AND RESANDED BITH DIRE GRIONS, 


THOMBOR, P.d. AND TAYLOR, 3, CONCOR, 
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Appellee, 
‘ APPRAL FROM 
ia SUPERIOR COURT, 
BRIDGET guvathes, @t el y/o GOOk GOuNTY, 
On apoesl of | ba — eto, 
Apboiiant, 
. Ve Opinion filed Oct. 28, 1925. 
—, “OS ye dUBPIOE O CORHOR delivered the 


Opinion of the court. 


Plaintiff, by hia next friend, brought evit 
against Gridget Jennings and Heese Jenninga,her daughter, 
to recover damiges claimed to have been sustained by hia 
for personal injuries. The suit was dieeisesed as te 
Hose Jennings, the daughter and after a bearing there 
wag & werdict ond & judgment in plaintiff's faver for 
$3,000.00 and the defendant, Gridget Jennings, xppenle. 


The record disclowes that on the evening of Ame 
23, 1922, fose Jennings wae driving an automobile north in 
Halsted street and, as she wae peasing & north bound street 
oar at the intersection with 45th street, the automobile 
atruck and injured plaintiff, a boy about fourteen years of 
age as he was alighting from the strest oar. The automobile 
belonged to Rose Jennings’ mother, the defendant Sridget 
Jennings, and it was plaintiff's contention thet Rese Jen 
hinge was driving the automobile at the expressed direction 
of the defendant, her mother, at the time in question. 


H, question is raised on this appeal as to the 
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proof of negligence in the operation of the automobile 

or as to the exercise of due care on the part of plaintiff 
and counsel for the defenient in his brief states that only 
that part of the record is abstracted which tends to show the 
omerahip of the autowobile and the purposes for which it was 
being used at the time, snd he contends that the reoord dise 
Gloges that the auotmebile wae net being used et the time 

of the accident *on the business of or by an agent of Bridget 
Jennings and the eole liability reete on Rose Jennings.” 


The record discloses that “ose Jennings lived wibh 
her father, her sncther, the defendant, end her brother at 
Ko. 3716 Parnell avenue, Chicago; thet about s year and a 
half before the socident the sether purchased the automobile 
and obvteined a License authorising its operetion; that Rose 
wes the only sember of the family tho drove the ear; thet 
ahe waa &@ stenographer and employed at the stoek yarda; that 
after she came home frou her work on the evening of the acele 
dent, she tock a Hise Mecarthy, sho me a friend of the family 
and who had been visiting the defencont that day, to her home 
which was looated at GSad and ¥ood streeta; that when they 
arrived at Hiss MeGarthy’s home, Rose telephoned another 
friend of the family, ® Misa Hudson, who lived at S6th street 
and Peoria avenue, and it wae arranged that Mose would drive 
with Mies HeCarthy to Mies Hudson's home and take the latter 
to a dresemaker, whose plece of business wae » Blovk or twe 
north of where Rese lived on Parnell avenue. Accordingly, 
Reee, with Mies MoCarthy in the omr, drove to #iss Hudson's 
home,- then started north in Halsted strest and when they 
reached 45th Street, the accident occurred, 


Wary Foley, the nother of the plaintiff, an‘ bis 
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sister, Mrs, Moran, teetified that shertiy after the 
aocident and while the plaintiff wae in the hospital as a 
reeult of bia injuries, the defendent, Bridget Jennings, 
galled to see how he was getting along; thet at that tise 

the defendant stated that she had bought themechine for her 
fawily*s ute and on the day in question kad sent her daughter 
Rose to get some grooerier and to bring a souple of girls 
back to her home for supper and that Rese waa on her way 
home when the accident ocourred. 


The defendant, Bridget Jennings, did not testify 
for the reagon, as the evidence shers, she waa confined in 
the insane hoepiteal at @ligin for seversi sonths prier te the 
time of the trial, fo conservator or guardian gf litem ine 
tervened in her behalf on the trial and no refercnee ia made 
to thie fact by either party, Seo. 36, Ghep. 1, Gabill's 
Statute. 


- Rose Jennings testified for the defendant thet when 
ghe come home from work on the any of the sesident, she found 
Mise MeQarthy at her some vieiting her mother; that she took 
Mies de Caxthy to her home and had dinner with her and aftere 
wards, sbout a quarter to seven o'clock, left Mies Meerthy's 
home taking her in the automobile; that she then drove over 
to 56th and Peoria streets to Mise Hudgon's home, and was goe 
ing to takethe latter to & dressmaker, who was loonred betrecn 
Z5th and 36th etreets on Farnell avenv®, & short dictence north 
of where the Jenninge Lived. She further testified that she 


was not ceritby her sother to buy groceries or to pick up anye 
body to take to their home thet night to dinser; thet she was 


not on any @rrand for her mother at the time, but that she took 
Mies edarthy becsuse the letter ranted her to drive her home 


wel me sm Soattt etienca' Wh * 
ging Te elgeed ak Rade Oe haw MoieRDON 
(ROAR ae CTY. Rha PR tae MRA te 





An 


and have dinner with her. she further testified that her 
mother knew she was taking “Kise MeQarthy home but was not 
requested by her mother to do se, 2nd that whe hed her 
nother's permission to do #0, 


There is other evidenesin the record as to the 
obtaining of the license and repairs on the machine, but 
we think it is unmecesenry to comment upon it for we are of 
the opinion thet there was evidence tonding to show that 
Rose was driving the car at the recuest ef the mother at 
the time in queetion, in these cirmmetances, of course, 
the mother would be liable for the negligence of her daughter 
in the operation of the automobile. He thing the faete in 
this enae as dicclosed by the evidence would make the defend= 
ant liable fer the negligence of her daughter on the ground 
that the latter wae her agent ‘o eervent 2nd on her buciness 
or errand at the time of the accident, ond think it is une 
necessary to diseues the eoses of Arkin v. Page, SO7 Ili. 436; 
Graham v. Page, 300 Ill, 40; Qhoves v. Flestie, 231 111. aps. 
183; Gates ¥. Bader, 316 111. 325 end other authorities cited 
by counsel. 


The defendont further gomplaing that the court 
erred in sdmitting in evidence an ordinance of the Oity of 
Chicago which prohibits the driving of an automobile past 
& street omr when the latter ie taking on or discharging 
passengers ani t at the sourt erred im instructing the jury 
as to the provisions of the setetute relative to the speed 
of the automobile. These questions were only mterial in 
determining whether the automobile wae operated negligently 
at the time of the seoident ond since counsel for the defentie 
ant aekes no point of this, it wogld be a aetter of super- 
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¢rogation to discuss these contentions, B8ut we might sony, 
however, that we have Looked inte the record and are of 
the opinion that the judgment ought not be disturbed on 
aocount of these contentions. 


The judguent of the Superior Court of Cook dounty 
iaca?fixmed. 


AFFIRMED, 


THOMSON, Pod. AHD TAYLOR, J, GONGUR. 
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Opinion filed Oct. 28% 1925, 


BR, JUOTIGH OF f0RHOR delivered the opinion 
of the court. 


On April 17, 1982, plaintiff brought suit against 
the defendents te recover $750.00, oleimed to be due hia 
for the balance of the mrchase price of on ermine fur 
sont. The defendants were sexyved and on April 28th filed 
their appearence and on order was entered on thet date 
extending the time within e#hich they might file an affidavit 
of merits ten days. On May 8th, they filed an affidavit 
of merits and on July Lith following the affidavit of mere 
its on motion of plaintiff wae stricken and the defendants 
were given leave to file on amended affidavit of merits in 
four days, On Jyly 24th the court entered an order on moo 
tion of the plaintiff, granting him leave to file an amended 


statement of claim within one day and the defendante rere 
ruled to file their affidevit of merite five aduys thereafter, 
On July 25th the plaintiff filed hie amended statement of 
Claim end on August Sth following the defendents were default- 
ed and judgment entered againet then for $767.75. Five days 
later, on August 10th, the court on notion of the defendente 
set aside the default and judgrent and the defendsata were 
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given leave to file an affidavit of aerits within ten days. 
Om August 14th they filed their affidavit of werits. The 
following Mey 4th, 1995, the cause came on for hearing in 
regular course before the court without a jury. The defend- 
ante failed to appear. The court heard the evidenoe and 
found the issues against the defeniente and entered judgment 
in piaintiff's favor for 8767.76. The next that eprears 
from the record was an order entered February 11, 1924, on 
motion of the plaintiffe fhe clerk wae ordered to restore 
the exegution which had been loat. Gy duly 11,1924 an order 
was entered, giving leave te the defendants to file a petie 
tion, seeking to vacate the judgnent entered my 4, 1933, 
and the matter was continued until the 16th of July, 1924. 
The motion then came on for hearing and on action of plaine 
tiff, the court struck the petition from the files. Yrom 
this order the defendants prayed and were sliowed an appezi, 


The petition which wae verified by one of the dee 
fendanta, set up that he purchased an @rmine wrap and bag 
from the plaintiff for $1500.00; thet he paid $756.00 on 
account of the purchase price; that later he offered his check 
for the remmining $750.00, which plaintiff refused and that 
| plaintiff refused to deliver te either of the defendants 
the bag. The petition further set up that "through en error 
on his part, a judgment was entered against beth defendants 
for $750.00"; that the bag was not delivered at any time; 
‘that the attorney for the eeid plaintiff WaRIAE om this day 
and date in open court thet the coat or wray/was delivered 
was worth $960.00. hat your petitioner is informed and 
believes and so etates it to be «2 fact that counsel for ssid 
plaintiff alse sxid in open court to the attorney for this 
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petitioner that said bag mee worth $500.00, That if anid 
cont, however, wae worth $900.00, then said bag was verth 
$600.00," 


. "That the delivery of said bag would have preeeded 
the filing of the suilttherein, “* * Gadd judgaent, however, 
whe entered more then thirty days previous to thie day and 
date.® 


"That it ie inequitable that the said plaintiff keep 
the #aid bag and have m judgnent not only for the balance of 
$150.00 on the coat, but alse for the value of the bag ite 
self,* 


it is further set up in the petition *thet he did 
not know 2 judguent had been entered until sore than thirty 
days after the game; thet he did not know from that time to 
thia day and dave thet the judgment could be vacated, thet 
he ig informed and Delieves * * * thet hie ettorney was of 
the opinion and believed that #aid bag had been delivered 
previous: So the entry of said judgment * * *, That enid 
attorney did not know until your petitioner informed hiw in 
open court thie day and date that the same had not been 
delivered ani thet hia attorney learned said fact at sbout 
16,46 A.M. thie lOth day of July, 1924." The prayer eae 
that the judgment be vacated and set seide “*exeept as to 
the balance due on anid cont teewit the sun of $156.00." 


It io obvious that the court did net err in strike 
ing this petition. it showed no diligence on the part of the 
defendants, but on the contrary, it clearly appenre froa the 
petition that the defendants were negligent, Before a judg= 
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ment in the iunicipel Court may be vacated after the Lapse 
of thirty days, the defendant must show by hie petition that 
he has acted with due diligence, 


We have above set forth the dates ef the various 
procecdings which go to show that the defendente showed 
mo diligenes in the matter. it follows, therefore, that 
the order of the Municipal Court appealed from aust be 
affiraed. ar 

OGROER AFFIRMED. 


THOMSON, Ped. AND TAYLOR, J. GOROUR, 
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me MURIOLPAL COURT 
Nee OF OHIGAGo, 
as BIAGH R OARS, 
Appe 
a Opinion filed Oct. 28, 1925. 
J 


MR. JUSTIG’ O' OQUKOR delivered the opinion of 
the court. 


Plaintit? brought auit agsinst the defendant to 
recover $1695.00 which he had paid to the defendant for an 
automobile and four wire heels. There wes a verdict and 
Judguent in plaintiff's favor for the amount of his eleim 
and the defendmt appeals. 


The reeerd disoloses that plaintiff lived at Pree~ 
eott, Arizona end souctime during the your 1917 had taken 
& correspondence course in connection with automobiles with 
the Birch Motor College of which the defendant was president, 
and received a diplom certifying thet he had completed « 
couree in automobile driving, repairing and selling, and that 
he wos "a duly qualified chauffeur and competent to drive, 
keep im repeir and sell any geeoline driven touring car, 
roadster, taxicab or truck," it further arpesre from the 
@vidence that the defendant woe engaged in the business of 
selling new automobiles which apoarently were manufactured 
for him and which were known ae Birch Motor Gare. Gn March 
19, 1931, defenient sent a circular letter to plaintiff» 
which was addressed “To all Agents", advising them of the 
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automobiles and the prices which the defendant bad for sale. 
There waa some correspondence had between the parties and on 
April 26, 1971, plaintiff wrote « Letter to the defendant in 
whioh he enclosed his cheok for $1095.00, $995.00 being in 
payment of wn automobile end $106.6 for a set of wire wheels, 
The sutemebile at thet time was in a warehouse at Gallas, 
Texae, ‘nm Sey 6th the defendant delivered the automobile 

at Unllas to the reilweay company te be delivered to plain- 
tiff at Prescott. The sutomobile arrived about May 26th 

at Prescott, and on the 28th of wey plaintiff firet sow it 
and he, together with tee other men, exenined it and elaised 
thet it appeared to be an old second hapa ear with « nusber 
of defects, He refused to eceept the sutemebile and advised 
the defendant to thia effect and demanded the return of his 
money, which demcnd was refused. Later the automobile eseme 
to heave been taken by the reilroad company te Gan Francisco 
and there sold for chorges. 


All of the evidenee is in the form of depositions, 
none of the vitnecats sppearing beforenthe court or jury. 
The defendant contends that the verdict and judgment is 
against the manifest weight of the evidmoe and, in this 
connection, it is said that thie court is in ® good position 
to deteruine the weight of the evidenes as the jury or the 
trial judge, sinee none of the witnesses appeared on the 
tricl, Three witnesses teatified on behalf of the plain= 
tiff, who Lived at Preagett 2nd eho examined the car on ¥ay 
26th at the zailroad depot at that point. The testimony 
of these three witnesses it to the effect that the automobile 
was not a new car, but was = second hand ear and appeared to 
have been used considerably; that the radiator had been 
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oracked and soldered ond had been painted over; thet there 
was no nawe plate on the eer to indieste that it wae a 

Bireh ear; that the paint was poor and it appeered that 

the automobile had been exposed to the weather; that the 
Gluteh was not in working order - it seemed loose ond 
rattled; that the fenders were seratehed and were some- 

what bent; that there was @ dent in the gue tank; thet 

mud wee on the inside of the fenders and some of the rods 

of the er were rusted; that there wee o11 and dirt around 
the cotor indieating that it hed been used; that the radiater 
oap was gone; that the holder for the extra tire was broken, 
If the testimony of these witnesses is substantially true, 

it ie clear thet the automobile when it arrived et Prescott 
was not @ new ear end wae in such condition thet no one 
would buy it for a new onr. fut the defendant contends that 
it appears from the evidence thet when the car was delivered te 
the railzosd company at Danliae, it was a new car snd in good 
gondition,and that if anything ocourred to damage the car, 

it wag after it hed been delivered at Dallas to the railroad 
company snd that since plaintiff was te pay the fr@ight charges 
from Dallas to Preseott, the car became plaintiff's property 
upon delivery in Dallas te the reilread conpay. A witnesa 
testified on behalf of the defendant, that he delivered the 
oar at Ielles to the railroad company and his evidence ia toe 
the effect that the automobile was new and in geod condition 
when he delivered it at that point to the reilread company. 
But a reading of his testimony, as it apveare in the resord, 
G@iasteses that this witness did not reenll the condition of 
the automobile and wae apparently testifying froe what he 
observed was upted on the bill of lading. He wae asked these 
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questions on ¢rogg-exauination. “GQ. Bo you know whether 
or not the fenders on the car were damged and the radise 
tor cap wes gone when it wee delivered te the Dollae Trenge 
fer Sompany. A I do not. | Then you know nothing whate 
ever about the oondition of the car at the time it woe dee 
Livered to the Dallas Transfer Oempang. A. I do not.” 

The defemisnt teatified thet he hed shipped the ear in 
question from Chica ge to Daliag seme two or three monthe 
prior to the tine it was sent te Frescott from Dellag and 
af that time if was « new cer and be had ordered i¢ in 
sterage at Saline. 


The evidence on bebelf of the slaintiff further 
tends to show that there wae no evidenee of the automobile 
being in a railroad wreck occurring during the trensportee 
tion from lise to Preseott, 


We heave carefully exemined all the evidence in the 
record und are of the opinion that the finding of the jury in 
favor of plaintiff ie euprerted by the evidence and 1¢ being 
adaitted thet plaintiff bought *® new or ac well ae a eet of 
new wire wheels ond heving paid $1035.00 therefor, and not 
having received @ new oar as the evidence shows ahd the wire 
wheels not having been sent to him, he was entitled te the 
weturn of his money. 


The judgnent of the Mwnicipel Court ef Chicage 


is affirmed. 
AY FIRGRO, 


THOMBOR, Pod. AND TAYLOR, J. GOHOUR. 
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4&8 JAMES GELLAS, 
ae GULLAS GAOS., 
Appellants. 


Opinion filed Oct. 28, 1925. 


WR. JUSTICE O'GOHNOR delivered the opinion 
ef the court. 


Plaintiff? brought auit agninet the defendants 
to recover $1703.80, olnimed te be due it from the dae 
fendanta for a balance due fer oream sold ond delivered 
to the defendante. The defendants filed a setoff claiming 
$1860.00 damages for the fsilwre of plaintiff to deliver 
to defencontese milk as per contract entered into between the 
parties. issues were joined on plaintiff's statement ef 
eluim end the defendants’ seteff end the defendants heving 
admitted the amount of plaintiff's oleaia, they produced 
witnesses tending to support their claim of setoff and at 
the clese of defendanta’ esse, the court pereuptorily in- 
atructed the jury to find the issues for the plaintiff on 
their statement of claim and aguinet the defendants on their 
setoff and to assess plaintiff's damages at $620.58. A 
verdict was returned accordingly, judguent entered on the 
verdict, and defeniants appeal, 


It appears from the evidence thet, on the 30th 
of Janumry, 1928, plaintiff ond the defendente entered inte 
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an agreement, whereby plaintiffs were to sel) to the dee 
fendant « certain quantity of cream at a certain price to 
be delivered during the sonth of February, fifteen cans to 
be delivered gach dayy that plaintiff made delivery under 
this agreement for eleven days of the wonth and thereafter 
refused to amke further delivery. It further epoeare ffom 
the evidence that sbout five minutes after the written wenc- 
randum wae signed by the parties, previding for the delivery 
ef cream for the month of Fabruary, the parties entered into 
@ further agreswent whereby plaintiff wae to deliver to the 
defendants eream during the aonths of March and April on the 
game teras, After thie evidence was introduced by the defend 
ante, the court struck out 211 of it that perteined to the 
wonths of inreh and April, apoarentiy on the ground that it 
tended to vary the terms of the written memorandum signed by 
beth parties, And it further appears that there was an 
allowance made to the defendants for the damages they had 
@hetained by reanon of the failure of plaintiff te furnigh 
eream after the 11th of February for the balenge of that 
month and these damages were deducted from the wzount of 
Plaintiff's claim, leaving the amount of the verdict and 
judguent, The court wae in error in striking out the evi- 
denoe offered by the defendants concerning the milk that was 
to be delivered during March and April. This evidence did not 
tend in any way to vary the terms of the written agreement, 
because the written agreement had reference only to the dee 
livery of cream during the month of February, and the @vie 
dence shows that the agreement between the parties in refere 
ence to the eream to be delivered during Harch and April wee 


a subsequent orsi agreement. 
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Pisintiff contends, se we und: ratand it, that even 
if there was @ subsequent agreement entered into between the 
parties with reference to the delivery of eream during the 
wonths of March and April, it mae barred by virtue of the 
provisione of gee, 4 of chap, 17]-A Gahili's Statute. That 
seotion is entitled, "Statute of frauds” and provides, in part, 
that « contract for the sale of any goode of the value of 
$500.60 or upwards shall not be enforcibdle unless some note 
or memorendum ie signed by the party to be charged or his. 
agent in thet behalf, The Statute of Frauds, if relied upon 
as a defense, must be pleaded. Ho such matter was pleaded 
in plaintiff's « ffidevit of merits to defendant's setoff, 
Hor wag any such defense interposed on the trial, and it is 
Obvicus that thie cannot be urged for the first time in a 
qourt of review, 





There is nothing anid in the case of Farmers 
Go. ¥. Kane, 289 111. 832, cited by counsel for the defendant, 
that holde that the provisions of See. 4, thep. lZleA, only 
aprlies to contracts that cou) d not be performed within one 
year. All the oowrt said in that cage wae that if the cone 
tract involved a esle of chattele of the value ef more than 
$500.00 and sould not be performed within « year, it would 
come within the provisions of Geo. 1 ef the “qatute of Frauds 
a8 well ag Sec, 4 of Ghap, 1#l<A, 


For the ressens stated, the judgment of the Municipal 
Gourt of Chics so is reversed and the couse renended, 
REVERSED 40D SERANDED, 


THOMQON, Pod. AND PAYLOR, J, CONOQUHe 
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MARMON-GHIGAGO COMPANY, 





& GORD.» 

Appellee, 

APPEAL FROM 
Ve GIRGUIZ Gount, 
GOOK GOUNTY, 

ESTATE OF ROSE MASTROFSKY, 
RCRASED, SAMUEL MASTROFSKY, 
KARGUTOR, 

Appr Liant. 


Opinion filed Oct. 68, 1925.5 


MR, JUSTICE O' CONWOR delivered the opinion of 
the court, 


Pisintiff filed ite claim in the Probate Court 
of Sook Gounty agrinet the Fetete of Aoae Knattefaky for 
¢870,20, which sum was cloimed ae a balances due for the 
purchase price of * Yarmon automobile sold to the deceased 
in her life time. After = hearing, the claim wee allowed 
for $265.76. An npopenl waa taken te the Gireult Oourt of 
Gook Gounty where the cane was tried before the court with 
out s jury end there wae 2 finding ond judgment in oleiment's 
faver for $839.70, ‘The claim wee sliowed as of the 6th class 
and it was oriered to be paid in due course of adninintra- 
tion. 


The record discloses thet on April 19, 1971, Howe 
Maatrofsky purchased a second hand Marwon automobile from the 
Claimant for $1800.00. he wode & oxnesh payment ef $100.90 
and turned im « Ford car for which she wae given eredit for 
$600.00, and the balance was represented by her notes secured 
by « chattel naortgage on the Harmon oar. She afterwards sade 
payment on the notes and at the time the claim wes filed 
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there was remaining due $248,706, On the day that Rose Mastrof- 
eky turned in the Ford automobile to the Marmon Company, 

the latter company sold it to one Murray Rios for $575.06, 
who, in turn, sold it to one Donlin, Afterwarde the police 
took it away from Denlin on the ground that the Ford was 
stolen the duy before Rone Westrofaky turned it into the 
Marmon Gompany and the oar was eventuslly turned over to 

an ingursnoe company which apparently had insured the car. 

The evidence further tends te show that on April 11, 1921, 

the dey before Roce testrofeky purchased the Marnon car, the 
Ford which she gave in part payment was stolen from RR. 8. Dennis, 
who reported the fact that it wae stolen to the Chiceage police 
and the following February, the police fomid the ear in the 
possession of onlin. Rice whe purchased the Ford csr from 
the Sgrmon Company, demanded the return of the 575.00, which 
he had paid for the Ford car, and after investigation, the 
Marmon Company refundeathe $575.06. That company then filed 
its claim for §600.06, the amount of credit they gave Rose 
Mastrofeky when they took in the Ford oar. ‘he balance of 

the claim was not disputed, fhe triel judge held that the 
claimant was entitled to have ite claim allowed for $575.00, 
the suount it received for the Ford esr from Rice and which 

it was required to refund. 


1. The executor of the estate contenie that the 
evidence dees not sufficiently prove that the car which the 
police took from Donlin wae the same car that Nose Mastrofeky 
turned in te the Mermon Company in part peynzent of the anto- 
mobile which she purchased in April, 1991. his contention is 
based upon the fact that the evidence shows that when Rese 
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astrofaky turned in the Ford ear, the number of the engine 
was 4566008, while the evidence sows that the number of 
the engine in the car which was stolen from Dennis was 
4566084, We think it clear from an examination of the 
evidence in the record that it wee Bennie’ ear that ms 
turned in to the Mermon people by Rose Mastrofsky., A 
polise officer testified that the figures *84* in the 
mumbexr of the engine were filed off and the figures 

*O8" were placed over them; and other evidence in the 
record clearly shows that the car was specifieslly identie 
fied by other anrks, fhere can be no question but that the 
court rightfully found that the car recovered by the police 
was the one given to the claimant in part paysent of the 
Marmon car, 


2, A further complaint ia made by the executor of 
the estate that the triel judge applied the wrong measure 
of damages, but it is net pointed out in the ergument what 
the cerrect measure of damages is. finee the evidence cleare 
ly showe thet the Ford automobile did not belong to Rose 
Waetrofaky when she turned it in to the Harmon Company and 
that it geve her oredit for $690.90, and sines it was re- 
quired to refund the swount they dold the ear for to Rice, 
vis. $575.00, the value of the oar was, at least, $575.00. 
fhe sale of the oar by the Marm#on people to ice was done 
in the ordinary course of business and there is no conten- 
tion that it was not = bona fide sale. I, these circum 
atanees, the price paid for the Ford is evidence of its 


Value. Qioyes Ve Plestije, 231 Ill. App. 183. 
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The judgment of the Girewlt Court of Cook 
County is affirmed, 


AFP IRE D. 


THOMSON, Ped. AND TAYLOR, J. GONOUR, 








ve BURICIPAL QOURT 
OF GHIGEGO, 


GHICAOO TRUGT COMPARY, 
Appelice, 


Opinion filed Oct. 28, 1925, 
WA, JUSTICES O' CORHOR delivered the opinion of 
the eourt. 


Plmintiff brought an action of replevin sage inet 
the defendant to obtein poseesaion of tee bonds of #500, 60 
each, The bends were taken on the writ by the bailiff of 
the Gunicipal Gourt end delivered to plaintiff, Tre appeare 
ance of the defendent, Ghier go Trust Ssmpany and Kdeard 
faigh and Anna Walsh, were entered by their counsel, whe 
demended a trial by jury. No affidavit of acrits was filed 
wy the defendant or Kaword elsh and Anne Walsh. The enee 
wae tried before 2 judge and & jury and there was a verdict 
that the right to the poeresvion of the property was not 
in the plaintiff and assessing the defendonts damages at one 
cent. dJudgsent wae entered on the verdict ant a writ of 
zetorne hebende ewarded. From this judgnent Caner appeals. 


The record discloses thet plaintiff wae engaged in 
the real est:te business and on the first day of april, 1934, 
Bdward Weleh and Anna "alsh, bie wife, went to plaintiff's 
place of business, concerning the purchase by them of» piece 
of real eetate which they had learned wre for sale by plaine 
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tiff, They talked the matter over with plaintiff and 

he informed them where the property was loosted and 

they went to examine it. An hour or so thereafter, 

they returned to plaintiff's place of business, after 
having seen the property, and it was agreed that if 
plaintiff would accept two bonds of $500.00 each, which 
belonged te lirs. ®eleh and which she had deposited for 
safe keeping with the Ghicege Trust Company, in lieu 

of $1,000.00 earnest money, they would purchase the 
property. Thereupon plaintiff prepared the ordinary 
menorandum agreement for the purchase of the property 

by the falshes and the shle of it by one Kewin. The 
Walshes eigned the contract at thet time ond sometime 
afterwards, the exact tine not appearing, it wae signed 

by Kewin. Apparently the Walshes became dissatisfied and 
refused to carry out the deal, although the recerd has 
little or no evidence on this point. At the time of the 
execution of the contract by the Yalshes, they executed a 
written assignment of the "Safe keeping ceortificste* whic 
re. Walsh held and whieh had been issued to her by the dee 
fendant bank for the two bonds. ouctine after the contract 
wae signed by the ®alshes, apparentiy plaintiff made deuand 
on the Ghicage Trust Company for the two bonds, which they 
refused to deliver, apparentiy for the reason that the 
Welehes had told the bank not to do so, although there is 
little evidence on any of these polata in the record, the 
facts being very meagerly broug&t out on the trial. Plaine 
tiff having been uneble to obtein the teo bonds from the 


bank, brought replevin. 


fhe bank, the Chicago Trust Company, apparently 
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interposed no defense, but there mes a defense made by 

the Walahes and it apvenrs to be their theory, although 
they have filed no brief in this court, sor hea the bank, 
that the contract for the purchase and wale of the proe 
perty was brought about by the fraud of plaintiff. fhe 
alleged fraud being that the property was not worth more 
than $4,000.00, while the contract provided thet the Waleher 
were to pay $7,000,000 for it, The evidence tends to sher 
that plaintiff in endeavoring to induce the Yalehes to mure 
chase the property, told thom that it ene a goed buy; thet 
there were five flate bringing in « tote] rentel ef $160.00 
per month; that the "elehes went to look at the proserty, 
but were unable to obtain aecews to some of the Plate and 
the basement; that when they returned to plaintiff's place 
ef business, he advised them that the flate they bad not 
examined wore as good or better than the onee they had agen. 
There is no evidence that thig- etatement of plaintiff wae 
not true. The *alshes produced a witness who wae in the 
real estate buginegs and who examined the property and 

geve it an hie Dpinien, that the property was not wrth 
moze than (4,600.00 end some teetiaony to the effect that 
the nerth side of the building was out of Line go much * that 
it would be dangereus to touch it.* 


Pour witnesses teetified for the defendants and 
gave their opinion thet the property wes worth ebout 
$7,006.00. fhe representations made by plaintiff to the 
@alshes and prier to the execution of the contract by then 
as toe the value of the property and that it was a good buy, 
was merely trade talk, He did not misrepresent the cross 
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rentals received, nor wae there any sicrepresentation 

as to the building so far as the evidence shores, If 

the side of the building «ae out of plumb as « witness 
testified, so far as the record discloses, thie wes 

a3 @asily observable by the "nlshes a6 any one. At the 
lose of all the evidence plaintiff moved for = directed 
verdict hich the court denied. We think this wags error. 
There was no evidence of any freud on behalf of plisintiff 
and the gourt should have directed « werdiet for plsine 
tiff as requested. 


The judgeent of the Municipal Court of hice ge 
is reversed and jwigvent for plaintiff te entered in thie 
courte 


JUDGBENT REVERSED 48D JUDGRENT BENE. 


THOMSON, Pod. AND TAYLOR, J. CONGUE. 


fon 















mottetrometantats: whe euedy area tee . 

et  ,aeete mmabten wf? ae ans ae gosntiat ae ‘ot a 
skits 2 ee dealo te the gaw gett ied ent te able ome 
amr ole pete Lovee ap ae RAR oe bee RT 

ati pA . Uo TH we delete! iy Qe edd ereonto visewe oe 
fideo sc u vel even Tinmealy comebive oi Sho te emele 

- yetexe wae wie RIE O%  cbelnew futon od Ge: Coke 
ldenieks Ww Dieter ao Award ows Be anh bee on eae arnt ee 
agiaty ooh golive « betwee th ead Bivete exo ede ba 
lcocaureatn ee thee 





ee ey 


east to fe) este am en te sans art ote | ee 
nit ae ewe ed whteant ay aa? tenegirut han hsoxewer eo ee 


ee eS, Gee RORRITAR vem i * | : : a 


a ie 





376 - 29792 





ROWLN A, CASEY, 
Appellee, 


APPEAL FROW 
v. SUPERIOR coun, 
oook COUNTY. 


CITY OF @ilgAco, 
Appellant. 


Opinion filed Oct. 28, 1925. 


MA, JUSTIGR Of OONNOR delivered the opinion of 
the court. 


Pyeintiff brought en action of agtuupsit aginst 
the defendant to recover $3987.73, which he had depoai ted 
in accordance with the provisions of an ordinance passed 
duly 6, 1909 for the vacution and closing of eertain strecte 
and alleya., The ordinance provided thet 1% should tuke efe 
fect from «nd efter ite pugenge, provided that Oasey should 
within sixty days pay to the City of Ghicags $3997.73 towards 
a fund for the payment and satiafaction of any snd all clainae 
fer damages caused by the weestion and closing of the streets 
end alleys, an4 provided further thet Casey should within 
eixty days after the pasenge of the ordinance file a certified 
copy of it im the Recorder's offices of Cock County. “Gugey 
complied with the ordinance and no claim having been filed 
ageinet the city om secount of the vacation or closing of 
the streets and aileys within five years, he demanded the 
return of the woney,which demend wae refused, The dafende 
ant filed a nusber of pleas to the declaration, among them 
being @ plea of the Statute of Lisitations of five years. 
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Replication was filed te this plea, demurrere to certein 
other pleas which it is wnneonamary to state and after 
igsues were joined, the cause wes submitted to the court 
without a jury end there wac « finding and juderent in 
plaintiff's fayor for the sasount of Sie claim.  Afterewrds 
and within the teym, the judgment wae vacated on motion of 
plaintiff? and be asked that interest be sllowed on the amount 
he had deposited end included im the judgment frew the date 
he had andé & demand woon the city for ite return, viz. 
Deveaber 12, 1913, which was aore than five years after he 
Bad made the deposit, te the dete of the trial, Thie waa 
allewed and judgnent waa entered for $4855.88, which included 
interest in the sum of $967.85, 


Plaintiff having depesited the money in socordance 
with the previeions of the ordinances: and neo claim for dawages 
having been filled agnimet the sity on account of the wacation 
of the streets and alleys mentioned in the ordinance within 
five yeare and plaintiff having wade a demand for the return 
of his money, and the demand having been refused and having 
atarted suit lees than five yeare «after the demand, he wes entitl 
ed to recover the awount of bie deposit. 
San ¥- 
at _Giisa®, 294 111, 196; Teich v. Gisy of dbionge, 298 111. 
498; Rand, No yof Ghicsge, 216 T1l. Apr. SiG; 
Hamilton v. Gity of Shicege, No. 2979). Appellate Oourt, Firet 
District (mot yet reported); And he was also entitled to ree 
eover interest from the date of his demend. Gonway ¥. City of 


ghicseo, 257 Til, 128; Hemilton ¥. Gity ef Micago, supra. 
Ghe judgeent of the Superior Court of Cook County is affirmed. 


THOMSON, P.J. AND PAYLOR, J. GONGUR, AFP IRMEDe 
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OTTO KR. BARNETT AND PEAGIVAL TRUNAR 
doing businesa aa BANNETT & TRUMAN, , 


tpertoare; 2 OO L.A. 658 
APPEAL FROM 
MUHIGIFAL GOURT 
CHARLES Me BARTHOLOMBE, OF CHICAGO, 
Appeliee. 


Ve 


Opinion filed Oct. 28, 1925, 


BA, JUSTICE G'OORNOR delivered the opinion of 
the court. 


Piaintiffe, who ere practicing lavyerea in Chicago, 
brought sult ageinat the Velvatone Talking Yachine Go., ® 
corperetion end Charles A, ®artholomee to reeover for Legal 
services rendered and moneys advanced, During the sourse 
of the trial, which we before the sourt rithout = jury, 
plaintiffs diemioeed ase to the Velwatene folking uechine Co. 
and, at the close of plaintiff's qase, the court found the 
isouee for the defeniant, mrtholomec. 


The tee defendants Tiled on affidavit of merits, 
wade by farthehomee in veholf of himself and as agent on 
behalf of the Talking Machine Go., in which it was set up \ 
that plaintiffs services ond disbursements wcre readered 
om behalf of the felking Machine Go. only; thet the charges 
uade were excessive and unreasonible and more than wae the-cuse 
tomry charge for sinilar services by lawyers in Ghicago, «nd 
the defendants further set up ac a defense, the fire years 
Statute of Limitutions. The evidence tends to shor that the 
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Velvatens Talking Machine Gompany wane 2 corporation of which 
the defendont, Mertholomee, was preaident, and thet Borthelomser 
eonsulted plaintiffs, who were patent attorneys in Ghicego, 

to sscoertain whether the Telking Mechine Company might do 
eertain acts without being liabie for infringesent of patente, 
end further conmulted with plaintiffs in reference te obtains 
ing eertain letters patent; that pleintiffe began rendering 
legal services by having the records in the patent office 

at “ashington investignted «nd conferring froa time to tine 
with Martholomes. fhe first services which age involved in 
the instant onge were rendered about dume 6, 1916 and the 

last Geptesber 15, 1917, and the inetent oace ens begun October 
10, 1923, 


Tt io the defendant's contention thet, in view of 
the evidence, the contract, if any, thnt wee entered inte 
between plaintiffs and the defendont was am orn] contract 
ond barred by the Statute in five yeare, while 1% fe pleintiffe' 
position thet the contract involved me a written contract and, 
therefore, not subject to the five yeare Statute of Linitetions. 


fhe plaintiff, frumn, testified that, in the spring 
of 1916, the defendant, Bortholomee came to plaintiffs! office 
with 2 wen nemed Armstrong and stated that he was organising 
and finanging a corporation to be known as the Yelyatone falk- 
ing Machine o.; that the defendont wanted plaintiffs te pree 
pere an application for letters patent of « certain invention; 
that the witness told Bartholomee thet it would be advisabie 
te have a thorough search mde in the patent office at *ashing- 
tom to determine the patentability of the alleged inventions 
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ef Ayustrong and whether there were any outstanding patents; 
that there were a number of conferences with #artholome, 
perticuleriy in reference te the queetion of infringoment; 

that about the 6th of July, 1916, Bartholomer came agrin to 
plaintiffs’ offices and atated he would Like to know definitee 
ly what his liability would be in oase be placed an order for 
® musber of phonograph ossen, to which the witreas replied he 
would not sdvie® without « therough search wes meade in the 
patent office, end possibly in foreign fields; that, thervunen, 
Bertholomee told the witness te go shead and seks the geerghy 
that afterwerde on cr about duly 28th, Sartholeues agein aalied 
at pleintiffa’ offices in reference to the aatter and ke vas 
then told by the witneas thet unless Bertholomee asaumed pero 
sonal reaponsibility fer plaintiffea' services ond diabures 
ments, plaintiffs would not be willing to go en with the search 
ag they did not know the finencial standing of the Talking 
Mnghine Company ond, in reply, Bartholomee told plaintiffs 

to go shead with the work. The next dey, duly 29th, the rite 
nese wrote Baxtholowce a letter which is: in evidenss in which 
plaintiffestated “Ag explained to you yesterday, if a patent 
search in to be made on the talking machine proposition: 

it will bave to be «a thewaugh end complete one te be of any 
value, The Velwatone falking “uchine Company ie o new oon~ 


cerm and ite fineneial responsibility is unknewn to use *111 
you be willing to assume personal reaponsibility fer payment 
ef our bi11 for services and expenses ageinet the company in 
regard to the search which we heve under way? fe shall do 


everything possible tc euke this search ae expeditiously as 
pesrible but, fer reasons explained te you yesterday, it is 
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going to davojve at beat a considerable amount of inwestie © 
gation." The letter then stated that there would be cone 
siderable expense, including the servioes of thair faehing- 
ton correspondent and ssked for £750.00 on account of the work 
tlready dons and to be dane, and advised Sartholomee that they 
hed written their Seehington correspondent to push the investie 
gntion with #11 poasible haste. Thie wae aligned by plaintiffs, 
Advent Auguet Grd following, plnsintiffs rencived through the 
mii the following letter: "Barnett & frumma, Suite 151¢=23 
Konmdnock Block, Ghieoge, i11,, Attention wr, Truman: Hy dear 
iy. Truman; Ansrering yours of the 94h ult., I beg to say 
that the writer will aseume the reaponeibility you mentioned in 
your letter, I will oal2 upon you in the next few days in ree 
gard to the advances which you xlso wrote about, By not Let 
this etaud in the way, but Let thie search go on with the Leset 
possible delay ao that we might know vhere we ere at. 


*thanking you to give thie matter your attention, 


Yours truly, 
VELVATONE TALKING MAGHIRE GO. 
Hig 


After plaintiffs hed introduced the letter just quoted, end 
when they were attempting to prove that the initials under 

the name Velvatone Talking tachine GO. "CHD" were in the 
handwriting of Bertholomee, counes2 for the defendant suggedt- 
ed that Wr. Bartholomee would be soon in court and thet aatter 
gould then be proved by him, end this wae aequiesced in by 

the plaintiffs. Thereupon the vitneas Truman eontinued and 
testified that after receiving the letter of August Srd, plaine 
tiffs preceeded with the investigation «nd mode a preliminary 
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typewritten report and gave a copy of it to Barthclonee at 

® conference held 2% plaintiffs’ office. He further testi- 
fied that after reesiving the letter of Auguat Br4, he ine 
atructed his Washington correspondent to continue with the 
work, *hich was done; thet the correspondent sent two or 
three hundved cupies of patente from the patent office at 
Washington, rhich the witness exenined in commection with 

the work he was doing for defendant; that the ritnese on 
snether oecasion told Sarthojomee he gould not go further 
without having acme moneyj; that Rartholomes promised to 

wend him some on account, but nothing wen received; that 

in qonnection rith the work, plaintiffs filed an aprlicee 
thon for regiatration of the trademark, “Yelvatone” in the 
patent office at *aehington and that objectione were filed 
te the application 2nd, in this connection, the witness had 
eeveral conferences with Sartholomee; that en July 73, 1917, 
pisintiffs wrote a Lotter to Sarthclosmes, which was pro} 
@uced by the latter on the trial, In this letter plaintiffs 
ealied Bertholomee'a attention te the fact thet he had no 
feply to the letter of May 9th regerding balance cue of $97485 
from the Talking Me.chine Compeny and continuing the letter 
stated *t beg to ofl your attention to the fact that on duly 
29, 1916, we wrote you noting thet the Velveatone Gomapany wae & 
new concern whose financial responsibility was unknern to us, 
end asking whether you would perconally aeeume responsi bility 
for our services and expenses then teing inourred,” 


"Unde? date of Auguet 3, 1916, you wrote stating 
that you would be responsible and urging us te proceed proaptiy 
with the astter,* 
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"in view of thie eleer personal responsibility 
Ou Pour part, we aust ask a prompt settlement of the ac count.* 
To this letter Bartholomee replied by writing « letter to 
plaintiffs, dated July 26, 1917, in whiah he said: “Answere 
ing youre of the 83rd inet. beg to way, at the tine that ve 
ineorporated the Velvatone Talking Machine Go., we fully 
expected the game weoid be a succeas,* 


“My. Armetrong, one of wy seeociates, and Mr. Maloney 
who had charge ef the ateck a@liing, failed utterly: in doing 
anything te promote the intereste of the coapany.® 


"The writer was go gure of success on the part of 
these teo sen that he put bie *all’ into if and paid every 
bill ag long ae there me money to pay vith. Ip fact the 
matter of the Velvatene Talking Machine Go, bre cont me evory 
cent thet i possessed and I ag practionlily peanilesa. *¢ 
fully realise that if the Velvetone Yalking Hechine Go, ever 
becomes # succtaa, there will be plenty of money in it, but 
it takes soney to aceowplich this. 


"Being oa the writer bas everything tied up in the 
Velvatone Tsiking Wachine Ce. 1 do not gee whet I oan éo to 
pay ony bilic. I am even in debt on ay orn personal houre~ 
hold expenses.* 


Reat assured that as soon Ss we can see deylight 
ahead for the Velvatone Talking Machine Go. your scceunt 


will be taken gare of,* 
Yours very truly, 


Q. H. Bartholowec,?* 
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The witness further testified at the servers) conferences he 
had with Martholomee, he asked for money on secount and on 
each ocasaion Bnrtholomes promised to pay very shortly. I+ 
was admitted on the trial thet the items of disburesexnents 
for which quit waa brought were ocorreot ond that the charges 
made for services were reeounable, The ritnees mas thea: ine 
terrogsted ac to whether the initiols "He" signed to the 
letter of Auguet Grd above quoted, mea in the hendwriting 

of Rartholonee, when coumee] for the defendant advised 
Bartholome wae then in court and sou'd anawer thet ques 
tion and the court suggested that Barthclome be called under 
section 33 of the Mymicinpal Court act, which eae done. 
Bartholomes thereupon tock the atend and testified that the 
initials were not imbie handwriting; thet he dictated the 
letter of Auguet 3rd, but did not place bis sigasture thereon, 
nor did he authorise any one to mill it. The eourt then asked 
Bartholomee this queation: *%. what me the purpose of your 
@ictating the letter? A. Well, the surpose wan that the 
matter of selling stock for the company by the attorney, Kr. 
Huff, at that time, he told us that be would hove money for 
we Ficht along, he told we to go shend and buy whatever I 
wanted to buy and he would have plenty ef money for us, and 
the consequence was I never sold any stuff. I paid out 
everything I had and lest everything i hed, and that was the 
end of it. ** * Gur attorney ot thet tine sucgested ve 

geo shead with the factory ani everything else and as econ 

ae they sold the stock, 1 would be reimbursed for everything 
I paid in ond the bille taken onre of, and that is the reason 
I paid part of Barnett and Truman's stuff that I put into the 
Belvatene Compeny.* 
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Fysintiff then intreduced an affidavit of merits 
signed and aworn to by Hartholomes ani filed in a avit by 
plaintiffs apyainet the two defendants on the some cauee of 
eetion,end which was dismissed for want of prosegution, in 
which Bartholomee swore (inter alia) “that the liability of 
these defendants te the plaintiffs, if say, ia for gash dis- 
bureements advanced by the olaintif‘s, for and in behalf of 
the Gefendants herein and for waliquidsted daazges for the breech 
of the ixplied prowise ef the defendants herein, to pey plaine 
tiffs herein, the reoponeble valwe of the services rendered 
by the plaintiffs for thece defendants." Rartholomee further 
testified denying souwe ef the settera testified te by Truman 
to the effect that, unlens Bartholomee agreed to be personally 
responsible for the services ond disbureenents, plaintiffs 
would step vork. 

The court after argument of counsel, stated that if 
the letter of August 3rd hid been cigned by the defendant, 
Bartholomee, there would be o different situation, but sines 
Bartholomese testified that he did net place his initials te 
that Letter, plaintiffs eould not recover. fe think the finde 
ing ef the court to the effect that lartholomes did not place 
hia initiele on the letter of August rd ie clesriy agoinst 
the manifest weight of the evidence, *@ think this «ppeare 
in paxt by the testiaony of Bartholomee himself, wherein he ade 
mitted in explaining to the court the reneon he dictated that 
letter, Am examination of his testimony in this reepect shows 
that the enly reeson be did not poy the will was that he did 
not re@eive the money from the sale of the stock and it tends 
to show that he aid personally agree to be responsible as the 
witness frusen testified, This further appears from Bartholomes’s 
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Letter of July 26th, 1917, which was written in reply to 
Plaintiff's letter to him of July 20, 1017. yointiffe! 

in that letter specifically referred to their letter of 

suly 29, 1916 and to the fact that Gartholowee had pore 
sonally agreed to be rewponsible to plaintiffs for the 
services which they rendered and were to be rendered and 

the disburseninte onde, and particularly calling attention 
to the letter of August Grd. Bartholomee dows not deny 

thie in bis letter of August 26th, but it ie clear thet he 
aid aeauee personal reeponalbility by his letter of Auguet 
Srd aud that the letter of Aucust rd wae properly admitted 
by the court. Piaintiffe,by their letter of July ®8, 1926, 
meade 2 proposition to the defendsnt Mertholomee that they 
would proceed with the work only on comfition that their 
eerticea and disbursenente wou d be paid personally by 
Baxtholowee and his letter of Auguat Grd to them accepted 
thie propesition. The contract thus wade wae in rriting and 
the five years Statute of Limitations dees not apply. ores 
over, we are of the opinion that even if the defendant hed net 
written the letter of Augnat Ord, yet he would be clearly 
liable, because plaintiffa in their letter of July 20th in 
effect atated that thay would render servicers and make cere 
tuin disbursements only upen conditions that the same were 
paid by the defendent artholomee, Thereafter, Sartholonee 
was advised from time to tine that plaintiffs were procrede 
ing with the work, he, therefore, nocepted ty bis ects the 
provosition made in the letter of July 29th and this constituted 
& gontract in writing. Ames v. Holz, 190 111. 5671 Memory v. 


Biepert, 191 111. 623; ighnson vr. Qodge, 17 111, 433; ghort 
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v. Kieffor, 142 11\. 288; Vogel v. Pekog, 157 Til. 339; 
Sellexe.y. Greer, 172 Li. 549. 


The defendant contenda that the statement of clain 
wae against the two defendants and thet during the trial uven 
motion of the plaintiffs, suit wes diesissed ae te the defende 
ant, Velvatone Talking Machine Co, and, therefore, no judguent 
gould be rendered under the stateuent of claim agrinet the 
defendant Bartholomee. This contention waa in no way pointed 
out om the trial. Moreover, this wes « oase of the fourth 
Giase, vhere the ange is whet the evidence mkes it. Edgerton 
Ve Golinds & Po Hye, 240 312, BLL. Hor is there any merit in 
the contention that even if the agreement be construed to be 
in writing, it wae within wee, 1 of the Statute of Fraude, 
because it wae not signed by the party to be charged. The 
eontract in question wag not required to be in writing. 
Bartholomee did net by it agree to pay the debt of the Velvatone 
Talking Machine Ge., tut he agreed personally to pay plaintiffs 
for their services ond disbursenente as an obligation of bis own. 


The judgeent ef the Municipal Court of Ohicage is 
reversed and the cause rewanded. 


REVERSED AND REHANDE De 


THOMSON, Ped. AND TATLON, J, GONGUR, 
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PEOPLE OF THE STATE OF ILLINOIS, ed 
@x rel GAHRIE JABAVIOE, ; 9 2 9 A A. G6 9) 2 
Appelles, 
4°rRAL FROM 
ve MUNICIPAL QOURT 
OF CHICAGO, 


JOHN ADOWAITIS, 


Opinion filed Oct. 28, 1925, 


WR. JUBTICR O'UONNOR delivered the opinion 
of the court. 


Cerrie Jasavick, an unearried woman, on the 
30th of April, 1924, filed = complaint under the Bastardy 
Act in the “micipal Gourt of Chieage, alleging thet on 
the 15th day of April, 1924, she was delivered of a enle 
child and that the defendent, John Adomaitis, wae the 
father of the child. fhe case rent to trie] on the 20th 
of May, 1924, when the defendant signed & jury waiver, 
entered a plea of not guilty, end the onuse war tried be-~ 
fore the court without a jury, and after hearing the evie 
dence the court found the facta se alleged in the complaint, 
and the defendent waa adjudged to pay €1100.00 for the 
support, maintenance and education of the child according 
to the provisions of the statute. 


The record discloses that at the tise of the 
alleged illicit relation between the relatrix and the de- 
fendant, July 4, 1923, she wae about 39 years of age ond 
the defendant 18 years. Since there must be « re-trial of 
the case, we vill refrain from discussing the evidence in 
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detail and will only refer to ao much ef it as we deen 
necessary in giving the reasons for the conclusion re 
have reached, 


The relatrix testified that there ean but one 
act of sexual intercourse between herself and the defend- 
ant and this took place about @ight o'clock on July 4, 1933, 
She was corroborated by her sother. fhe child was bern on 
the 15th of April, 1994. On the triel the defendant effer~ 
ed evidenes tending te shew that the relatvix had beon 
intimate with ofher sen prior to duly 4, 1923, ond during 
the period of gestation, some of which evidence wag erron- 
eously excluded, in the ons¢ of Pike v. Feovle, 34 111i. App. 
11%, another division of thie court said: "*Mediesl writers 
of the higheat celebrity ond authority agree, and the fact 
ie well eatabliahed, that pregnancy is a condition which my 
exeeed the noginnl limit fer ite duration; but the actusl 
limit to this exeess, cameot, in the present etate of phy- 
siologioal seience be accurately known, Approximately, its 
duration aay be stated from 260 te 368 deys after coiticn 
and the average oF usutl period as 276 days, hap, 3, tharton 
and Btillie, Vol. 3, p. 1, Wed. duria., 3rd edition, tables 
and sutherities there cited." in Vol. 3 of Hordes and Phrases, 
it is suid, *The ‘period of gestation’ azy be safely etated 
ae a general proposition at from 259 to 265 days. ‘Allowing 
the greatest latitude of inquiry, I think it should be con- 
fined te a period of time beteeen the lowest period of tise 
above stated and that of 3500 days before the birth of the 
ohild.* 


There is no evidence in the record as to the period 
ef gestation, but we will take judicial notice that the period 
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is approximtely ae appesre from the foregoing autheri ties, 

it ie apparent from on exemination of the reoord that the 
oourt unduly heupered the defeniint by excluding evidence 
whieh he offered. Am inatenes of thia chearneter way be 
pointed out when 6 witness for the defendant testified that 
she hed seen men climbing through the relatrix’ window sonee~ 
tine in the month of Mey and continuing after that time on « 
"That was someting im Hay and after that time ountinued a11 

the time,* This on action of the States Attorney was stricken 
and wae clearly erroneous, beesuse it had tendeasy to shew that 
the relatrix wee having illicit relation with other wen almost 
iauediately prior to duly 4, 1995, “© think, however, we ought 
to gay that the facte were net well Breught ous by counsel 

for either vide, %% & reetrial of the ease all of the perting 
ent feote should be mde te appear from the evidenos, 


The judgment of the Hunieipal Court of Chicsge 
is reversed and the cause reaanded. 


REVERSED Ali) REWARDED, 


THOMMOR, P.d. ANY TAYLOR, J. vOHUUN, 
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PROPLE OF THR STATK OF ILLINOIS 


ex rel JOBKPRINE TONIEE, 939 Tel: 653 


Appellee, 
APPRAL FROM 
We MURICIPAL oOveT 
OF GHIcAdC, 
KENNETH BALL, 
Appel lent. 


Opinion filed Oct, 28, 1925, 


WA. JUSTICE O'CONNOR delivered the opinion of 
the court, 


Josephine fonine filed a complaint im the suntiole 
pal Gourt of Ghiengo and afterwarde filed an amended com 
Plaint wherein she set up that on the 6ta of May, 1974, she 
was delivered of a male child, which child by law would be 
deemed a basterd; that et the time she wae se delivered 
she was an unmarried wouun, ond that the defendent, Kenneth 
Ball, wae the father ef the shild. The defendent was 
arrested on a warrant and he entered inte a recognizance 
in the aun of $2,000,006 for hie appearance, The onse come 
on for trial on July 7, 1924, when the defendsnt in writing 
waived a jury and the matter was submitted to the court, 
After # hearing the court found that Josephine Tonine on the 
6th day of May, 1824, was delivered of » child, born alive 
and that the defendant was ite father, and he was condemned 
to pay $1100.00 fer the suppert, maintenance ond education — 
of the child in accordance with the provisions of the statute. 
From the judgment he proseeutes this appeal, 


The only point made by the defendant in this court 
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ie thet the common law record fnils to show the entry of 
& plea and, therefore, hia aotion in arrest of judgaent 
should have been sustained, In suppert of this counsel 
elites the exnses of Yundt v. People, 65 I11. 372; Peovle v. 
Egelh, 155 111. App, 398, These tre case were orizinal 
enees and are not im point, ginee it haw been repentediy 
held thet a preceeding under the Sastardy Act is » e¢ivil 
and not a criminal progeeding. The other oase which is 
cited on behalf of the defenient is Peoole v. Boodeide, 
72 t11. 406. Timt was a proceeding under the tastardy 
Act ond the eourt there held that the record disclosed 
thet the defendent hed entered « plea of not guilty to 
the complaint which hed been filed ageinet hia and said 
“while the ieoue thus sade wo is not ae formal as it 
might be, we regard it se sufficient. 


In the instant case the record @iscloses that 
at the beginning of the trial before the Wimicipsl Court 
of Chicago, the defendant wae represented by counsel, 
and the court before any evidence wes introduced, in- 
quired of the defendent what his plea wie and in response 
to thet inguigzy counee] for the defenient enid the plea 
of the defentent was "not guilty®. Ye think thia was 
sufficient. The record further diebloses that the de- 
fendant through hie counsel tock part in the trial by 
exemining and erossexamining witm scea; that witnesses 
were called by the defendont and he testified in bis 
own behalf, and although no point is made thet the finde 
ing of the learned trial judge was net in accordance with 
the evidence, we think we ought to say, we have read the 
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evidence ond are clearly of the opinion that the finding 
of the court was fully warranted by the evidenoe. fhe 
teohniesn] rule, apeliesble in eriminal oases that requires 
the record to show mw ples on behalf of the defenient, 
xithough he takes part and eonteste the autter on ites 
merite, ia not applicable to a proceeding under the 
Bastardy Act. 


The judgeent of the Yunicipal Gourt of Chidcege 
is sffirmed, 


AFP TAME D. 


THOMSON, P.J. SHH TAYLOR, J. GoncUR, 
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Appellee, 
APPEAL FROM 
ve GiROUIT couRT, 
GOO GOUNTY. 
LEVITAR LOMBER OO, 
® GOTPas 


Appellant. ) 


Opinion filed Oct. 28, 1925. 


MR. JUSTICE O'CONNOR delivered the opinion of 
the court. 


Plaintiff? brought an action of agsunpal t againet 
the defendant to recover the value of certain real eatate 
bonds of the par value of $1660.00 and also $469.10 in 
money, which she eleimed she had delivered to the defendent 
and that it had neglected and refused to return. During 
the trial of the ease defendent tend» red to plaintiff bonds 
ef the par value of $700.60, which vere accepted by her. 
She then contended that the defendant still reteined bonds 
of the par value of $300.00 and the $469.10 in woney and 
the jury returned & verdict in her favor for the amount 
she then claimed $769.10, upon which the court entered a 
judgnent and the defendant prosecutes this appeal. 


Plaintiff gave testimony to the effect that in 
October, 1971, she hed an advertisement in s newspaper for 
& carpenter to build her a house; thet in response to the 
advertisement, one Pascow, onlied at her home; that at that 
time one &. Ll. Meyers was aleo at her home; that she told 
Passow that she would not employ him to build the house; 
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that she talked to Meyers about the house and of the faot 
that she owned certain res} estate bonds and Passow overe 
heard thé conversation; that shortly thereafter Passow 
called om her again and advised her that the defendant 
lumber company might buy her bonds from her; that aftere 
wards she went with Passow to the lumber company's office 
with some of the bonds and that the representative of the 
luaber company stated they might buy them from her; that 
later she agein called with some of the bonds and exhibited 
#1700.00 par value of them to H. A. Preskill, Vice Presie 
dent of the Lumber Company; that Preskill took the bonds 
and the $469.10; that ehe told him that she did not want 

to buy any lumber; thet he then returned one bond ef the 
value of $100.00 and gave $600 worth of the bonde to Passow 


| 
{ 


and kept bonds of the par walue of $900,600 over her objec 
tion and protest; that he told her he would give her a 
receipt for the bonds, and she came the next day\ to get 
them together with her money; that he thereupon dave her 
what she called a receipt and the next day again dalled for 
her bonds and money, but Preskill refused to give dnen to 
her, and afterwards she cslled a number of times ond made 
demand on him for the bonds and money, but each time the 
demand was »m6t with a refusal. he further testified that 
Passow returned to her, bonde of the par value of #600.00 
so that defendant, according to her testimony, had received 
bonds of the par value of $1,000.00 and the $469.10 which 
it redeived and refused to deliver up to her. And, &s above 
stated during the trial, the defendant delivered up $700.00 
of the bonds which it claimed was all of the bonds received 


from her, 
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Preskill testified that plaintiff came to the 
office with Passew end it wae stated that she wantedto 
buy lumber with which to build a house; that Passow gave 
an itemized list of the lumber required and that plsaine 
tiff informed him that she hed real estate bonds which 
ghe desired to turn in in part payment for the luaber; 
that he inquired of a bonker ae to the selling price of 
the bonde and informed plaintiff of this fact; that he 
then agreed to take the bonds for the amount they were 
selling in port payment of the lumber; that the price of 
the lumber woe $2148.23; that plaintif? objewted to the 
fact that ehe wae not getting the fawe value of the bonds 
and, thereupon, he allowed her e discount of $26.33, leave 
ing $1120.00 net sxount ehich plaintiff wae to pay fer 
the lumber; that, in payment of this, plaintiff delivered 
to him five bonds for $100.00 each on the State-Lake 
Building, two bende of #100,.06 each on the Merrison Hotel, 
tegether with $469.10, which,taken at the price the bonds 
were selling for, saounted to $1120.00; that, upon receip® 
of the bonds and the money from plaintiff, he receipted the 
lumber bill snd delivered it to her; that plaintiff advised 
him to deliver the lumber as directed by Paseow; that Passow 
geve directions for the delivery of a load of lumber which 
the defendant delivered, being about»#130.00 worth; thet 
delivery was made 2 few days after Hovember 15, 1971, the 
day on which pleintiff purchased end said for the lumber; 
that a day or tro after the delivery of this load, plaine 
tiff onme to the defendant's place of business 2nd told him 
not to deliver any sore lumber; that she wee net going to 
take the balance of the order and demanded the return of 
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her bonds end money; that be told her thet if she would 

pay for the amount of the lumber already delivered and 

the profit defendont was to auke on the order being ubout 
15 percent of the balance of the order, he vould return her 
bonds and money, les#e thet amount, wut that she refused this 


propesition. 


The receipt which plaintiff testified wae given 
to her on November 15th, which she enys wae the recoipt for 
the bonds end money waa produced on the trial by plaintiff, 
Although she wae 78 years old, the testimony indicates that 
she underateod what she was testifying about. Thies reeeint 
consists of three pages, on the printed bill head of the 
defendant lumber company, Fach page contains several items 
of lumber, giving the number of pieces, sizes, lengths and 
other details of description and, at the bottom of the third 
page, woceare the selling price of the lumber, After allowe 
ing the discount as above stated of $278,22,a2 sgzinest this, 
there ia eredited - 


$500 Bond StateeLake @ > 38 $68.90 
200 «= tierrison $7.00 174.00 


120.00. 


Plaintiff testified that she eould write and had 
read. this receipt and had retained it 211 the time from its 
date until the trial, and it is perfectly obvious, even from 
her own testimony that she was purchasing lumber from the 
defendent and not delivering bonds and money to it. She 
testified that she advertised for a carventer to build her 
house; that Passew ceme to seeher in response to the advertise- 
ment and talked about Duilding the house; that she aftere 
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ward went with Passew to the Lumber Company. An inspection 
of the receipt which she aeys she obtained from the defende 
ant olearly shows that the defendant's version of the matter 
as to the gale and purchase of lumber is proven by the overe 
whelming weight of the evidence and the verdict of the jury 
to the contrary is against the aenifest weight of the evie 
dence and must be get aside by this court. Ve muet not be 
understeod as intienting thet defendant has returned to 
plaintiff 211 of the bends which he reasived. fe do not 
pass upon that question at all, 


the verdict being s¢einst the manifest weight of (« 
the evidence, the judgnent ie reversed and the cause rewanded. 


REVERSED AND REY ANUED. 


THOMSON, P.J. AWD TAYLOR, J, GORBUR, 
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Appellee, 4 3 2 x As a 
APPEAL FROR 
Ve MURIGIPAL COURT 


OF GHIGAGO, 
ELTA LEVY, 


Appe] Lent. 


Opinion: filed Ogt. 28, 19236 


MR. JUSTICE O'CONNOR delivered the ovinion ef 
the dourt. 


Plaintiff brought sult afminet the defendant 
to recover $507.75. To its statement of cleim the defende 
ant filed an affidavit of merits which,on eotion of plain- 
tiff, wna stricken. The defendant wos, thereupon, defrulted 
and judgment entered on plointiff's atetesent of claim for 
$507.75 and this appenl followed, 


Piaintiff in ite statesent of claim alleged that 
ite claim wae for soney due and owing it for the purchase 
price of goede sold and delivered by the Lemer Shirt dom 
pany to the defendant at the letter's request. It further 
set up thet Plaintiff was the “bogs fide assignee of the 
above account for value*, ami that the aseignaent wee made 
by the Lerner Shirt Company to the plaintiff on Octeber ia, 
1923. ft wxs further slieged that claintiff on Setober 14, 
192%, notified the defendant thet it wae the bong fide 
asaignes for value of the account; that defendant acknowl- 
edged receipt of the notice and agreed to pay plaintiff 





«ee 


direct; that such neknowledgrent wae in writing end signed 
by the defencent, Piaintiff further alleged that eltbeugh 
4t had eften recuected puyment the defendont had refused 
and neglected it. Attached toe the atatenent of olsia was 
a printed affidavit of claim in which an agent of clain= 
tiff's awore that he had knowledge of the fagte and thot 
*the gaid omuse ia «© suit upom sentrect fer the paywent 

of money; that the nature of plaintiff's demand ie ee atated 
and thet thers is due plaintiff from the defeniont, after 
aliowing to the defenient all his just oredits, deduetions 
and eetefia the sus of 6507.75." 


The defendant in ite affidavit of merits set up, 
in gubstence, thet one Harty Zagel hed brought muit ia 
chancery agzinet the defendant and othere in the Cireuit 
Court of Gook County on the 25nd of Oetober, 199%, and in 
that proceeding the defendant wae restreined from paying over 
to Jack Lerner, doing business ae the Lerner Shirt Goapany 
oy to his assignee, eho is the plaintiff in the instant ones, 
$607.75. The affiderit of merits further set up that in the 
chanpery one@? » decree wae entered on the 7th af February, 
1984, whereby the defendant waa erdered to pay the $607.75 
to the clerk of the Cirewit Gourt; that the chancellor 
found that the assignment sued on in the inetant case wes 
wull and void as shown by & deoree of the Cireuit Court, which 
was attcched to and sade a part ofthe affidavit of merits. 
It wes further set up in the affidavit of merits that the 
defendant, Levy, bad poid the money to the clerk ef the court 
aa ordered by the decree, Im the deoven, which is ande « 
pert of the affidavit of serits, the chancellor found inter 
















Tomes te he Mut Oe ee Gee te agus Fea sons tae + oe . t 
seek Jedd biyelis xadtent Thebes feavaston ate 4 

“Bemibor Bat hes Sarees a st xo 
gee whale te deem eaty ae ae edeonta, et antneigae 
eabiety Te aysaw x asade ue ateto te tivkstie balay 
ale ‘Tate mabe HR Oe angina Seat baie eal Saale aati an Ae 
oreegem eit tg) teomiant moqu tive o ak oe bkew vi 4 
ee ee ee ee eon Re 
quate ytevbartes a4) que Titindg oak wh cred tase faa 
RHR ati koe tort aid Mw tacenvbah adi of patent, 
Cs evneton Ae 





ao hi a iron te fivebivin abt as drecnawiat st ae 

te ton aiigeot bad toga Veron aoe Lode see re) a 

| Skweri? om? wa ohudite kis Grohast eh alt deategee ot c sy 
ae aa «baat aoe ae te ‘baht aie eer Nem eat te te een 

| ‘ toe e nie eet Beawsteoy ea tran yn ete pahsoapeng: : 
He GOL) aueteed wit oe fie eae eseexey daly 








oe ah. a ae : tee ae asia 
oar ae bg ay see es bevesan ae | mesa # teue ee 











| sombaek . ae “ a8 + ee. k hicnnaionk oe + nae i 
te tte pen. aut Xo ance Wael ee Mime bee She 

tbe, te Piesngiin 2 te Peay @ Bon awe oe hecinnb te ao 
2 a of kan Xe givaha i aol ak ue fm ent so 
s pre mit 0 one nat ot wee id saudi a ve 








we 


Shia that the defendunt, Levy, owed dnck Lerner, doing mai- 
nese &s the Lerner Shirt 0o.,$607.75. it further found 
that Jnek Lerner with the intent of defrauding eomplaine 

amt in that case, assigned ite claim against the defend 
ant, Levy, to Lerner’s friends and it was further found 

that the agsignment wae null end void, 


fhe learned judge in the instunt exse held that 
giner the assigawent to pisintiff by Lexner was prior to 
the injunction suit in the Girewit Court and eines slain» 
tiff wae not a party te that proceeding, he wae net bound 
by the deeres. It ie obvious that ginoe olaintif?f was not 
@ party to the proceedings in the Girevit Court, he wre in 
no way affeoted by the decree entered und the learned trial 
judge's ruling wee correct in this reapect. 


The defendent contends that plaintiff's ste tenent 
of eloin dees net stete a enuse of action ond, therefore, 
is insufficient to euppert the judgwent. hie court hae 
repeatedly held that ® atatement of claim in the Punicipal. 
Court does not nerd to etete 2 ceuse of action where the 
ease is heard on ite merite and the evidence shows thet 
Plaintiff is entitled te resever. govlumn v. 
827 I1l. App. 400, But this rule dees not apply vhere the 
enee io not heard on ite merite, but here the defendant 
is defaulted for want of an affidavit of aevits. Sphere v. 
Gity of Ghiosge, 271 111. 404. In auch a cane the state~ 
ment of claim must etate 2 cause of action. The judgment 
being by default, plaintiff's statement of claim must state 
a guuse of action and we think it dose. It is set up that 
plaintiff's claim eae for the purchase price of goods, weres 








ed 


and merohandise, gold and delivered by the Lerner Shirt 
Gompany to the defendent; that the quantitier end prices 
were as set forth and that plaintiff wae the bons fide 
aesignee and the date on which 4% became such assignee, 
It further sete up that plaintiff notified the defendant 
of the assignment and the latter agreed to pay the money 
direct to plaintiff. We think the statement of cleim 
wae wufficient. 


The defendant further contends that to custain 
& judguent by default plaintiff's stetesent of claim must 
be verified and thet the verification of 1¢ ia ineuwfficient, 
beceuse no where does it appear in the affidevit attached 
to the plaintiff's statexent of claim, how plaintiff nequired 
title to the claim held acminet the defendant by the Lerner 
Shirt Company, as required by Gee. 18 of the Preetior Act; 
that plaintiff simply took the steck form of affidavit 
where plaintiff is swing defendent directly ond not ae 
nesignee of & clein aguinet the defendant, The affidavit 
attached to plaintiff's statement of claim sets up * that 
the seid esuse is a auit upon a contract for the paynwent 
of money; thet the nature of plaintiff's demand is se stated,* 
Tq the instant case it is obvious thet if the judgment is 
Ssuatained, the defendont will be required to pay the ancount 
twice, he having olready paid it 4g eccordanes with the dee 
eree of the chancery court, and vith this in view we think 
we ought to require plaintiff to fuliy comply with the proe 
visions of Sec. 18 of the Preotiecr Jot. Ho where is it 
stated in the affidevit of plaintiff's statement of claim 
how plaintiff acquired title to the Lemer elais agzinet the 
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fefendont. J) lingis Midland ty. Go. ¥ Laren 
200 TLL. App. 591, the otetemont of claim being improperly 


verified is ingufficient to support the judgeent, 





The defeniont does not specifiesily set we in ite 
affidnvit of aerite any facts that shor thet the saci gueent 
was tall end waid, If it did se ite affidevit would be 
eufficient and plaintiff then would be required to prove that 
it wes the equiteble and bone fide omer of the claim, and 
if the proof fuiled to show this or if the proof showed 
thet the assignaent wae frowulent, it could not recover, 

The isaue could then be tried out in the “yunisinsl court. 

And we think the fact thet the dearer of the Greuit dourt, 
whieh ia attached and made a part of the affidevit of merite 
and which finde that the assigneent was fraudulent ie hardly 

s sufficient slliegetion of this slleged fact. Ye have exeminal 
the other pointe wade by the defendent, tat they are without 
merit. 


fhe judguent of the gunioipal Gourt of Ghiexgo ie 
revereed and the qause is reasnded, 
REVERSED AUD REMAROED. 
THOMSON, F,d. AND TAYLOR, J. GOMGUR, 





4768 © 29693 


FRANK SEELEY, 


Appellee, : eh) iL As 6 5 3 


Ve MUWIOTPAL gOuURY 
OF QHICAGG, 
SOUTH PARR GCOMMISO TOWERS, 
R COPPe, 


Opinion filed Oct. 38, 1925. 


WR, JUSTICE O OONROR delivered the opinion 
of the court. 


Flsintif? brought an action against the defendant 
to recover damages sustained by hin in repairing hie aute~ 
mobile which eoliided with « aafety islend constructed in 
one of the streets wader the eontrol of the defendant. The 
trial waa before the court without a jery; there was o finde 
ing and judgeent in plaintiff's favor fer $200.00 and the 
defendant appesle, The defendent contends thet the judge 
ment is wrong end should be rewersed because (1) it is not 
liable for the negligence of ite servants end (2) the evie 
dence discloses thet the defendent had no notice pricr to 
the accident that the Light on the safety island was on} of 
yepaixr. Ip, support of the first point defeadent cites 
Backer Vv. Leet Chicago Park Compisgionere, 86 111. App. 807; 
Devine v. South Pork Commiseioners, 183 111. App. #02 ond 
ether cases, Since there is no brief filed on behalf of 








the plaintiff, we will not pass on this point, beeanuse the 
judguent must be reversed on the ground that the second 
point made by the defendant is well taken. 
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The evidence shows that, after dark on the evening 
of February 1, 1934, plaintiff,while driving his automobile 
in Jackson Park, ran into 2 lamp post or aafety island, 
looted at the intersection of 69th street and another drive- 
way in the park; that there was no light in the post at the 
time to warn drivers; that ae @ result of the socident he 
wae required to pay $200.00 in repairing his car. There is 
no dispute of plaintiff's evidence in this respect, but ong 
ef defeniant's police officers testified that be tie at the 
safety inland where the accident happened a minute or tro 
before the accident and that the light was burning at that 
time; that he walked away about 126 to 150 feet and head just 
atarted back when he heard the crash of the autonobile aga inet 
the post. This evidence ie undisputed and wnder the lew, it 
is well established that im no event could the Park Commissioners 
he held liable for the failure of the lamp to be burning on 
the island, where the only evidence in the reserd is that 
they did not know that 14 wee owt of repair and had no epnere 
tunity to secertain this fact. Under the evidence in the 
record, even if it be held that the defendunt might be liable 
for the repaive in question as a wetter of law, no recovery 
could be hed unless the defendants knew or ought to have known 
that the lamp was defective, or out of repair. And sinee the 
uneontradicted evidence is that the lamp wae burning & ainute 
or twe before the accident, and apmrently in good condition, 
no negligence ean be inferred from the fact that the light 
went out, 


The judgment of the Municipal Gourt ef Shicage is 


reve raed, 


THOMBOM, F.J. AMD TAYLOR, J. comcun, "EVERORD. 
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JANES CORRAM, 
hepuihens 939 T.A. 654 
APPEAL Rom 
” MUNICIPAL GOURT 
HELEN KUTGUINS, OF cHToAGE, 


Appellant. 


Opinion filed Oct. 28, 1925, 


We, ANSTIOS GO CONNOR delivered the opinion 
of the court, 


Plaintiff brought euit against the defendant to 
recover $85.00, claimed oa damages sustained by him in the 
repairing of hie sutemebile, which wae negligently «truck 
and damaged by defendant's automobile, The case wae tried 
before the court without a jury, there wae 2 finding snd 
judgment in plaintiff's favor for the amount of bie claim 
and the defemient appeals. 


It apoeare from the evidence thet plaintiff on 
Hovember 8, 1923, was driving hin automobile in a publie 
atreet in the Gity of Ghicsge and his sutenobile was struck 
and dagaged by an autosobile helonging to defendant and 
which wae being driven by one ivan Alfirebich, The con- 
tention ef the defendant is that the judgment is wrong 
and should be reversed because the undisputed evidence is 
that defendent*s automobile at the time in question was 
being driven by Alfirebich on hie own business and not on 
the business of the defendent, After the plaintiff had 
made out ite case, Alfirebich, on behalf of the defendant, 
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took the atond and testified that be lived in the sane 
house with the defendant on Yeet Monroe street; that he 
wae driving the defeniant’s automobile at the time of 

the accident; that he wan « journaliet ond did some real 
estate business; thet he hed known the defenlent for 
@ight yearea; thet he had the keys for the automobile and 
always used the oar; that the defendent never drove the 
car; that he drove the car when she went out in it; that 
after the collision he did uot give hie name to the plaine 
tiff; that he was not the defendent's chauffeur, but that 
he bought the oar and paid for it “end I put it under her 
name"; that he peid for the license which wie in the 
defendont's unaez; that it waa her oar. 


The evidence further shows thet at the tise ef 
the collision plaintiff obtained the License number on the 
gar sad traced the ownership of it through that «eens; 
that a few daya afterwards he culled at the defendent'’s 
home in reference to the aatter, but she refused to talk 
to him, in theese circumetanors, we would net be warranted 
in holding that the finding of the trinl judge whe sew and 
heard the witnesses, wae ageinst the manifest weight of the 
evidence. The court was not required te believe the testiaopy 
ef the witness Mirebich, although it was not specifically 
denied, when #11 the facts and circumstonece are taken into 
consideration, 

The judgment of the “:nicipal court of Chieage is 
affirmed, 

APP IRME Des 


THOMSON, ?.d. AXD TAYLOR, J, CUNCIR, 
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LOUIS OOHN, 
Defenden’ in Error, 2 3 0 T ve 6 5 A 
ERROR TO 
Ve 
MUNICIPAL GoonT 
WRW JERSEY FIDELITY Ato PLATE OF GsrGAGo, 


GLASS INSURANCE GOMPANY, a corp., 
Pyaintiff in irror. 


Opinion filed Oct, 28, 1925, 


BR. JUGTION O'CONNOR delivered the opinion ef 


the court. 


Om April 14, 1941, plaintiff brought suit spainet 
the defeniant, seeking to recover $1,(105,00 which he claimed 
was due him under a policy of insurance iscued to bim by the 
fefeniant. The defendant wes served and on the 20th of 
april, 1321, entered ite appearance and denanded a trial 
by jury. Afterwerde it filed ite affidavit of wserite. the 
ease was then placed upon the short emuse eulendar and on 
September 36th, 1921, on motion of the slaintiff, it wae 
withdrawn from the short cause calendar und placed on the 
next jury celendar. On January 1G, 1923, the case wie 
reached in ite regular order for trial. The defendant 
did not acpear in sourt. The plaintiff wee in court ond 
the onuse waa submitted to the court for trial without « 
jury. The court after hearing evidence, found the issues 
agninet the defendant end ageessed the plaintiff's damages 
at the eum of $1,000.00, Jwigment was entered on the finde 
ing. After the lapse of more than thirty days the defende 
ant learned of the entry of the judgment and filed ite 
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petition under Section #1 of the Municipal Court Act, praye 
ing thet the judgnent be vacated and set aside, snd on Karch 
20, 1983, the prayer of defendant's petition was granted, 

the judgient set acide and vacated snd the plaintiff apveeled 
to this court, where, woon consideration of the reoord, the 
order of the Municipel Gourt weeating the judgment was eet 
agide, 


Afterwards the defendant sued out this writ of 
error which wae aade a awpereedeas, and it now wakes the 
point that i was error for the trial judge to hear the 
ease without a jury, since there was « dewand for » jury 
trial by the defendant at the time it entered ite appeare 
apoe. We think the point must be qustuined. A jury have 
ing been demended the court wis without power to hear the case 
without the intervention of a jury. 


The judgment of thé Mynicipal Geurt of Chicago 
ig reversed and the cause remanded, 


HRVERSEO AWD REMAN DE De 


THOMSON, P.J, AND TRAYLOR, J. GONCUR, 
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i. Me PAIST COMPANY, 


® GOED.» 
Appellant, 2 39 ee, 6904 
APPEAL FROM 
Ve MUNICIPAL couRT 
wm, Lagous, OF GUIosGo, 
Appellees. 
Opinion filed Oct. 28, 1925, 
th, JUSTION GO CONROR delivered the opinion of 
the courte 


On May 3, 1924, plaintiff brought an action of 
the fourth claes againat the defendsnt, claiming there was 
@ue it for goods, wares and merchandice ao14 wid ond dee 
lavered to the defendant $152.95. Sunnone jammed returnsdie 
imy 14th ond wae served by the bailiff tiny 8, 1994, On wey 
14th the defenient failed to appear, he wea defaulted and 
judgment entered in plaintiff's faver for the enoont of its 
@lein. duly 23rd following the defendant sande & motion to 
vsente the default and judguent; the aotion eas suetained 
and, thereupon, the cnuse wae eet for hearing Auguet 18th. 
On that day the cause was regularly exlied, plaintiff refused 
to proceed, ite suit wae dismissed and this appeal followed, 


The record discloses that when defendont's sotion 
to vacate the default and judguent cane on for hearing on 
July 23rd, he supported it by © petition and en affidavit, 
seeking to bring himself within the provisions of section 
Zi of the Municipal deurt Act, which permite the vacation 
of @ judgsent after the lapse of thirty dayea after the entry 
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of the judgsent. In defendant's petition he set up that on 
tay Oth, being the day after he was served with summons 

he called woon plaintiff's attorney and informed him that 

he did not owe the smount claimed in plaintiff's atatement 
ef claim and that the attorney then informed the defendant 
that there had been & aigtake in bringing the sult; thet 

the defendant should disregard the summons and not appear 

in court ond that the sul# would be diamiened; and, thore= 
fore, he did net agnenr on the return dey. The petition 
further set wo that the goods mentioned in plointiff's 
statement of claim were never delivered to him ond that he 
believed there was 4 alstake as to the identity of the party 
to whom the goods were delivered by plaintiff. He further 
eet up that defendant had no notice of default and judgsent 
wati} five daye after it wae entered, via. ay 19th, when he 
telephoned plaintiff's attorney and asked the latter why he 
bed been served with an execution; thot the attorney advised 
him over the telephone to dieregard the exeqution “as there 
would be nothing to it*; that severe] days afterwards an 
execution eas levied on some of his property by the bailiff 
ef the “micinsl Court and that the aotter was still pending. 
in support of hia petition he alee filed an affidavit wherein 
he sete up that on the Leth of May the attorney for plaintiff 
galled on the defendant at the latter's store on “est Slat 
street and inforned the defendant that there was a mistake 
and promised to dismiss the mit. Plsintiff's attorney filed 
a counter affidevit, im «hich he sweare that he sever saw the 
defendant er talked with hia until after the judgment was 
rendered and the execution served on the defendent; that 
about fifteen daya after the bailiff made a demand for pry- 
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ment under the execution, he galled woon the defendant 

and agked him what he was going to do about payment, to 
which the defendant replied that he had given the execution 
to bio lawyer, mentioning the name of the lawyer, tut scoun- 
sel for plaintiff wae unable te reonll the lawyer's name, 
The affidavit further sete up that plaintiff', counsel at 
no time told the defendent to dinregard the execution, but 
that he waited ebout forty dnys to give the attorney for 
the defendant "time to come in on sotion, if he so @esired, 
before he ordered «a Levy,* 


We think the court should not have set agide 
the default ond judguent, beemuse the petition ond affie 
davit of the defendant were entirely insufficient, 1+ 
di4 not show diligence, out, on the contrary, it showed 
thet the defenient wee negligent, and it has anny times 
been decided by this court and by the Gupreme Court, that 
before « judgeent im such case aay be vaeated, the defende 
ant must show not only that be hae o seriterioun defense, © 
but that he hae not been guilty ef negligence. 


in the inetent ones plaintiff wae aerved with 
aumeons on the 8th day of ley, returnable on the 14th of 
Wey. He states that on the day following eervies, Hay Bth, 
he enlied wpon the atterney for plaintiff ond advised hie 
that there wan o mietake thet he did not owe the bill, to 
which the attorney for plaintiff replied, that he would dis- 
wise the quit and to pay no further sttention to if, On 
May 19th, five days later, after judguent had been entered, 
the bailiff ande a demend under the execution on the defend= 
ant for paysent ond agin he telephoned the attorney for 
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plaintiff and the latter told hia to disregard the exeou- 
tien, These facts are all denied by the attorney for the 
plaintiff, in the case of Amerionn Surety a. of BY, v. 
Bliss, 214 1411. App, 463, where 2 judguent of the “anicipal 
Gourt wie set amide after the exviration of thirty days, it 
was said (p.466) “Jwignents will not usually be set aside 
upon charges of broken oral agreements, long efter the expire 
ation of the period of time for so doing specified in the 
atatute, where such charges are directly denied and where it 
is apparent that the righte of one complaining thereof might 
easily have been protected by & written stipulation of 
eounsel,* And again this court in the onse of Goska v. Shimog 
Mo, B9271, Tl. Apo. Gourt, Firet District, in paseing upon 
a somevhat similer question, seid: "°It would tend to disrupt 
all rules of practice if the defendant eould ignore « sumnens 
and at & ronete subsequent term of court have a judgnent cet 
edide by merely asking om affidevit thet the plaintiff had 
¢01d defendant that he need not sorry as the suit would not 
be prosecuted, egerdiees of what plaintiff had said, it 

wag the duty of defendunt te respond to the oumnens to appear 
in court and to take proper steps to defend the action brought 
agrinet hia," 


The judgaent of the Municipal Gourt of Chic» go 
is reversed end the cause remanded with directions te set aside 
its order entered July 3rd, veenting ond setting avice the 
judgment, and alee ite judguent of Giamiseal entered on feptq 
ember 18, 1904, 


REYERSER AWD REWAWORD. 
THOMSON, P.3. AND TAYLOR, J. GONCUR. 
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AUGUSTA KUNDK, 
Defendant in Error, | 
i” | 09.1.4, 65 4 
ERROR TO | 


MONLOIPAL OOURT 
OF CHI GAG. 


JOEL PRENTICR, 
Defendant Below, 


Ve 


MRS. JOHN LAMBERT, Garnishee, 
Plaintiff in Error. : 


Opimion filed Oct. 28, 1925. 


WX. TUOTIGL O'CONNOR Gelivered the opinion of 
the court. 


On’ May 16th, 1934, judguent by confession was en- 
tered in favor of plaintiff eguinet Prentice in the sum of 
$2080.50. Four daye later sn execution was issued and ree 
turned the same day, the return of the bailiff showing that 
the defendant wae aot found, and on the some day plaintiff 
filed on affidavit for garnishment summons in which *Nre. 
Lambert” wae named ae garnishee. Garnishee suanons wee 
iegued on May 20, returnable ley 26th at 9:36 o'clock 4,l, 
On the same day plaintiff filed written interrogatorics to 
be enewered by the garnishee. dime 3rd on order was entered 
by the Municipal Gourt defeulting “Mre. John Lembert" for 
want of appearance. A conditional judgment was entered 
against her and it wae ordered that a writ of geire fagiag 
iecue agninet the garnishee, mmumanding her te show cause 
shy the conditional judgeent shovwld not be sede final. The 
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next day, June 4th, a writ of geire fsciag issued return 
able June 9th and was served on tires. Lambert June Sth, 

June 17th the iunicipal court entered an order defaulting 
the garnishee “lire. John Lambert® and the conditional judge 
ment wae made finsl as of june 3, 1924. On July 11th follow 
ing Mra. Lambert filled her petition asking that the judgnent 
rendered ageinet her be vaceted and that she be allowed to 
defend. The satter was continued to July 24th. The next 
order appearing in the record wae entered August 22nd in 
which the gornishee’s notion to wacate the judguent was 
denied. The defendant did not exoept or prey an apveal, 
nor ask leave to file # bill of exeeptions. Nothing fure 
ther appears to heve been done until February 17th, 1925, 
when the garnishee sued cut « writ of error tenn thie court. 


fhe garnishee in her petition filed duly L24h set 
up that on the 17th of dune, 1924, judgment was entered 
againet her for $2650.50 ond costae; thet feur daye later, 
dune Blat, an execution was ieswed on the judgnent, which 
was served on her dune 25th by the bailiff of the Synicipal 
Gourte The petition further set up that prior to the entry 
of the judgnent, she was served with @ garnishnent sumone 
returnable djyme Sri at 9:30 o'clock in the worming at room 
812 Gity Hall; that she appeared at that tise and place, tut 
did not hear her name on)led and, therefore, left the court 
room; thet later she woe served with a writ of goize facing 
returnable to the same court June i7th at 9:50 e'clock in 
the morning; that she again attended court at that time and 
place, but was told by ome John foe that the esse had been cone 
tinued to o later date and that she would be notified of the 
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exact date to which the ease had been continued; that she 
rewained in the court until there had been a call of eli 
the cages, but did not hear ber name called and then left 
the court room; that the firet knowledge she received that 
judgnent had been entored against her was on the 25th of 
June, when the deputy bailiff served the exeqution on her. 


‘Bhe further set up that she had a good defense 
te the suit upon ite merite; that she was not and had not 
at any time since or at the time of the service of the 
@rnishment sumions been indebted to Prentice in any sum 
whatsoever, and did not have any propey belonging te hims 
that she wes unfamiliar with the practios of the Municipal 
Gourt or any other court and, as she wae not indebted to 
Prentice, she did not deem it necessary to empley counsel. 


The garnishee contends that the Municipal Gourt 
had no jurisdiction of the garnishment procsesdings, because 
the affidavit fir the gernishwent sumaons did net stete that 
it was made by a “eredible person" ae required by see, 1 of 
ghap. 63 of the revised statutes. That section provides thet 
an affidavit in such case be made by the plaintiff or other 
*eredibie person". We think there is no merit in this cone 
tention, It certainly would add nething te the affidevit 
to heave the person naking it, swear that he ess a credible 
person. It ic further @ntended that the affidevit is ine 
eufficient, beacause it states that the judgment in the 
original procee@ing me in faver of August Eunde, while the 
record discloses that the judguent wes in fevor of Augusta 
Kunde. Ye think the point is not well taken, because the 
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garnishee in her petition nemes the ueee in that case ae 
@ugueta Kunde, @he wae in no way affected by the srroneoue 
Sp@lling.of the christian name of the usee, A further 
point made ig that the writ of geire facias ree insufficient 
to authorize the gourt to proeeed in that the return of the 
bailiff ig that it wae served on the garnishee, "Thie Sth 
day of June 19 and that this i¢ no date nt all. But it ie 
apparent from the gerbishee's own petition thet ahe rae 
properly served with the carnishsent summons, because che 
there gweare that prier te the extry of the judgment she was 
served with garnishuwent summons, and, thereafter, she we 
served with a writ of goire faciag, which was returnable 

on the 17th day of Jume and that she attended court in rene 
ponse to the writ of ggige facing. Her sworn petition, theree 
fore, shows that her interests were in no way effected by 
the date of the refurn and that she voluntarily went into 
court vhen she filed her petition asking that the judgment 
be vaonted, so that any error in thie respect was waived, 

It iq further stated that the record discloses that there 
waa a conditions] judgment entered agninet her ~ a "re, 
John Lainbert’, but that>the writ of igcire facing and 

final judgment ran ageinst “Hre. John Lainbert." Thies is 

a misapprehension. The record discloses that the conditional 
judgnont was entered againet *Nre. dohn lamibert." The 
gerniahee in her petition, seeking to have the judguent 
vacated, mukes no point that the names were incorrectly 
spelied either of herself or of the vere, nor ag to the 

feet that the return of the writ of gcire faciag bore no 
dute, but on the contrary, she treate them as being in every 
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Tespect correct. Her only complaint being that when 

ahe attended court in response to the garnishment summons 
she did not hear her case oslied ond Later in response to 
the writ of gejize feging, she wae informed by someone in the 
court room that the eace had been ocontimued te a later dete 
amd that she would be advised of thie later. There is no 
merit in the contentions made by the garnishee, 


She further contende that the court should have 
eet agide and veeated the judgsent in aceerdanoe with the 
prayer of her petition, which wes filed within thirty 
days after the final judguwent agninat her, because the 
petition shows that whe had a meritorious defense; that ale 
did not owe Prentice any money; end thet she attended court 
ready to show this fact, but wae misled by ber case not 
being called. If we assume that the gurnishee'’s petition 
is properly before us, we think it clear that she wee guilty 
of negligence in protecting ker rights, for in her patie 
tion ghe swears that she was served with garnishment sumone; 
thet in response te the summons she encenred in court bet did 
not hear her name exlleds that later she waa served with a 
writ of seire facias, which wes returnable on the 17th of 
June; thet she agpin attended court and wae informed by 
some person that her cnae had been continued to a ister date 
and that she would be notified of the exact date. oreover, 
the garnishsent sumsons ae shorn by the record ese not ree 
turneble on the Srd day of June, ae the ge rnishee eweare in her 
petition, but was returnable on the 26th of my, Hor was 
the writ of gejxe fagiag returnable June 17th as she swears, 
but i4 shows upon its face that it was returnable June Sth. 
It might well be that the trial judge noticed these dige 
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orepancies and took thes into consideration in psesing upon 


the garnishee’s petition. We think from the gurnishee's 
petition, it appears thet she wae negligent in protecting 

her riguts vhen she hed been on too occasions summoned, and, 
therefore, we cannot say that the learned trial judge, in over 
ruling her motion, abuged hie judicial diseretion, 


Gee judguent of the Sumicipsal Gourt of Ghicage 
ae affirwed, 


AS PISHE De 


THOMSON, 9.0. AXD TAYLOR, J, GOSGUR, 
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Opinion filed Oct. 28, 1925, 


GR. JUSTICE O'CONNOR delivered the opinion of 
the court, 


& judgnent by confession for $2662.50 was entered 
by the Mynigipel Court of Chicago in fever of S.m Pul lane 
agninst Joseph and Leo Rinnella, An execution wee issued 
and returned wholly unsatisfied and aftermerda the Fort 
Dearborn Fire Underwriters of Chicago was brought in ee 
gernishee on the growmd that they owed the Runnells brothers 
under e fire insurance policy lesued to thea, The onee 
wes tried before the gourt without @ jury and there wae @ 
finding and ju¢gment for $1993.85, and the garnishee pro- 
secutes this eppeel. 


The record diseloses thet Joseph end Leo Rinnelia 
were engaged in susiness and thet their stock of seods was 
insured by the garnishee who had iasued ite policy to thes in 
the sum of $3,006,00, ‘Their goods were dmanged by fire and 
it wae claimed by them that the extent of their damage was 
more then $1292.85, the amount for which judgment me entere 
e& against the ge rmicshee, 
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The only point made by the garnishee in this court 
im that the evidence wee entirely insufficient to warrant 
the court in finding the anount of Rinnella Brothers’ less 
to be $1292.85; that there woe no evidence upon which te 
bree such a finding; thet the evidence shows that the amount 
of the loss sustained by Rinnélla Brothers on account of 
the fire wae speculative and conjectural; and thet the evi- 
dence did not show the aetual cxeh value of the goods thet 
were damaged by the fire, 


The evidence tends to show that after the fire 
the garnishee gent out its adjuster to ascertain the extent 
of the lose; thet he met with Rimnella and eome of hia om 
ployets end an adjuster representing Rimmella; thet they 
ehecked over the goods that were damtged by the fire, and 
the garnishee's adjuster testified that after duch checking 
over, he arrived at the figuree of $1293.85 as the asount 
of the loss. The evidence further shows that the ageured pre- 
pared his proof of lees fer thie amount and filed it with the 
garnishee. The vitness, Feiler, who was the garnishee's 
adjuster and who was called by the plaintiff, testified ae 
to how he arrived at the amount of the lose and it wae not 
even suggested on the trial that this witness did net possess 
the requisite informmtion or knowledge to enable bin toe arrive 
at the amount of the loss, therefore, the garnishee will not 
now be permitted for the first time in this court, as it 
seeks to do, to gay that some expert should have been called 
te testify to the valwe of the several articles dacaged or 
destroyed by the fire, 


Yeller further testified that after the fire he 
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took the matter up of ascertal ning the extent of the load 

up with the asgured and bie representative, with the distinet 
understanding that the gurmishes wes not admitting ony Liae 
bility; that he went to the agsured'« place of business there 
the fire had cocurred end progaeded to check the Loss based 
on the inventory which took a couple hours of time; that he 
wae not there to adjust the loss, but to ascertain the extent 
of the loss; that after such checking he found the anovnt of 
the loss, to be $1392.85. On eross-exauination of this witness 
by comsel for the mrnishee, he wes asked whether the asout 
of the Joss, $1292.85, waa reached by the witness as a result 
ef his independent Gheck or whether such figures were given 
to him by the ageured ond he replied in the negetive ond said 
that the figures were his ond were “arrived at after i nveati- 
gating the logs and ascertaining the values of the various 
Ltens." | 


The evidence of this witnees alone wae sufficient to 
warrant the finding of the court. The fitness wes on adjuster 
for the gurnishee and the court wae fully warranted from hig 
testinony in entering faignent fer the amount of the loga as 
figured by its orn adjuster, 


The judgment of the Yunieipeal Geurt of Thieage is 


affirned, 
ASTID. 


THOMSON, %.J. ABD TAYLOR, 3. SONCUR. 





MARSHALL SOLBERG, 939T.A. 655 
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Plaintiff brought an action of eseumpsit against 
the defendant seeking to recover $4,000.00 im payment of 
legal aervieses which he olwimed to have rendered the 
Cefeniont, He filed hie declaration to which wae attached 
an affidavit of his Claim. The defendant entered hie appear- 
ance by his counsel and filed « ples of the general issue, 
but ¢id not file any affidavit of merite end afterrards 
Plaintiff without notice te the defendent preeured an order 
to be entered defaulting the defendant for failure to file 
an affidavit of merits. Thereupon the sourt entered judg= 
ment in fever of the plaintiff, based upon hig deocloration 
end sffidavit of elsaim. The defendant did not learn that 
a default and judgment hed been entered againet him until 
after the term at which the judgment was reniered, when he 
made a motion seeking to have the default and judgment 
vagated and s6t aside, The sotion was in writing sod 
apparently in sugport of it two affidarits rere filed, 
Plaintiff demurred to the motion. The court etruck the 
demurrer from the filea, sustained the defendant*s motion 
ind vacated the default and judguent. To reverse this order 
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plaintiff preosecutes thie appeal, 


The defendant in making his awotion to vacate 
and get aside the judgeent, sought to bring himeclf within 
Rec, 89 of the Practice Aot, Such proceeding ie the begin- 
ning of 4 new suit ond in independent of the preceeding 
in which the judgwent sought to be eet aeide ie rendered. 
Harris ¥. Dhicoso Houvet Brecking Oo.,314 111. 600. The 
written sotion filed is in the nature of a declaration and 
gince thic wasn demurred te, 1¢ raised the legal sufficiency 
of the written motion. Under such motion the trial court 
is authorined to correct errors of fact im the original 
proceeding which are sot shown by the record, ag "here 
the defeninnt, being a miner acpeared by attorney, or tha 
plaintiff or defendant wae & warried wownn at the tiae 
of commencing the auitor died before judgment, or for 
2ome orror in the precesa, or through the default of the 
Slerk® suoh facts being unkhown te the court at the tine 
the judguent was rendered. fprebien v. Thompson Hogpits 
SCS 11, 147; Ghapman v. Soxvth Averiosn ine, Goo, #97 111. 
181. The question then arises, dees the written motion 
oontsin any allegetion which would bring if within the rule 
amnounced in the caeea cited. fe think 1% clear that it 
contains no such allegation. The motion set up five reasons 
why the judgsent should be set aside snd weoated ae follows: 








(1) That the original cnuse did not appear on 

trial enll and thet the defendant had no notice 
plaintiff's motion for defeult and judgment; (2) thet 
plaintiff's affidavit of the amount due him which wae 
attached to hie declaration, was a nullity and not in 
compliance with the statute; (3) that the anid judp~ 
went was cured through fraud ond imposition on 
this court; (4) that the plaintiff's declaration did 
mot atate such a cause of action ae would entitle 
plaintiff to recover a judguent fer legal services 
since it failed to show that plaintiff wae « Licensed 
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attorney; and (5) that the judgment wae wold 
because 1t ottenpted to deprive the defendant 
of his proverty without due process of lew, cone 
trary to certain provisions of the etate and 
national constitutions. \ 

None of these alleged grownds come within the 
purview of Section 89 and we think the motion ia not 
materially aided, even if it were proper te consider 
the two affidevite filed by the defendant apparently 
in support of 1%. One of the affidavits was mde by 
counsel fer defendant in the original suit in which 
he swears that he had no notice of plaintiff's motion 
for « default and judgment until after the judgacnt 
term had pagseed; that it was the practice under the 
rules of the cturt “to give notice te oppesing counsel 
of 211 motions to be mde im a onuse where hia appeare 
ance ig on file and oo default had been entered aprinet 
hin.” The other affidavit wae made by the defendant 
which sets up facts tending te show thet be hed paid 
plaintiff in full for o11 legal services rendered, Even 
4g it be aneumed thet the rule of court was Violated by 
plaintiff in falling te give setice, it would not con- 
etitute such on errer of fact as would warrant the court 
in weeating the judguent under fection 89. As said by 
the Supreme Court in pressing on & similar queation in 
Gromer _v. Gommercial Yen's Agen., 260 11. 516 (p.823) 
“ene error in fact which any be assigned under the notion 
suet be som fact unknown to the court ehich, if known, 
would have weeluded the rendition of the judguent. The 
rules were of record in the court and eust necessarily 
have been of record to have any validity. * * * dGosurte 
take judicial notice of their own recorda * ** and the 
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records are always constructively before the court, 
Under the well eettled law these rules were before 

the court and judicially known when the orders were 

made and the judgueat entered, end could not, therefore, 
be made known to the court ae errors in fact of which 
the court was ignorant.” {he slieged insufficiency of 
plaintiff's affidavit of claim attached to hia dealarae 
tion could not be considered on defendeat's wotion, 
Havabia v. Thompson Hospital and ferris v. Chien s 
Wrecking Go., gupra. Moreover, if the affidavit wee « 
nullity 2e the defentant contends, thie would be dee 
tereined as a question of lar and net one of fact and 
@learly not within section $9. fhe sharge made in the 
motion thet the judgnent was procured through fraud and 
imposition on the court is but a general charge, no facts 
being stated and the fourth ground reises the question of 
the sufficiency of the declaration, which oannet be done 
in thia proceeding os held in the ferris and Marabia eases, 
The fifth ground mentioned in the motion ie that the dee 
fendant's constitutions. rights were violated and its 
property taken.rithout due process of law, contrary te 
the state and national constitutions. fe have no jurige 
diction to page on such questions and they are waived by the 
defendant bringing the case to this court. 





The record further shows that after the court 
had suetained the defendant's motion and vacated the dee 
fewlt and judguent and after plaintiff had prayed an appeal 
to this court and filed his bond with this court, the court 
entered on order correcting the judgment se ss to shor that 
in entering the judgment agsinst the defendant, it did not 
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hear any evidence, but only considered plaintiff's affi-g 
favit of claim, and there is considerable argument in 
the brief by counsel for plaintiff that this wae une 
autheriged, We think this question merely « moot ques= 
tion, since plaintiff in ‘is brief stotes thet the court 
assessed the dunages not upon consideration of any evie 
dence, but upon plaintiff's affidavit attached te his 
declaration. | j 


If there are errora in the record, az the dre 
fendant contends, his remedy ie by writ of error, where 
upon reriew in such case the entire record ary be searched. 
Zliguth w. Eileuth, 250 Tl. 314; Drugmes 
Hoth, 244 thi, 68, 





The order of the Superior Court of Oeck Gounty 
ie reversed with directions te set aside the order vacat- 
ing the default ond judgeent. 


REVERSED AND HEMANDED NITH DISHEGTIONS. 


THOMSON, P.J. AND TAYLOR, J. cONCcUR, 
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Pisintiff by his next friend brought quit against 
the defendant to recover $557.00 which he bad paid the dee 
fendant on agoount of the purchese price of Bovsehold furni- 
ture purchased from the d«feniant. Pisintiff's theory we 
thet when he entered inte the contrnot for the purchase of 
the furniture, be wes a minor and that he wae ales a minor 
at the tise he diseffirmed the oontract andi at the time he 
brought mit. There was a trial before the court without 
& jury end « finding and judgment in pleintiff's faver for 
the aaount of hia ¢leinm, 


The record discloses that on January 27, 1825, 
plnintiff together with his wife called «4 the defendant's 
place of »usiness in Ghicego, the defenient being engaged 
in s@lling at retail household furuiture, and purchased 
furniture, agreeing to pay therefor $708.75. He gave his 
note which wae payable in inetalinents for that amount te the 


defendant and executed a chattel nortgag® on the furniture, 


By agreement the furniture was left in the posetssion of the 
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defendant and placed in one of its etorage hounes to be deo 
livered to plaintiff when he hed paid for it in full, He 
peid §26,00 in cash end subsequently made enall payarnte up 
wmtil May 34, 1924, at which time the tots] amount of paye 
ments aggregated $357.06. About duly 1, 1924, he demanded 
the return of Ale money, advising the deZen‘iant that he did 
not want the furniture. The demand wag refused ond the fole 
lowing month plaintiff broucht auit. 


The only subsctential metter in controversy on the 
trial ond in thie court ie as to the plaintiff's age. tie 
offered evidence tending to show that he waa born September 
8, 1903 and therefore, would not attain bis onjority until 
September, 1904, while the defendont offered evidence te 
ahow thet plaintiff waa core than 21 yeare old prior to the 
time he wade his last payments, vig., tiny 34, 1924. The 
eontention of the defeniant is that the finding of the trial - 
judge to the effect thet plaintiff bad not attained hie sa jortty 
wuptil after he had made his last payments ie not shown by a 
preponderance of the evidence. Gf course, the burden was on 
the plaintiff to prove by a preponderance of the evidence 
that he wae not 21 yemre old until after he made Ais Laat 
payment. And before thie court is aut>berised to disturb the 
finding of the trisl saurt to this effect, we must easy that 
euch finding is aginst the sanifest weight of the evideng. 


Pisintiff testified thet he era bern in Chicago on 
September 2, 1903. His father also testified that he was 
born on that dete and, while there is some confusion in the 
testimony of these two witnesses on thig point, we think it 
dlear that en examination of the record divcloses that they 
both testified that plaintiff was born on September 2, 1903. 
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Pisaintiff further offered in evidence the baptiaml record 
kept by the parish church where plaintiff wee baptized. 

Thies showed that plaintiff was baptized Septenber 6, 190% 
and it further gve the dete of his birth sa Septesber 2, 1903, 
fhe defendant sought to diseredit this evidence by showing 
that plaintiff ande am applioetion for & marriage license at 
Grown Point, Ind. on October 4, 1920, and thers ewore in anae- 
wer to questions put to him by the elerk of the court that 

he was born September 6, 1988, fhe defendant alec offered 
evidence showing that plaintiff meade an applicetion for 
registration as chauffeur to the Secretary of State of Tlii- 
nois on inreb 17, 1924, and in such application svere that 
he was then 34 years of age. it alse introduced in evidence 
® School register kept by one of the perochinl achecle in 
Ghicsge, which plaintiff attended when a «mall boy, ond which 
ghowed that pleintiff eas bern September 7, 1902. Pinintiff's 
father testified that he had taken the plaintiff to thie 
echool on the opening day of school and gave information to 
the sister in charge ac to the date of plaintiff's birth. 
Thie school regieter further showed that pleintiff left the 
echool on Septenber 21, 1916, and that he wie then 14 yeare 
eld. 


Gounsel for the defendent contend thet the record 
kept by the parish church where plaintiff *as baptised, wes 
ineompetent so far as it purported to shor the tate of pleine 
tiff's bieth, although it was competent for the curpose of 
showing the date of the baptiaw. fhe lar is as contended by 
counsel. MQniley v. § S11 111, 164. 
Sut ve are aleo of the opinion that the point ie not properly 
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before ue. The witness whe produced the church resords 

and testified concerning the method of preserving thea, 
teotified that he had the record of birtha and beptiens for 
the year 1903, which contained the record of the birth ond 
baptiom of plaintiff.  Goumeel for the defendant then 
stated that he was willing to let plaintiff use the book, 
but under ordinary civoumstances he had o right to object 

on the grownd "thet there was not aufficient foundation 
laid,* but thetohe would not object if plaintiff would 
permit the introduction of records of a public achoel on 

the snme abject which the defendent said he hed, Maintiz? 
refused to agree to thie, The court overruled the objection. 
The witness then read the sontente of the record which showed 
that plaintiff wee born Senteaber 3, 1963 and baptized Sep- 
tember 6, 1065, He wae croce-examined by counsel for the 
defendant et considerable length and when this was come 
pleted, oowneei for pinintiff acein exanined the witness 

and no objection was mode thet the record wae incompetent as 
tending to show the date of plaintiff's birth. Gounsel have 
ing failed te point out why part of the record wes net ad= 
missible, he cannot now oouplein. The most that ean be anid 
in favor of counsel's position ia that he sede & general ob- 
jection, which was properly overruled, beceuse it conosdes that 
the resord wes admissible for the purpess of showing the dete 
of baptien, Zirat Jintl., Bank of Hayward, Sie, v. Gerry, 195 
Tl, App. 513. 


Since the evidence was sufficient te warrant the 
court in finding that plaintiff exe born Septeaber 2, 1963, 
and therefere, wae not 21 years of age when he brought his 
uit for the recovery of the $257.00, and since we are uncbdle 
te say that the finding of the triol judge to thie effect is 
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againet the wanifent weight of the evidence, we oannet 
disturb the judguent. ‘the trial judge sax the plaintiff 
enéd his fether teatify end was in a much better position 
te determine the truth of their tectimeny than we are from 
the mere reading of the teatinony in the renord, 


The judgeent of the Gunicipal Geurt of Chier geo 
ia affirned, 


APP TAMER, 
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Appellee, )F Lolle Ge ed 
APPEAL FROM 
- CIRCUIT COURT, 
COOK COUNTY. 


FREDERICK W. RAHN? ET AL, 
Appellants 


Opinion filed Set, 38, 1935, 
MR. JUSTICE TAYLOR delivered the opinion of 


the court, 


The plaintiff, Minnie Giebel, having been injured, 
on June 14, 1920, by falling from a second story porch, ow~ 
ing to a defective railing, brought suit for personal injur- 
ies against the defendmts, F. W. Rahn and Johanna Rahn, the 
joint owners of the property, and recovered a verdict and 


judgment in the sum of $1200.00. This appeal is therefrom, 


The evidence, as to the occurrence itself, shows 
substantially the following:=- F, W. Rahn and Johanna Rahn, 
husband and wife, were the owners of a two-story) and attic 
framé residence at 4087 Narragansett avenue, They lived 
next door in a building about ten feet away from the one 
in question. At the rear of number 4087, which was a three 
flat building, leading up from the back yard to the aeonnk 
story and then to the attio story, there was a stairway. ) 
There was no basement to the building, The building, which 
was about 18 years old, faced west and the porches, each 
floor having one, and the stairway, were on the east side 
at the rear, The porch of the second floor was about eleven 


feet from the ground, Around it on the south and east sides 
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there was a wooden picket railing, having © wooden rail 
on top, which was fastened to the upright at the corner 
of the porch with nails. The pickets were not fastened to, 
and did not reach the floor, The area of the porch wae 
Gight or ten by fifteen or twenty feet. The eteairway was 
on the north side of the porch. Anyons going up or down 
the rear steirwey to or from the third floor would nec~ 
@eearily pase within aix feet of the wouth railing. Hee 
tween the stairway and the railing om the south, was the 
back door of each flat. 


The tenant of the third floor or attic me ao 
ire. Klinger (sometimes spoken of ae tires. Benk); the plain= 
tiff and her huaband and children were tenants of the aece 
ond floor, and had lived in the building about six years. 
A “re. Armett oocupied the first floor, They were will 
tenants of the defendanmte who lived next door in the builde 
ing ten feet to the south. 


About sight o'clock, Sunday evening, June 19 1920, 
Mra, Klinger, who was the tenant of the attic floor, standing 
on the second floer perch, near the railing in question, had a 
conversation with Ere, Bahn, one of the defendants, talking 
acrosa the grea way between the two buildinga. The defendant, 
urs. Rahn teatified that ag lira. Klinger got close to the raile 
ing she, Mrs. Kiinger, said, "fe you know the railing is Loese?* 
thet she, lire. Rahn, said "Ho;* that Mra. Klinger then said, 
"Look here,” and showed that it was "shaky"; that she, Mra. 
Rahm, then said, "I will tell Wr. Rahn about it.* 


early in the morning of 
On the following day,/ avoxtmmom, Jume 14, 1920, 


the plaintiff walked out of her second story flat on to the 
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porch and undertook to shake « feather pillow over the south 
railing near the southeast corner. ‘She hed the pillow in 
her right hand and aw she shook. it, she leaned slightly, 
with very little force, against the reiling with the right 
side of her body against it, and the whole railing guve ray, 
and she fell, the rail going with her, to the ground, eleven 
feet below, and wae injured. 


The defendant hae filed no brief in thie court 
and the brief for the defendants contains 2 statement of 
the ones, followed by one printed page, entitied, "Brief", 
setting forth three prints. Thebrief contains no argument. 
fhe pointe mide are (1) that in the absence of an exprese 
ontract there wee no duty on the landlord to keep the 
premises repaired; (2) thet where a porch appurtenant to 
@h apartment ie used by the tenent and is not necessary to 
the enjoyment of other tenants in the same building, the 
landlord owes no obligation to keep it im repair; and (3%) 
that where there is = general duty to repair, the lendilerd 
in the absence of notice and reesonable opportunity to ree 
pair, is not lisble. wo onses are cited for the defendant, 
flenry v. Breyer, 151 111. App. 586, and Burke v. Hulett, 
216 111. 545. In the Henxyy cage the tenent of = eecond floor 
was going w staire to the third fleor end wae injured on 2 
landing half way up, and it was held that the stairray and 
platform were not appurtenant ee the second fleer, The court 
said, “the portion of the stairs and the platform leading up 
fwom the second story platform to the third ptery platform 
were an appurtenance to the third story flat, and not a come 
mon appurtenance to both tensmente." It will be seen that 
the facte in that case are not like those to be considered 
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here. The Burke case wes one where the evidence failed even 
tos show "when, how and in what manner® the death of the 
injured person was caused, 


in Pattergon v. Gnatek, 205 111. App. 309, where 
the plaintiff was a tenant on the third floor of a bnilde 
ing with rear porches, it wan held that where a three-gtory 
tenement building wae provided with rear perches on each 
story comamicating with each ether by atairways, which 
were the only means of ingress and egrese from the rear 
for the second and third stories, the first and second 
porches should be regarded as a common way which it was the 
auty of the owner of the building to keep in a reneonably 
gafe condition for such persone as might have # legal right 
tO use them, 


in Suith v. Borrow, 350 Til. App. 383, the court 
seid, ‘Approaches for Mhe common use of the tenants ineolwis 
the landings, steirvays, porches, hallways and other means 
ef approach to the geverni parts of the building vhen used 
by the tenant for the surpose of ingress and egress to and 
from the building to the yard and streets* 


In view of what the law is, we feel that the evie 
denes sufficiently justifies the verdict as to liability. 
The evidence showed that the railing wae defective and owt 
of reprir; that one of the owners was ‘ireetly inforsed of 
that fact the day before the necident; that the railing of 
the poroh wee only a few feet from the common stairway which 
was ‘used 804 only for the second flat, but the third, #11 
of which we think fully justified the verdict. 
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There is another reason why the judgment must stand. 
The brief for defendants contains no argument. A number of 
points are made, wut none is argued. 


Considerable evidence was introduced on the subject 
of damages, However, as there wae evidence tending quite 
strongly to show that the plaintiff was seriously injured, her 
family physician testifying that there was a fracture of the 
sacrum on the left side, and ae the subject ia not discussed 
in the brief for the defendants, we feel that it is our duty 
not to go into the matter, and that we must consider any 
oriticion of the amount of the verdict as waived, Edwardse 
Willie Goal Go. ¥. Git 226 Ill. App. 180. fhe Intere 
282 I11, 489; 821 11. App. 


285; Bissel_v. Eastern Illinois Utility Go., 223 I11. App.408, 


The judgment will be affirmed. 
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AFFIRMED. 
THOMSON , Pod. AND O'CONNOR, J, GOWGUR, 
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SPPEAL FROM 
We MUNICIPAL GOURT 
GF GHIUAGO, 
BERESTEIN PURKITURY COMPANY, 
A GOLPe» 


Appellant. 


Opinion filed Oct. 28, 1925, 


MR. JUBTICE PAYLOR delivered the opinion of 


the court. 


Gn August 16, 1932, Foreman Sros., as trustee 
under the last will and tévtement of Louie Nath, filed 
® complaint in the Municipal fourt, claiming posressicn 
of qortain real ¢state known as street numbers 1648-1650 
West Chicago avenue; and claiming that the defendente, the 
Bernstein Furniture Company and Abraham Bernetein, unlare 
fully withheld possession. There wae a triel before the 
court, with a jury, ead a verdict and judgment for the 
defendant, Bernatein Furniture Company, the other defende 
ant being dimmiesed out of the case. Am appeal from that 
judgment was taken to this court, and that judguent reversed, 


end the cause remanded. Ve 
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232 111. App. 617. There was & 






new trial, 2nd an instructed verdict for the plaintiff. 
Judgment was entered upon thet verdict, and this appeal taken, 


Owing to the former opinion, it ia wnnecessary here 
to state in detail the histery of the ease, 


fhe only mestion of importance now ia whether the 
trial judge erred in directing the jury, #t the closé of 211 
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the evidence, to find the defendant guilty of a forcible 
detainer., The crux of the case, as a matter of proof, we 
whether the defendant had given a written notice for the 


extension of a lense, 


«Om that subje ad, Wade, an employee of the defendant, 
testified, We need not set forth his testixeny. suffice 
it to say, as this court has already said in ite forner 
opinion, "The determining fact wee whether a written notice 
of the tenant's election to extend the lease was served uron 
the landlord and Wade's testimony tended to prove thise® 
That being the situation, the duty of the trial judge ws 
to submit the evidence te the jury. } : 
Gook, 322 111.806. Mirich v. For 
Ti. 343, Devine v. Beleven, 272 111. 166; Kelly v. Ghiosgo 
Sity By. Gon, 263 111. 640; Ghicave 3 
223 111. App. 3235; NeFarland v. 
476, it te urged that the evidence effered at the seeond 












trial was not entirely the same as that at the first trial, 
That ie true; but the evidence of Wade at the second trial 
whether substantially the sane or not, did in andef iteelf 
wufficiently tend to prove the defense set up, in our judg= 
ment, to justify the submission of all the evidence to the 
jury. 


If the testimony of ‘ade is to be believed in full - 
and eredibility in such e case is for the jury end not the 
trial judge te determine = then there was a series of facts 
established which tended directly to prove notice. Under the 


law, therefore, the evidence should have been submitted to the 
jurye 
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As this case is to go back for a new trial, it is 
apt to eay that in our judgnent Abraham and Sharles Bernatein 
are still both incompetent witnesses, Even though the trusts 
under the will have become executed, ag far as the Evidence 
Act is concerned, the former beneficiaries are still legatees 
or devisees, and, 20, incompetent to testify as to matters 
ocourring prior to the death of the deceased, Chapter 51, 
seo, 3, Gahill’s Rev. Stat. (1923). 


it is to be regretted that there must be another 
trial of thia onee, but, we are bound by the law. The judge 
ment, therefore, will be revereed and the cause remanded for 


a new trial. 
REVERGED AND REMANDED. 


THOMSON , Ped. AND OYCONNOR, J. CONCIR, 
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ROSE STONE, 239 Told 65 5 


Appelise, 
APPEAL FROM 
CIRCULY COURT, 
MARY B, LAX, COOK GOUNTY. 
Appellant. 


Ve 


Opinion filed Oct. 28, 1925. 


(i, JUSTIC® TAYLOR delivered the opinion of 
the court. 


Om Anguat 26, 1972, the plaintiff, fone Stone, 
recovered a judguent before e duatice of the Pence, agoingst 
the defendent, Mary E. imax, in the sum ef 9500.06. That 
judgment wae appealed to the Cirouit Gourt, where there 
was @ trial de nove before the court, with » jury, and a 
directed verdict for the plaintiff in the sum ef $200, 
This appesl ie therefrom, 


At the trial, the defendunt, eslled by the olaine 
sift ae her witness, testified that she signed the note on 
which the sult eas brought, aad thet nething head been paid 
upon it simee ite execution end delivery. The note was 
introduced in evidenes. It was dated September 3, 1971, 
fer $300.9, and payable six monthe after dete to the 
erder of Ure. Rose Stone. There was veoited in it as part 
ef the text of the note, the following: *For services from 
Jan. 17 to Aug. 1-1901, value received." The note eas 
signed, Mary E. Lax, and it was admitted by her that it 
contained her aignature,. 
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The defen mnt testified, when called on her 
own behalf, thet in 1991, the plaintiff, wre. Stone, 
was working for her, the defendant, in the latter's homes 
that she, the defendant, until way, 1921, wae employed 
at the Federal Reserve Bank; that prior te May 1, she 
borrowed from the plaintiff $300; that om April 28 of 
that year, she made out a note for {300 to the plaintiff; 
that ghe had paid the plaintiff for her services up to 
January 14; that at the time she gave the first note, she 
borrowed §300 from the plaintiff, Theat note, being dated 
April 28, 1921, for #30 
date, to the plaintiff, and signed by the defendant, was 
introduced in evidence, 


dy and payable ninety days after 





The defentent further testified thet the olaine 
tiff worked for her for fifteen weeks from January 14 to 
April 88, at €16.00 = week, and that she owed her for those 
eérviees $150,006, the further testified that she lost her 
position in the Heserve Bank about vey 20, 198], end that 
about thet time she had & conversation with the slaintiff, 
in which she told plaintiff that she could stay until she 
got another position; thet she mentioned it to the plaine 
tif? again sometime in July; that the plaintiff at that 
time said, "I am not charging you anything for etaying;* 


thet "1¢ wae our agreement that she stay until I got another 
posi tion,® 


The defendont further testified that the elaine 
tiff, after May, rendered no services in the defendant's 
house; that prior to thet time she had been the defendant's 
housekeeper; that in Auguet, the ~laintiff told her, the 
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defendant, that she wae going to charge her for services} 
thet the defendant said, "You haven't done enything, so I'm 
not going to pay yous" thet the plaintiff aneswored, * Well, 

i want another note for my services until now" that the 
defenient then anid, "You won't get another notes* that 

the plaintiff eaid she wee going te foree her, the defende 
ant, to make a new note; that the defendont aaid ahe would 
charge the plaintizf board if she did that; that the plaine 
tiff seid, “You owe me 300," ond the defendant snid, "i 
don't, I only owe for the note, from January 14 to the tine 
i wade the note out to you, April 38, which would be $150.00 
and $16.00 for groosries;* that the plaintiff gave her en 
itecized account of what she owed her; that after the plaine 
tiff had betn awny several weeks, she came back and enid she 
would not leave the house wntil she got the notes; that she, 
the defendant, eaid, "I only owe you for eme;* thet the plaine 
tiff said, *I will give you thet back and you aake we out 
two;* thet “She refused to go until ahe got it, the only 
way I gould get rid ef her." 


fhe record shows the following cueetions and 
anewe re; 


*G Wheat 4i@ you do after she gnid she would not 
leave until. she got her note? 
I gave hex the note to get rid of her. 
That other note wea in place of this ncte? 
geve me beck that note then. 
@ other note for the one that is sued on here? 
i borrowed,” 


rere Pp 


The defenient further testified that the plaintiff 
stayed at her house until about Septeaber 7; that the plein 
tiff had » room in the house and was there sost of the time; 
that a reasonable charge for her room and beard rould be 
$5.00 a week, On crose-examination, she testified that the 
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plaintiff worked for her father before she worked for her, 
the defendant; that she, the defendant, had peid the plaine 
tiff up to January 17; that the plaintiff continued te do 
the game kind of work at $20.00 2 week for her, the defend 
aut, not only up to the 28th of April, but wpe te the LOth 
of Way, when the defendant lost her position with the 
Federal Reserve Gank. the further testified, on erosteexane 
ination, that after she left the Federal Reserve Bank, ehe 
went into the real estate business, 90 was out of the house 
a great denly that she had an automobile whieh she had 
bought before she lost her position, which she used in 
conducting her real estate. businese. 


after testifying in regard te verious conversae 
tions with the plaintiff, and about the plaintiff's services, 
the record shows the following? 


*§ After all these arguments, you gave her this 
note for services? 

Wot for services, I eligned that. 

What 414 you sign thet note fox? 

I doen't know why: I did it. 

After all these Er msuaabe and taike, you never 
hed any arguments after that? 

Rot that i know of,* 


» Pep 


There was introduced in evidence » letter dated 
January 3, 1922, signed by the defendant, to the plaintiff, 
in which she expressed with some extravagence, her effection 
for the plaintiff, and in which there ecours the following: 
"I am working now every day, ond the bove told me today he 
wee going to give me a nice big raise, eo i will try and send 
you some, for i know you will need it.* There wae eleo 
effcred in evidence a letter dated February 36, though the 
year is not given, from the plaintiff to the defendant, con- 
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taining the following; “I take thie way of letting you 
know the notes come due the 2nd of Yarch, I will send 
game tO the Brockfield Henk for eolleetion, if this is 
ell right with you. They said they would take care of it 


for we." 


The defendant further teetified, on erooseexenina- 
tion, thet after the plaintiff hat left her and gone back to 
Indiana, and after she, the defendant, bad gotten the letter 
just referred to, she never wrote to the plaintiff and made 
any complaint or objection, 


A% the close of ail the evidence, counsel fer the 
Plaintiff aeked for on inetructed verdict in the plaintiff's 
favor. Counsel fer the defendant suggested to the trial 
judge that the evidence showed a went of consid: ration, but 
the trial judge granted the motion on behalf of the plaine 
tiff, and inatrueted the jury te bring in & verdict for the 
amount of the note for the plaintiff, 


The evidence given by the defendant ag a witnese, 
is somewhat incoherent and confusing, but & close exacinae 
tion of it leads to the conclusion that the nete in question 
wes given for full consideration and ras not given ae the 
result of duress or coercion, 


We think thet the evidence of the defendant heresif, 
desonstrates that she had no defense. The letter in February 
of the next year seems te be &@ completes refutation of her 
teetinony as to what tranepired in regerd to their relations 
in 1921. 
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The pleintiff wae in the emphoyuent of the defend= 
ant as her housekeeper or servant, snd on April 3@, 1971, 
apparently, the defendant borrewed fron the olaintiff $200 
for ninety days, at 7% interest, giving her nete for that 
nnount. On September 3, 1821, at the plaintiff's requast, 
the defendant gave the plaintiff tro notes, ene fer borrowed 
money of $300 (the plaintiff, apearently, returning to the 
éefondent at that time the firet nete of April 28,1921, hich 
wae past due),end another nete for 4300 for services frou 
January 17 to Auguet 1, 1921. The latter note ia the one in 


auit here, 


Taking inte consideration, therefore, all the 
yecord shers, and bearing in uind thet the defendant sdmite 
the exceution and delivery of the note, end when asked, why 
she signed it, anewered, Idon't know, in our opinion, there 
was, in reality, no evidence tending to show ¢ither that 
the note vas woolly or in pert without concideration, or 
had been executed ae the result of ceercion, and, therze 
fore, no evidence which justified submitting 1¢ te the jury. 


in Mipigh v. Forsohney 312 Ill. 343, 
the court enid that it de the settled law in this state that 
a trisi judge, when a jury ic not waived, "has no power to 
determine the weight aiid preponderance of conflicting svie 
dence introdused to establish or digpreve the facte,” and 
“that the trial judge is never authorized to take « case from 
the jury wherethersis Legitiante evidence tending te prove 





the eruse of action.* Here we hold that thera is no such 
evidence tending to prove a defense to the note. 
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Yoe judgment, therefore, will be effirmed. 


APY ISHED, 


THOWSON, Fad. APD O'COMHOR, Jy CONCUR. 
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Me A. SOPER, doing business ), 
ae MH. A, SOPER & COes : 


Appellent. 
_ Opinion fiki October 28, 1925. 
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UR, JUSTIG’ TAYLOR delivered the opinion ef 


the court. 


This is an apceal by the defendant, 4. A. Seper, 
doing business as ¥. A. Soper & Go., from a judgeent for 
the plaintiff for 1,780.00, for alleged personel injuries 
resul ting from being run into and injured by 2 motor truck 
owned and operated by the defendant. 


It is contended for the defendant (1) that the 
first count of the declaration - upon which alone the verdict 
may be predicated - is materially defective in that it does 
not allege that Robey and Fulton streets, at the intersec= 
tion of which the collision took place, are public highways; 
and (3) that the evidence adduced on the trial shows that the 
plaintiff was guilty of contributory negligence. 


(1) It is alleged in the firet count of the dew 
Glavation, that on January 14, 1922, in the City of Chicago, 
in Gook County, the plaintiff was walking with ordinary care 
upon &hd across Robey street in a southerly direction, and 
over and across Fulton street, and the defendant was then and 
there possessed of and driving 2 certain auto truck easterly 
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upon and slong Fulton street and near and toward the olaine 
tiff, and so carelessly drove end controlled it that through 
the negligence of the defeniant the plaintiff was struck 

end run down end injured, As the second count alleged wanton 
driving, snd as it is not contended for the pleintiff that 
the evidence supported that charge, it ie only necesaary to 
consider the suffielency of the first count. 


fo maintein the contention that the declara- 
tion is mterinily defective, it is argued that there ie 
no allegation that Rebey and fulton etreeta are public 
highways; end withowt thet, no duty is alleged, and, so, 
no duty being averred, no negligence ic charged. Ag a& 
matter of comson sense, however, alleging ae the declare 
tion doea that the locus in quo was “in the Gity of Ghicngo, 
in the County aforesaid,” the Cownty being nasied in the statee 
ment of the wenue, it "ould be hyperoritias] to held that the 
aucceeding description using the words Rebey street and Fule 
ten street, did not designate two public streets or highways. 
The expreseion Robey atreet in the Gity of Ghicage, County 
Of Gook, we think connetes @ publie and not s private place, 
The word atreet, used without limitation, generally gives 
rise to the idea of a public way, a slace saintained for all, 
and not one reetricted to private use. "A street is a public 
road or way in a city, town or village." Elliott, Roads and 






a ve Starkey, 191 iii. 84, 
cited for the defendunt, one of the actusl defenses was that 


the place where the alleged accident occurred was not a public 
street as to which the City was cherged vith any duty or 


aniline bi Se ail Oa 





~~ eal ney Rois a ava Pea arene a 
















aoitinars beige be tti0 naone lp ad chomebad be wmah mee er a 
jdt Wileasste oot awh Detwadaoe Gon et $2 ae ne gua dah 
et Ckaeseene Yee ak Ht aspera ain bareweme apaehive ost 
staves Gendt ics eo wnetoit ial odd rebiaaen 


memilons oS boat puitaatece 66 wo) ne 
“gh wend #08) Ganga ab oR por Nestod qtieriden al val 
giddy atu etowete abetut ow vedios sede wen bag ES 
a tee ebomant Le at wok an sane front tw bas ahatiadanll 

* os changeit, * sane? Se ae shewnera gabon ytuh v 
“eaten To ak ea on gtgekin prereset searne sane te: te be 2 

ent 2 te wes a Pans ort 2, ped ott tedt se0b aol? 
wabiste oi 3 pect qoted eames wit “hlasenete wwe aie » 
tes eat gue hiodt ot feo. He fencoage ae aur ve serene att te fae 
wie? Owe seeres year abane: al) got sottyitoned gatnows 

E eee ae wie Oe hedieey ae titoagy Reaterten BL stone tat 
ae “sph sigan hts ee ga eel ee: iineaina yetey aotaaaty > ent 
| sort Glaeioa Yen ha Sittin» wePoamma Sak!t ow send ~ 
a eth Elina aaodiatbess pratt be bh tenets iow aah 
ee | gli ah doakatatem aosdy @ cea attain $8 wee oat OF wate 


























7 ota ot 2eembe A” soa seNtER et iucoastOES ane Rw Nene 
we | Bic. Somali x ne Cid 00 te &. aa ba ‘0 baer 


re ls ay 











ae ohlh ee ee 

ie ‘pase. Rav aowne teh tnetom wit wo no ee ees 

fy G seine: o tem sem Bir ewnbe cb bee ws bog el he ttt ‘wisi bout eit” 
“te EhUe Yo doe hegmer new WEID cule dot oe we ne teenie! 








ole 


responsibility. Here, no such igeue was made, and the only 
question is whether the allegations of the declaration juse 
tifies the inference that the loqug in gue was a public 
highway, and ae & reault, would support the verdie= and 


the judguent. 


In our judgment, & declaration in & personal injury 
ease which slieges the logus in gua ae the intersection of 
two atreete and the names of the streets and the city and 
county and state are set wp, and the only is ue by the pleade 
ings is that precipitated by the vlea of thegeneral issue, 
and no question ie raised in the eaurre of the trial that 
the streets were not shown to be public highways, is tute 
ficient to support » verdict and judgment for the plaintiff. 
Further,it is our opinion that it is a fair and reasonable 
inference, from the allegsetions of euch a declaration, that 
the atreete as deseribed ere to be aonsidered to he public 
highways end, ae a consequence, such & declaration stated 
sufficiently feets from which the law implies a duty on 
the part of the driver to exerciee such care as is required 
by law of a driver of a vehicle on a public highway. 


(2) Tie Maintiff, » woman aixtyesix years of 

age, testified thet on January 14, 1923, in ord r to get te 
her home, she walxed south om the east aide of Robey street, 

& north and south etreet, to Fulton street, an eaet and west 
street, to take a northbound Robey street ear ot Pulten and 
Rebey streets; that when she got to Fulton atreet she started 
to walk across that street, walking on the crosewalk, and we 
alsost across when she saw a truck coming from the south on 
Robey street. Her exact testimony in the record ie as follows: 
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“Well, I seen a truck come orth from the south, you knew, 
wat i didm't know if the truck would go the other wy, you 
knew; going east, you know, so when I seen them come, it 
was too late for me te move, you know, and all at once I 
ene thrown down on the street, you know, from the truck,* 
She further teetified that the truek, when it got to Fulton 
otrest, turned eagt and etruck her before she could get 
away; that her eft leg wae injured; that she was pioked up 
at once, ani shortly sfterwerds taken to a heapital. she 
further testified that ae the truck came around the corner, 
she did not hear any hern blown, 


when asked where she was when she first noticed 
the truck turning the corner, she said she was ready to go 
ever to fobeg street and Fulton end take her oar; that she 
wae not in a hurry, »s there wae no car in sight; that at the 
time, she we not far, "not very such at aii" from the 
Fultoa strect curb, not over 18 inches. 


On cross-examination, she testified that the front 
part of the truck hit her on the left side of her body; that 
ahe ene thrown down on her left side; thet at the time she 
was hit she was walking south on hobey street, on the east 
ide of the street; that when she got almest to the south 
side of Fulton street, the truck cuse slong ond knocked her 
Gown; that the front partoof the truck atruck berg that the 
truck atruck her on her left side; that she wae very such 
frightened when the truck bit her; that vhen she firat saw 
the truck it wae going, though not very fast, north on 
Rebey street; that she had started across before she saw the 
truck, ond when she saw the truck, she wae not quite in the 
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middle of the erce@aing; that the truck, when she first saw 
it, was not quite in the middle of the block to the south; 
that she did not etep while ahe mie welking across the street; 
thet when the truck turned east, Lt wae too late for her te 
etart back; aud then ehe wae atrack; that the truck stopped 
about the time it hit her; thet when it etopped she wae in 
front of it, lying down on her side. 


I 


One Prank Bick, who ms on the northwest corner of 
Fulton and “ohey streete ot the time, going north, testified 
that hie attention wae attracted to something unusual by a 
vrouin's scream, end thet he turned around end saw a truck 
coming around the corner end knock a wounn downy that the 
truck wag just turning around the corner when he first sar 
it; that at the time when he first saw the women, she was 
between the cure and the east bound track, on the south side 
of the atrest; thet the front wheels of the truck knosked 
her down; that no horn wae blown; that the truck wee coaat- 
img around the corner; thet it was going elorly; that it 
went three ox four feet after it etruek her; that it cecurred 
about neontine; that the womun's face was bruised and she 
oomplained about herleg; that there wee only onermmn on the 
truck. 


Om orogs~-examinetion he testified that he end the 
driver picked the plaintiff un; thet he did not eee anything 
until he heard the seream; thet when he turned around and 
saw that one of the front wheels just abut pinched one 
of her legs; that she wes on the ground when he first turned 
around; that the truek was cousting at the time it hit the 
wouan, that the driver said so himeelfy that when the truck 
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hit the plaintiff she was directly in front of it; that 
then it ran three or four feet; that her feet were peinte 
ing crogerise, and one of her legs was sinched by the front 
wheel, snd the reat of her body was in front ef the truck. 


On reedireet exnaination, he tectified that when he 
first sew the plaintiff she wae already under the ear; that when 
he first saw the truck it wae going around, about 9 or 16 feet 
from the comer, going north, about @ or 3 feet from the weeen, 


The witness Rebert Jacobs, « chauffeur of nine 
years’ experience and sho wae the driver of the truck for 
the defenjient at the time in question, testified that the 
truck had = woeden bumper about tre and a half feat above 
the ground, and a high squmre radiator; that the bumper 
extended about six inches over the front wheel; that on the 
dey in Question he wes driving north on Robey street, and 
head a load composed of three tons of pipe on the truck; 
thet he drove sorth on Robey atreet, and as he ema to 
Fulton street slowed down te about five miles an hour; 
that there were three or four people erossing the street, 
going south on Robey etreet, and he slowed dern to give 
then @ chance to get acreose on the south sidej that when 
it was ali clear, he started up to go shead, when the 
plaintiff - she had started to go south - turned around 
and went north, and then turned sround and tried te 
ge south again; that he was then too close te her, 
and as she swung around in frent of the truck she put 
her hands up on the radiator to protect her head; thet 
the radiator was hot; that then she fell, and he 
backed right awny from her and stepped and got down end 
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nearly flush with the sidewalk; that when the plaintiff 
put up her banda, she wee prectimlly on the crosewelk; that 
he did not hear any soream or noise of any kind; that ne 
one came to help him efter the accident, save « man who 
came out of his sriloon zerose the street; that bis track 
weighed 7,060 pounds when he had a full load on; that 
the plaintiff put her hands on the radiator, “bowed her 
head just when she stepped up there and hit her head, 
Then she put her hends on the radiator - it wee het, 2nd 
she fell rigot book, she fell to the sidewalk;" that she 
was lying on her back when be pleked her up. 


The vitmess Dorothy Snleuwen, testified that at acon 
On Saturday, January 23, 1982, as she wee going home from 
work and was walking south on Robey street, she gaw the 
truck coming from the south and turning east on Fulton street; 
that at the same time, the plaintiff waa going south on Robey 
street; "Ag I walked south on Robey street, there wos a lady 
coming south on Hobey strest, and a truck was coming from the 
south and running east on Fulton street, and ag the truok was 
going enst, thie lady came by; she walked by the ourh, near 
the curbstone, then she walked back and got hit.” She further 
testified, that when she first saw the truck it was just 
turning east on Fulton atrest; that the plsintiff passed the 
truck and “she came by it again, and she woes, laid on the 
fender with her hands wp; she hit her head;* that she went 
south and then eame back just a few feet; that the truck 
atopped; that she did not think the truck hit the plaintiff, 
but that the claintiff met have got excited; that she laid 
right on the truck. 
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On @yvo@e~exnaination she teetified that when abe 
firet saw the olnintiff, the latter wae alavst we te the 
qu; that the truck wee just golmqg exet; that ake, the 
witaewn, wea at that thar on the neortheaet corner of figbey 
street and sae facing mouth; that the pluintiff was weilkiag 
fuets that the plaintiff enlked w and beak, unt the truek 
atoyped ant the plaintiff elk right on. the trucks that 
after the rlaintiff fell, she, the witness, did not de any 
thing, bet got on & street one and rent home; that aboot four 
or five percona who wore in the neignhborhoad, halsed to 
eke her, the sleaintiff, into the coraty esleom; that wien 
the lsintif? feli on the truck, ohe serenned; that 12 wos 
a pleseant any, smi the condition of the strest wae protty 
Gry; thet ehe knew the defenient Soper before the aoctdent, 
and had eovkad fer himy that ai fhe ties ef the seaident, 
ehe woe About teenty feet from tee northeast eornar of the 
intersection; that whem whe phe intifft peseed the track the 
first time, it wie about three er four feet awny from her, 
geing amuth; thet then ehe turned seat and went merth agrin. 


3% wili be seen from tie ferngeing that the tegti- 
mony of the witnesene fer the cin ntiff, and thet of theee 
for the defaniont, ie in confliet; snd the question eriges 
whether such Giserepuneies are chown a9 weo.id fuetify this 
Gourt in overriding the d«tersinetion of tha juty. The evi~ 
denee for the plaintiff mekes oct a pele Leste onse. Agoord- 
ing to her teetiaeny, she wea welking south on Robey street 
amd Was on the erosemiz, oa she had a right te be, and had 
Sisost reached the sidaeelk on the south side of Felten 
#treet, when she wee wuddenly «truck by the truck. The sre 
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that she saw the truck turn east, out that it was then too 
late for her to go back, and that she was then struck. 
The driver of such a heavily laden struck, when suddenly 
chenging hie direction, turning from going north to going 
east, is bound, in the exercise of ordinesry care, to be 
watehful and to consider the danger that aay arise ae the 
result of a foot passenger crossing the etreet which he is 
about to enter, It is true that the teetiaony of Zick, 
who wag at the northwest corner of the intersection, at 
the time, does not help in regard to what transpired bee 
fore he heard the plaintiff serenm, He does state, however, 
that af the time he first snw her, she was betreen the curb, 
and the east bound track, on the south side of the street, 
and, also, thet no horm ene blown, Gn the other hand, the 
testimony of the driver, corroborated, in part, at least, 
by the witness Gelzean, puts the blame upon the olaintiff, 
and charges her with sontritutory negligence. ‘here the 
evidence is conflicting, as it is here, and two practically 
different states of fact are testified to, one on behalf of 
the plaintiff, and one for the defextant, obviously the 
question to be ansvered, in endeavoring to de justice in 
the matter, is clearly one of ersdibility. And as te that, 
the jury were in 4 such more advantageous position than 
we are, Gonsidering, therefore, thet the record shows, and 
bearing in mind the superior situation of the jury in paseo 
ing upon the trustworthiness of the witnesces, we do not 
feel justified in reversing the judgnent. 

The judgment, therefore, will be affirsed, 
O'CONNOR, J. GONCURS; sehen 


THOMSON, ©.d. BIGSENTINGs 
I am unable to coneur in the decision 
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of this case, ae announced in the foregoing opinion, { 
believe the judgsent appealed from is agrinet the manifest 
weight of the evidence, on the issue of the pleintiff's» 
contributory negligence. That she wag guilty of such neglie 
gence ja shown by the testimony of the defendant's chauffeur, 
Jacobs, and the witness, Dorothy Salesman. If the plaintiff's 
testimony gave a clear and distinet account of the ocoufrence, 
and if it appeared clearly, from her testiwony, that she, 
herself, was not negligent, I would coneur in the decision 
of this ease, even though the plaintiff wea not corroborated 
by other testimony. But, I ax uneble to consider that the 
plaintiff's testimony dees give a clear account of what 
happened, nor is it atvall certsin, from her testimony, 

that she was in the exercise of due care, he, herself, 
insists that the defendant's truck hit her on her left 

aide. Thus she shows, by her own testisony, that at the 
time she wae hit she head turned around and wes soing north, 
although, according to 211 the testimony, including her own, 
ehe had been nearly seress the atreet, and, therefore, would 
have been well out of the path of the truck if she had not 
become confused and turnedback. I cannot see that her 
confusion was caused by any negiigence om the part of the 
chauffeur. His truck was in full view of the plaintiff 

at a11 times while she sno paesing over this erosewelk and, 
aocording to all the teatimony, it ws going tery slowly. 
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Appellees, 
) APPEAL FROM 


Ve CIRCUIT COURT, 


COOK GOURTY. 
RUBY KRAUSE LEVY, 


Appellont. 
Opinion filed Oct. 28, 1925, 


MR. JUSTIGY TAYLOR delivered the opiniog 
ef the court. 


This is & suit by the plaintiff, James BR, Yool- 
ridge, and A. G. Baker, co-partners doing business oa James 
R. Woolridge, Sales Agent, agninst Ruby Krauee Levy end 
Simon Levy, doing business as the Bernice Goal Company, for 
$1,157.32, dammges for breach of a written contract for 
the gale of thirtyefive cara of coal by the plabntiff 
to the defendant, There wee a trial before the court, 
with a jury, and a verdict and judgment in favor ef the 
plaintiff for that sum. This appeal is therefrom, 


The plaintiff wag 4 distributer and sholessle 

. dealer in coal, engaged in business at Yoolridge, Tennessee; 
buying in carload lote at the mines ond then s¢liing dealers, 
brokers and consumers. The defendant was a coal denler, 
engaged in business in Ghionge and at other places, under 
the name of the Bernice Ooal Company. At the close of the 
evidence, the summons, preecipe end pleadings were amended 
by striking cut and dismissing as to ome of the defendants, 
Simon Levy, leaving Ruby Krause Levy as the sole defendant. 
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a) 


The coal in question was not bought for 
consumption by the defendant, int to be shipped to her 
customers according te orders ant instructions from her, 
The defendnnt had bought coel from the plaintiff prior 
to the time the contract in question mes made, 


fhe defendant wrote to the plaintiff at Chicago, 
on April 6, 1891, stating that ehe wee in the market for 
25 oars of coe] for shipment in June, ani 25 care for gach 
aonth after that up to April, 1922, and in that letter 
said, *We will be glad to have your price on this cone 
tract." The plaintiff, on April 6, 1921, anewered that 
letter, and stated that it wae likely he would be in 4 
position te furnish the coal for shipment te points on 
the Southern Railway, and that "any orders would be booked 
subject to the usual contingencies.” Also, in that letter, 
the plaintiff said, "Ail quetetions are necesserily for 
immediate acceptance." 


On April 27, 1931, the defeniant wrote to the 
plaintifg, “We enclose you our first erder * * *, We 
expect to send you orders for twenty-five cars a month 
beginning with next month eonfoThing to your letter of 
April 8th, and hope you will be able to take care of us 
Tight along." ‘The order in thatvletter was for one car 
of Jeliico wap, at $4.46 2 ton, That order wee filled 
by the plaintiff, and the defendant paid for it by cheek. 


On May 13, the plaintiff wrote to the defendant - 
and encloged the contract, theene here in question - as 
follows: ‘In line with your suggestion, hend you herewith 
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for your signature ® contract covering ten cars per month 
of Jellico Lump (Goal, up to September lst, on the basis 
of prices quoted you in my letter of May 2nd. If entirely 
satisfactory, kindly sign this contract and return to me, 
and I will forward you counterepart with my signature to 


Close the contract.* 


On May 21, the defendant wrote to the plaintiff 
and enclosed the written contract signed, “Bernice Goal 
Goupany, Gimon Levy, General Menager," and on May 34, the 
plaintiff signed a duplicate of the contract, and sent it 
te the defendant. in a letter which accompanied the cone 
tract, the plaintiff wrote, “I need your shipping instruc 
tions on this corl in order to complete the shipment Within the 
time designated." fhe contract in question was for thirtye 
five cars of Jellioco Lump Goel, to be shipped aa follows: 
*Shippring Instructions, Five cars in wey, ten cars in 
dune, ten in July end five in August." The sontract 
eontained the following, “Provided, however, that this 
$ai@ and purchase contract in its entirety is maie subject 
to the comditions, terms and etipuiations herein set forth: 

(a) after the exercise of due diligence on the part 
failure $0 make shipeekts sf coal wader $his con~” 
be en ordered, stipulated or required by the 


2, if prevented by mining or labor troubles, 
shortage of railway equipment, accidents or any 
other unavoidable enuses, and such deficit of the pure 
ohager's requirements as may reeult therefrom Fill 
be considered as eliminated from this contract. 


(b) This contract, with all other existing contracts 
and orders accepted by the Seller for like kind, pete 
or size of coal, to be shipped to other persons, firms 
or corporations, shall have concurrent rights as to 
shipments; and likewise any subsequent sales of 

ooal to others shall heve concurrent rights with this 
contract, provided that existing contracts and orders 
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as of this date, do not exceed normal output of 
suppiy of the seller, 


(eo) Im the event of a reduced or rertricted output 
of mine or mines producing the coal designated here- 
in which may prevent the Seller from furnishing the 
full requirements of the Purchaser under thie cone 
tract, the Seller shall ship the Purchaser while such 
condition prevails, such percentage of the available 
output of the mine or mines producing the ooal dese 
— herein, as will be proportionate to the reise 
tion that the Purchaser's requirements as stated 
herein bears to all of the Seller's obligations." 
On May 28, 1921, the defendant wrote the plaintiff, 
"We have your order of the 24, and we are doing our very 
best to get our customers to begin giving us shipping ine 
structions on these ordera just aw quickly as possible, and 
will forward them on to you just as soon as we can get them 


from cur customers, * 


On Way 30, the plaintiff wrete to the defendant 
stating that he would be glad to have her shipping ine 
atructions as quickly as pogsible, “as mye sales of any 
aurplus tonnage are governed by existing contracts. * 


The plaintiff, James R, Woolridge, testified (by 
deposition) that while negotiating the contract in question 
with the defenient, he wae arranging with the Falls Branch 
Geal Company to furnish ‘him the necessary coal provided for 
by the terms of the contract with the defendant, and that 
he obtained an option from the Falis Branch Coal Gompany for 
that amount ef coal at fixed prices subject to confirmation 
if hie trade with the defendant was consugmated; that on 
Mey 24, when the trade was consummated, he closed the deal 
with the Falls Brench Goal Gompany for thirty-five cars, 
the quantity of coal called for in the contract made with 
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the defendant, He further testified that hia contraet 
with the Falle Branch Goal Company wae made on such 
terms and ennditiogs that it called for delivery by that 
Gompany to the plaintiff in the arounte and during the 
time stipulated in hia contract with the defendant. 

He further textified that the defendant never at any tine 
furnished him with shipping instructions for the coal called 
for in the contract; that he wrote to the defendant on 
dune 11, stating that he wae “yet witheut shipping ine 
structions on the tonnage covered by your contract rith 
me for Jone delivery, anid as nearly oneehalf the month is 
gone i write to bring the matter to your attention; ® 

On dune 16, the defendant answered the plaintiff's, Letter 
of the llth ag followe: "We appreciate your letter of 
the Lith inust., and are indeed sorry to advise thet so 
far ©) we have been wable te seouwre orders in the terri- 
tory your coal ean go. However, we hope to lend some for 
you in the next week or sc.” 


Om dune 29, the plaintiff wrete to the defendant 
as follows: "Referring te your contract with me, would 
state thet 1 assume you will be in position to teke during 
duly the fuel tonnage ealled for by contract, and that you 
will likely be in position to handle some of the tonnage 
that should havegone te you in Jume. Kindly advise by ree 
turn mail with definite shipoing inetructions." 


On July 5, the defendent replied to the slaintiff's 
letter of the 29th, stating: ‘our customers whom we expected 
te take your coal won't pay use your price for it, and ale 
though we have been working very hard on the proposition 
trying to get them to give us their orders, we have not 
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been successful." 


The plaintiff testified that during all that 
time he wes able, ready and willing to comply with the 
contract om his part and ship the coal, 


On July 9, the plaintiff wrote to the defende 


ant ag follows; 


"I have your faver of the 5th inst. and understand 
from game thet you have been uneble to furnish me 
shipping ineatructions on ay contract with you bee 
enuge of the fact that the current market on Lump 
oonk has not kept pace with the schedule of prices 
on contracts made @arlier in the sesson. It was 
natural to assume thet when you made this contract 
you had dispodition or knew thet you could get 
disposition for the tonnage contracted for, and as 
matters stand I will have to take the coal from 
the mines, and dispose of it at the market, snd 
the difference between my gelling price end | 
eontract price with you, is properly chargeabie 

to you om thie tonnage. I made & contraet with 
the mines te furnish the coal covered by sy cone 
tract with you, and I an compelled te take the 


coal, 

"I want to be reasopable in the handling ef the 
contract, and in order to make it possible for 
you to furnish me disposition 1 will make the 
price te you $4.56 per ton f.0.b. mines on the 
oo2i for which you furnish we shipping instruce 
tions, will enable me to ship du the 
month of duly, and you oan weke up your 

quota on this basis as well as the tommage called 
for to be delivered in July." 


On Auguet 4, 1921, the plaintiff net receiving 
any answer to his letter of July 9, wrote te the defendant 


ae follows: 


"Sue to the fact thet you feiled to furnish me: shipping 
instructions for the coal you purchased from me, covered by 
contract of May 12, 1921, I was forced to sell this coal on 
the open market, at prices lower than the contract prices. 


i gold for your acoount in iy five 
ours, 229 tons, at a loss of,......0+.. 880.15 
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oTo 
Gi sold for your account in dune ten 
oars, 4624 tone, at a lose of ........8309,40 


I sold for i aceon’ in duly ten 
cars, 5 tons, at & lose Of....++65. 375,07 


8664.62 
I heave charged to your account the $664,623 which I have 
lost through your failure te take the coal you contracted 
with me to furnish, and J will appreciate your cheek by 
return mail to oprer." 


On August 5, the plaintiff? wrote to the defendant; 


*On my contract with you of May 13, 1991, there 
are due you for August shipment ten cars of 
Jellicoe Lusp Goai at $5.20 per ton f.0.b. mines, 
Xt am in need of disposition for this coal, and 
Will ask that you furnish me shipoing instruc- 
tions ——T On Game, as otherwise I will be 
forced to sell for your secount, as I have con- 
tract with the gines for thie tonnage and the 
mines expect me to take it.* 


On August 12, the defendant wrete te the 
plaintif?: 
"Your letter of Au Sth has been received, and 
you have no right te sell epal for our account, as 
we have not autherized it, nor will we suthorize 
4% under any ciroqumstances. Your contract srovides- 
if you cannot make shipments for reasons beyond 
your control, or through conditions beyond your 
eontrol,. that you are not to be held responsible 
for it. 
In that letter the defendant further writes 
that she had made every effort to get the customers to take 
the coal, but they would not de 90; thet the failure wag not 
the defendant's and that, therefore, she was not responsible, 


The last paragraph of that letter is as follows: 
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"You knew when you sold the goal to us that we 
were buying it for our customers - that we could 
not use it for ourselves, and if ow customere 
refuse to take it ia, this is a feature which we 
cannot control,” 

On August 18, the plaintiff wrote to the 
deféndant atating that the contract in question wae not 
subject to the interpretation made by the defendant, ond 
that the coal onlied for by the contract had been sold 
for the defendznt's account, and that he was selling for 
the defendant's account the coal aulied for and to be 
shipped during the month of Auguet. In that letter the 
plaintiff requested a remittance for $664.62, to caver 


the amount due the plaintiff on August ist. 


The plaintiff? wrote tvo nore Letters to the 

defendant, one on September 6, and on on September 25. 
In the letter of September 6, the plaintiff wrote to the 
defendant: 

"Due to the fact that you refused to furnish me 

shipping instructions on the coal you purchased 

from me for August shipment, covered by contract 

of May 12, 1991, I wee foreed to sell this tonnage, 

452 tones, on the open market at an average price 

of 4.11 per ton, thereby losing seg ton, & 

total of «68, which amount I heave charged to 

your account. This with previous chergee to your 

account makes $1157.30 dueme from you, and for 

which amount I will ask that you send ab check by 

return mail." 

in the letter of September 25, the plaintiff wrote 

to the defencant that he had conferred with his attorneys, 
and was advised that the defendent's position was untenzble, 
and informed the defendant that if he did not hear from the 
defendant by October 15, he would take euch aetion as he 


deemed necessary to protect his interests, 
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The plaintiff testified that he sold the 
thirtyefive cars of coal at the market price on the 
dates that the Coal dompany notified him the coal was 
loaded and awaiting hie order; that the Falls Branoh 
Gonl Company made him teke the con]; that it delivered 
the entire thirtyefive oars to him at the mines. 


There was put in evidence for the plaintiff 
the dates on whieh the various tennage wae sold, and the 
prices per ton, and the names ef the purchasers. He 
further testified that the prices were the best obteine 
able at the time the coal wae sold and delivered. He 
algo testified that it was the custom ond usage prevaile- 
ing in thet district to give shipping instructions at 
the timé the contract was made, or to give instructions 
prior to the time the date shipments are soheduled to 
wo forward. He further testified that he wnderatood 
that the defendant was not going to use the coal her- 
self, but that she proposed to sell it and would, before 
the tine fixed in the contract, furnish him, the plaine 
tiff, with shipping instructions as to when and to whowe 
to consign the coal, He further testified that there 
were no mining or labor troubles, shortage of railway 
equipment, necidents, or any other unavoidable causes, 
such as were mentioned in the provisions of the contract, 
and that none of the causes mentioned in Clause @ of the 
contract in regard to preventing the purchaser from ree 
e¢iving or using the coal, occurred or interfered with 
the defendant accepting the coal, or furnishing instruce- 
tions for its delivery; that the defendant never uade 
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>) Cee 
amy claim based on Clause G, 


It is claimed that the contract in question 
wae vold for want of mutuality. Gounssi for the defend] 
ant cite two Iilinois oases; Higbie v. Rugt, 211 111. 333, 
end Joliet Bottling Go. ¥. Brewing Uq., 254 111. 319, 
@s supporting that claim. In the Higbie gase the contract 
involved the promise, *I will send you what five pound 
jelly paile you may want et forty cents dozen, f.o.b. 
Keene end wili allow five per oent for ensh in ten days.* 
Of course, ag the court in that onse said, “He (the purchaser) 
wight elect to sell no five pound paile whatever, or to 
purchase all he should eell from some person other than 
Rust. There wee no agreement on Higbie's part to take or 
want any pails whatever.* In the inetant case Yoolridge 
promise? to sell and the defendant premised te buy 35 cars 
ef coal at a specified price, within a definite, fixed time, 
There was not, as in the Higbie case, any unesrtainty as to 
the asount. I, the Joliet Bottling vo. case, neither the 
duration of theceontract, nor the quantity te be delivered 
wes fixed. Guch is not the case heres; where both the time 
and azount rere mutually agreed upon, The asount was 35 
care, the time was five care in May end ten in each of the 
months Juns, July and August, ani the quality was *Jellice 
Lump Coal.® Where the amount of merchandise, or the tine 
ef delivery, is left by the contract entirely to the capice 
or judgment of one of the parties, it way be seid to be 
without mutuality. Sueh is the Higbie cave. In Grane v. 
Grane & Go., 105 Fed. 869, cited for the defendant, the con- 
tract was that the vendor "wae to furnish to the former 
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(the vendee) all the dock oak that the former would ree 
quire for their trade in Chicago market during the year 
1897." There the quantity was not ascertainable, and so 
the contract, as held, wae void for lack of mutuzlity. 
Where, however, the winds of the contracting parties have 
met on quantity, quality, price and time, there is mutuale 
ity; and the mutual promises become each a consideration 
for the other, and autual, binding obligetions arise. 
Bearing those principles im mind, wae the contract here 

in question mutually bindingt 


It is urged thet Clauses (ajend (b) are ao 
devised that the seller wight scoept from third parties 
ae many orders as he wished, and se a result, the buyer 
would have to be eatisfied, not with the 35 cars specified 
in the contract, but such a proportion of 35 care as the 
total amount of coal the seller head for sale, bore to the 
total anount of his orders; and that, ae a result, if the 
price declined, the seller could held the purehaser to 
the full 35 emrs, but if it rose, he cowld sell to others 
at higher prices, snd then oDly be bound te deliver to 
the buyer of the 35 cara, that part ef the 35 cars which 
the total amount of coal for delivery bere to the total 
ordera. 


Interpreted reasonably, however, olsuse (2) 
merely provides protection for the seller in ease he is 
* prevented by mining or labor troubles, shortage of raile 
way equipment, accidents, or any other unavoidable cauees," 


from making shipments. Of cours®, if the seller set up 
in a suit any one of those provisions as a defense, he would 
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have to prove it as a matter of fact. Obviously, he could 
not of hie own volition bring into being any of those ex- 
eceptional conditions, Further, clause (b) limite the 
seller's rights even under the exeeptional conditions, and 
provides that he is bound to give the purchaser "concurrent 
Fights with #11 other purchasers." fhe two clauses, (a) and 
(b), taken togethor are complementary and reasonable, They 
in no way give the seller an option merely to be determined 
by his own caprice or will, The contract is a form used 
by coal operators and whebesale dealers of coal in Southern 
Appalachian Field, which covers Southern Kentucky and East 
Tennessee; and is ueed by an association of over 150 operae 
ters and wholesalers in that field, 


It ia contended (1) thet no injury or dame to 
Plaintiff wes shown; (8) thet all of the coal wag resold 
by the plaintiff prior to the time of performance; (3) 
and that by such resales the plaintiff rendered himself 
inecapsble of fulfilling hie promise, and, so, wae guilty 
of the first breach of the contract. Ig our judguent, those 


contentions are untensble. 


By the contract of May 12, 1981, the plaintiff 
#0142 to the defendant 35 cars of coal "to be shipped during 
the next four months * * * which the purchaser buys and 
will pay the price per ton * * * stipulated." The contract 
provided for the price, f.0.b. the mines. The place to 
which it was to be shipped was not set forth; that rexzsined 
for the purchaser to determine, and se put upon the purchaser 
an obligation, in the nature ef a condition precedent, to 
infora the seller in apt time as to the places to which the 
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ears should be sent. The s@lier saked for shircing ine 
structions on May 24 and 3), June 11 and 39, July 9,and August 
4, 15 and 18, and got none. On way BS, the purchaser wrote 
that instructions would be forwarded "just as soon ae we 
ean get them from our customers"; on June 16, "Sarry to 
advise you we have been unable to secure orders in the 
territory your eoal oan go. Hope to land some for you 

in the next week or #o;" on July 5, "Although we have 

been working very bard on the proposition trying to get 
them to give we their orders we have not been success ful;* 
on August 12, "You knew then you gold the oo.) te we that 
we were tuyinmg it for our customers =~ that we could not 

use it ourselves, and if our customers refuse to take it in, 


this is @ feature we cennet contrel,” 


Ae the eourt said in Salker v. Tucker, 70 I11, 627, 
"it ie no defense for = breach of « contrant that te perform 
it would be wnprefitable." fhe claim of the curcheser, from 
time to time, that whe did not get orders from her cuctomers, 
snd sc could not give ship ing directions, merely meant, 
practically, that if she got orders so thet she would be eble 
to give the seller shipping directions, ashe would loee money. 
As the court said in Hortie v. Keeler, 132 I11. Apr. 4G1, 
"Jt ig, when analyzed, simply a statement that he could not 
profitably eeli it." 


It is urged that the plaintiff’ should have held 
@ach month's quantum of coe] until the end of the menth, 
but as the defeniont was bound to give ahipoing directions 
each month, as the evidence shows, and she never at any 
time *ithin that whole period geve any instructions whatever, 














Lom 


mee eeloR Me OT Sedan <ettoe an? look ed Bivode 
fous Dia? (es WS bee EL awh 08 bee 28 yet eo pectin 
| siome comedy eit NE Yat * iia Fas See us Lah | 
BY Be gE al eo" Petre sdaeal s 
ee gets Od. eeek 2a Pea al bone 
: age ee. erehte sues ao aides eee arad oF wey 9 
* way Set see hayi of aqOR JiR aap keen fail: ‘Te 
ee ee ee 
te. of acne saaasinonicy ‘wat ape ” ae eee 
— we a Sen oad cis ad sale ry weet. 4! 
foe Ree oe Fede @ aranotage ten g0% tt gaye 
att 44 otat of aout — tae ME Bee, 

















agen orett Rivas, eeacate Va. tate pony at t. 
. aftttnem oct ty Rees eat Kem tate Yo extn, at toon dae 
ai mmaion he wairatte wtly ot haved eon mae eigen toh 





"Shi iil i i ia isi cca) iam 


“lie 


and, obviously, was not able to do s0, hecause she, herself, 
had no orders for the conl, end moanrhile the plaintiff was 
urgently requesting shipoing directions, heving bought the 
35 gare outright to £111 the defendant's order, it would 
not be reasonable to hold that the plaintiff forfeited hie 
Fights because he did not do an admittedly useless thing. 
Kepectally ie this true when there ie no evidence whatever 
‘that the plaintiff would have gotten a higher price for the 
benefit of the defendant if the coal hed been sold later 
and after some formal notice to the defendant. why give 
notice when the defendant throughout the whole period ine 
sisted that he wae not able to give shipping directions! 
ever once wae she in a position to aceept a single ear, 
and, in substance, #0 informed the plaintiff, It would 
have been entirely aupersrogeatoery for the plaintiff to 
notify the defendant. Each knowing the facts, the pinine 
tiff had the right te dispose of the coal without giving - 
what would have been - a needless formal notice. The defend- 
ant cannot complain, knowing as she did, that such notice 
would have been superfluous, and would have made no differe 
enee to her rights or obligetions, The law dees not gener- 
ally require done thet which is obvicusly without value, 

It is a fair inference that the defendant fabled to get 
orders, and was, therefore, unable herself te give shipping 
directions to the plaintiff beoause ehe was unwilling te 
sell the 35 cars of coal which she had bound herself to buy, 
at a lower price than she had contracted to pay for them. 
There is no evidence that the defendant was hurt bedause 

the coal due to be shipped each month was sold by the 
plsintiff before the teruination of each month, respectively. 
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if the defendant had shown that the market price had been 
more favorable if each month's quantity had been held and sold 
at or after the expirstion of the month, the argument that 
was made might be plausible; but from aught the record shows, 
the alleged premature sales may even have been te the advante 
age of the defendant. Wor is there any evidence that the 
defendant sent directions fer any shipment after the plaintiff 
had sold any of the 35 care. If in apt tize, the defendant 
had sent euch direetions, the plaintiff might have heen hela 
to have sold the coal prematurely and, therefore, at his 
peril, and would have been obliged to fill the defendant's 
orders, or suffer the consequences. Selling from time to 
time before the end of each month, did set necessarily put 

it out of the power ef the plaintiff to fulfill hie cone 
tract. There is no evidence te that effect. And this 

is not & contract for specific goods, Goneidering the 
history of the defendant's conduct, she wae practically in 
default from the beginning, and all, it is fair to secune, 
because the price to be paid the pjeintiff was higher 

than she gould sell the coal for to her own customers. 


There was here no sale of any specific coal. 
Ho title to any car of coal passed to the defendant. 
Although the plaintiff ortered from the Falls Branch Soal 
Gompany coal so as to prepare himself to carry out his 
contract with the defeniant, i¢ was not necessary fer 
him to use that coal to fulfill his contract with the 
defendant. When the plaintiff sold eoal of the kind the 
defendant contracted for, that fact merely showed the 
market price, and alse that he was ready end able to carry 
out hie contract. Ag no title hae passed to the defende 
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ant, no question of resale arises, 


The plaintiff proved the difference between the 
mrket and the contract price. That was proper and juse 
tified both by the pleadings and the evidence. 


The judgeent, therefore, will be affirmed. 
AFYIRWED. 


THOMSON, P.3. AND O'OCONKOR, J. SONCUR, 
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ANTON KOSMOWSET, 


2391.4. 656 


Appellee, 
APPEAL FROM 
i MUNICIPAL COURT 
a ‘a and PAULINA OF CuIGAGO. 
Appellants. 


Opinion filed Oct. 38, 1925, 


MR. JUSPICH PAYLOR delivered the opinion of 
the court. 


The plaintiff, Antone Kosmowski, obtained in 
the Municipal Court « judgment by confession in the sum 
of $691.25 agaiget the defendants. Om, setion of the dee 
fendants, supported by en affidavit it wae opened up end 
the defendants given leave to defend; the judgment smane 
while, to stand as segurity, There was a trial by the 
eourt, with a jury, and » verdict end judgment for $691,265 
for the plaintiff. This is an appeal therefrom, 


Atthe trial, the plaintiff introduced in evidence 
& promissory note dated July 18, 1916, for $500.00, pay- 
able on dewand to the order of the plaintiff and signed by 
the defendants; and the plaintiff himself testified thet 
the note wae mde out in Paul Irese's office, and that it 
was given for full consideration. Having wade out « primp 
facie case, the defendants put in evidence tending to show 
thet they never signed the particular nete in question, 
In rebuttal the plaintiff put in evidence to show the cire 
cumstances surrounding the giving and signing of the note, 
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That evidence tends to show that in 1912, the plaintiff 
loaned the defendants certain sums of money, giving them 
two cheeks aggregating $817.00, therefor, and thet on July 
18, 1916, there was a settlement of pending money aatters 
between them; thet on that date an assignment of a judguent 
for $641.67 ageinst a Brewing Gompany in favor of one of 
the defendants, which had been assigned on Hareh 34, 1913, 
to the plaintiff, vas merged in « settlement of certain 
patters pending between the defendant Karl Puswaskis and 
the Brewing Company, and as a regult the note for $506.00 
here sued upon wea given by the defendants to the plaine 
tiff. 


it is contended for the defendants that the trial 
judge erred in admitting in evidence on rebuttal fwo cheeks, 
one of $100,00,dnted March 6, and one for $417.00, dated 
dune 87, 1912, which it was claimed were the original cone 
gideration meving from the plaintiffs, Thetis untenable. 
Having mde ovt « prime fecle case by the note and testimony 
ef the plaintiff, he was then entitled after the defendante 
had closed their conse to rebut it, by endeavoring to show 
just what the considerstion of the note was. Such evidence 
was unnecessary until the defense wes mde. Guality Car Gn. 
V. Sopkbill, 182 311. App. 175, 


Complaint is made that the defendant Karl Puswaskee 
was referred to as the plaintiff', brother-in-law, and that 
the jury say have been improperly influenced by the statement. 
That seems to be an uneubstantial objection, especially as at 
the time of the trisl, the relationship did) actually exist. 

It is contended that it was ¢rror net to permit Hillis, an 
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attorney te testify, Wie teatimony, however, the record 
shows would have been concerning the assignment of the 
judgment in March, 1913, and the docket evidence in the 
cave of Puswasky v. Kersten an‘ the Gonrad Seip Brewing 
clearly shows that the aesignment was wade on March 24, 
1913. ft is, aleo, contended that it was error to pere 
mit Irose, an attorney to testify for the claintiff, 
That is untenable. Irose's testinony shows that both 
the plaintiff aad the defenvant, Karl Puewaskis were 
present when the events cocurred concerning which he 
teati fied. 


The evidence overwhelmingly shows that the 
verdict of the jury wae justifieds 


We feel bound to oriticiae the brief filed for 
the defendants. I dyes not contain « sufficient etatee 
ment of the caa@; no points are specifically made, and 
there is no se@gregnted argument. I+ does not comply 
with the rules of this court. 


fhe judgment will be affirmed. 
AFFIAMED, 


THOMDON, FJ. AND O CONNOR, J. CONCUR, 
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LILLIAN SIMMONS, 9391.4. 656 


Appellee, APPEAL FROM 
CIRCUIT COUNT, 
GOOK COUNTY, 


Ve 


YELLOW GAB OOMPARY, 
Appellant. 


Opinion filed Oct. 28, 1925. 


MR. JUBTICE TAYLOR delivered the ovinion of 
the court. 


This ia a guilt brought by the plaintiff, Lilliien 
Simuons, @enineat the defendants, Yellow Gab Gompany, Yelden 
W. Shaw Company, and John Luedtke, in the Cirqwit Court, 
to recover damages for personal injuries claimed to have 
been received by her ae the reault of o eollision between 
& yellew cab, in which she was 4 passenger, and a touring 
cay belonging to Luedtke. There was @ trial, vith a jury, 
and & verdi st, finding the defendumt Luedtke not guilty, and 
finding the defendants, Yellow Gab Company end falden #, Shaw 
Company guilty snd asseseing the plaintiff's damages ar $9,900.60. 
The court heaving entered judgwent in accordance with the 
verdict, this sppeal was taken by the defendant, the Yellow 
Sab Company. 


The evidence as toithe accident shers, substan 
tially, the following:e In the early afterneen of Decesiber 
10, 1921, the plaintiff hired a Yellow cab at Van Buren 
atreet and Yabaeh avenue to take her to the Alexian Brothers 
Hospital. One Gorden wis the driver of the cab. At the 
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trial, he me not called as his whereabouts were unknown, 
Gordon drove the onb north, and finally driving weet on 
Selden avenue - on east end west street - entered the inter~ 
section of Belden avenue and Gliften avenue, the latter be- 
ing ® north and south etreet. Ag Gordon wae driving weet 
on Belden avenue, there was « heree drawn milk wagon just 
ahead of him. ie drove to the south of thet vehicle end 
entered the intersection near the southeast corner, that is, 
south of » line drawn east and west in the aenter of Belden 
avenue, At the time, he was driving from 30 to 36 - one 
witness gnid 40 <- miles an hour, Aa the esb entered the 
iuteryeection from the neet, « Buick touring cor belonging 

to and driven by the defendant Luedtke, was coming from the 
south on the east side of Clifton avenue, It was traveling 
at about 12 to 15 miles en hour, One witness said Luedtke 
told him he was going from 32 to 35 miles an hour. The two 
machines collided near the eoutheanet comner ef the intere 
section, the front of the Buick touring oor eatriking the 
left rear wheel, or the fender of the Yellow cab. Acoording 
to one witness, the impret wae terrific. After the collision 
the Avick touring car went on towarde the northwest, stepping 
on the sidewalk at the northwest corner of the interseeticn, 
Tne Yellow cab went on weet, wabbling from side to side, and 
finally tipped over on ites left side. 


The plaintiff testified that st the tiwe of the 
eOllision she was sitting in the Yellow cab reading a news 
paper and that after the colligion, until Inte that aftere 
noon when in the 5+. Joseph hospital, she head ne recollece 
tion of what took place, immediately after the Yellow cab 
tipped ever, some men, tho were there, got om the top and 
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finally succeeded in getting the door open and the plaintiff! 
out, he me then, wmeonscicus, taken in on automobile to a 
hespital, 


In the brief for the defeninnte, the Yellow Gab 
Company, counge) atate that no question is raieod either 
as to the sufficiency of the evidence to warrent ite sub 
mission to the jury, nor "as te the verdict being saunifaste 
ly againet the preponderance of the evidences,” but that 
the main dispute is with reference toe the injuries sustained 
by the plaintiff ag the result of the collision, 


The plaintiff introduced evidences tending te show 
that ag a result of the secident she suffered various sere 
ious injuries, end that im consequence her beelth has been 
greatly impaired, 

at the tine of the accident, the plaintiff was 22 
yeare and Gicht aonthe old, he wee born in Ghieago, graduated 
from grammar school, went tyro yearn to high esehool, after 
waich she went te work, She begun with office work, and 
was aftervearda, up to the time of the accident, in the eploy- 
ment of various film companies, in the course of her Lifes, 
she had euffered & muber of operations, “hen 13 years of age 
she hurt her Left knee and it wee operated on. iy 1916, she 
had both breasts removed, The reason given by the pisintiff 
ia that one became infeeted by means of 4 pin used in @ 
brassiere, and that she had both removed eo ae not te look 
abnoraal, 


, In 1913, she wee operated on for appendicitis, 
Goeme years before the trial she had hed her tonsils reserved, 
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Also, pricr te the accident in question, she hed o fell sad 
injured her left knee, ond rae paid compensation therefor «t 
$10.00 & week, for some wontha, by the American Hedical 
Aseooiation for whom she wie working at that time. Three 
or four years prior te the trial, she broke the wiring that 
hed been put in her knee by Or. John 8. Murphy, who operated 
on her, ani Or. Garvey then operated, taking the wiree out. 
Her testimony ic that at the time of the aceident she was 
in good health. Her evidence as to the injuries osused by 
reason of thé aceident in question is substantially ae fol- 
lowa;:~- that when ehe was taken to the hospital they packed 
her in ice; that her nose wag swollen and bruised; that her 
nose and eyes were black and blue ond her face awollen; that 
she hac very severe headaches; thet she had very sharp pain 
in her nove; thet one of hor shoulders wes injured and wae 
painfuj; thet one of her arms wis injured so that she had 
difficulty in raising it; that her chest wes burt and still 
bothers her; thet she still hae # black and blue aark on her 
face and = iump on her check; thet her entire back ached and 
bothered her; that ahe eannot now breathe through her noes; 
that her nose ig now ergeked and fallen in. Gubsenvent te 
her socident, she was treated by a number of physicians. hen 
ghe was first taken to the $4. Joseph Hoepital, her personal 
history was written down on 4 formal shart. A copy of that 
was introduced in evidence. It resites under “Diagnodis* 
that there ws @ “fracture of nese) septua.” It, also, 
shows the following: “iMmjury to head, shoulder, side and 
knee, sustained when Yellow onb was upset. Gomplaine of 1, 
Bump on forehend = left side; 2, Tenderness and pain in pos 
terior part of left shoulder, 3 Pain in upper part of nose, 
4 Pain left part of chest superficially. 65 More pain in 
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left knee than there woe previous to injury. Patient dose 
not reneaber detuile of how accident haspened, the wae 
dazed momentarily, but did sot lose conseloueness.” Wnder 
the title, Physical Examination, 1% recites thet there wae 
& @welling on theleft aide of the forchead, with elight #kin 
abrasion; @ slight abrasion over the bridge of the nose and 
thet thexé was tendexnegs at that point; thet there was pain 
on pressure, in the left shoulder; that there wee a alight 
tenderness over the 6th end 7th ribe. 


Ghe wee taken to the heepital on December 16, 1221, 
and ieft thereon December 23, 1921. Fer the next treo months, 
she wae treated every other day by Dr. Golovey. He g,.ve her 
medicine and adminietered several hypedersios, the went beck 
to work eight weeks after the accident. Op Secember 94, 1921, 
the day after ahe left the hospital, she went to Or. Hayden. 
There wie introduced in evidence a meaorendum ade at Or. 
Hayden's office. I% contained the following, *Hose is erook 4, 
Adv. her that there in na bresk in septus, hie hes teen 
reneved (@ yra. wgo che says) Or. Forter, Mich. Blvd. Bldg. 
in office * * * Nese is crooked mightily to left (she says 
wae atreight previous te injury). He fept. or @rtilages or 
pone ineide.* Under dete of January $0, 1984, there ia the 
recitation, "i tock her to oper. room, she gaye cooainised 
it - then told her there was toc such seelling - ays no 
operation wes ever done on her noae." Ghe visited Or. Hayden 
five or e§x times in the two wonthe after she left the hospital. 
On March 8, 1922, at the recommendation of Gr. Sgievey, she 
went to one Thoms, « druggisat'’s physicien, whe galled hiaself 
@ maprapeth. He trented her three times a week until Keverber 
30, 1922. He gave her, what he onlled, a series of scientific 
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thruste or preasures on Various secinte throushout the spine, 
with the idea, ae he onys, of relieving or stretching out 
the shrunken condition of eertain ligomwents and te relieve 
irritation te certain nerves, “ies treatment wae limited to 
the spine. Thome tectified that while under his treateent, 
her hose bled five or six times, 


As to hey condition at the time of the trinl, her 
evidence is that her left arm, which she eould herdly raise 
at al. shortly efter the accident, hae grown some better, 
though it still gave her prin, and did se at the tine she 
waa testifying; that her spine, whick she first noticed 
after the injury, hurte her 011 the tine, chiefly «hen 
whe ie sitting; that she #ti11 hae constant headaches; 6 hat 
her neae@ swells end at tines ie very painful; that her nose 
very frequently blesde; that since the acoident, it has 
coourred about 85 times, though before the eesident it 
never haopened; that her nose is orocked, wherens before 
it was straight; thet after ehe went back to work her eyes 
were bleck snd blue and quite a few tices would ewell ond 
fill wp with pus; that there ie stil) « werk, a blue lus 
on the aide of one chetk, that wae not there before the 
aocident; that ehe has hed feinting end orying spells sines 
the accident; thet ahe was disgusted with living, had se 
auch pain and hat te werk, snd tiet she had @ lot of pain 
and headaches aud dif not sieep well. 


There is oonsidereble controversy conerraing the 
injury to the sleintiff's nose. Br. Steffeason, « special- 
ist, who exanined the plaigtiff in Jgnusry, 1922, stated 


ae 








oe | dodges: neley aeceeet a eee ee nih 
dhe ndaeoeren ae getentinn La exes ed ee co ead eae 
gee ef toa moueregad eats Ge ecetatiann seared ont 
OY ANPGET Mer rwhdoend 9B sammie ehebroe oF able 
—— wae cil scion wns aR ete eaodt . nag 
| Rieke tie we best awe 


on fhed ad en inte. om te avaeabon, sed 4 et oh ne ot 
aRkoy orb, bhane Cae ind se aise pies nd tent ake e whee 
ghee. anne eGR Hed Rash iewe one we ke eee, ave | 
A 4 
Big age eee was. din soe: ghee Site eaahe parrtiowt eae e q 

( mivie AUER. (oad 08h Sia-28t steel goa ag ee 3 
wate erdeabaes daat seg fea. Shire ait, cat eda ab oath 
Hts Fouk “peleder ety Ae, eoeke fe bas atone: ene 
PE AE Pe Ra som Flt geeoate ec oweny 

oF tathiesn 26) erstad (garde quembt 88. gosite. esomeit BS 
Aes oenede oxieaEN Re aoa sed Femt Ghmmmere: | a 
Re aad Seis DP dead toe eile ote dedt pemnaE ei 
Rem Biewe O78 SRT RR Ueto bum til ee Reh ae 











Boul geld 2 yhenw A Lies ee ‘sinath BoaP ate wea 
| ue wieted ekent. yon kaw tad “tied: fae oe hen ce 
aria adhe gators: bros paoraiok frat tet? eae pat gteskaone 
ye keel gee ah te Bona DD tot ots tale Ca 
seat bpiaonsinainnelion segsnd hae ivee ot had ae ang: aoe 
Pat ha ‘arent er Namen 





of 


that the nose was then crooked; the) the upper part of 

the cartilage inclines to the right ond the lower towards 
the left; that at the bottom about « quarter of an inch 

of it wee missing} that the right nostril is entirely 
closed; that the right hag an opening in the bottam but 

none in the upyer part; that ke found no evidences of any 
removal of the septum, that 1 head not been cut outs that 
there was a lump sbout the size of « amull split pea, thet 
was movable, just beneath the skin, thet interfered wi th 

sir passing through the nese. Or. Hershfield, » neurologist, 
examined her in Janumry 1922, and just before the trial. fe 
substantially corroborated Dr. Steffensen, He stated that 
he found no evidence that any part of the septum had been 
out out. He diagnosed the ence as one of travantia neurosis; 
end said, in anever te a hypethetionl queation, that the 
bleeding end fainting spelle, headaches, disturbances in 
Sleep could be brought about by the accident in question. 

Or. Hayden testified that the cartilage and part of the bone 
ef the septum had been taken out. 


He further testifiedtiat when she was at the 
heepitel he took her to the operating room, to operate on her 
nose, but found the swelling too great; that when she was 
gigned owt from the hospital, the swelling ef the septun 
was atill present, and the nose ercoked; that she wee cigned 
out, ae a fracture of the uasal septum; that he oresumed the 
fractured fraguents were present, although the swelling 
prevented him from sesing them, n cfota~examination, he 
testified that ister, in January, he examined her, and, the 
swelling having reeeded he found that she did not have a 
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cartilaginous, but a menbrancous septum, that there wag 

no oartilage in the front of the nocez; that he thinks 

he told him that she had her nose operated on eight 

yeers before; that that wae the way he wrote it down ia his 
record; that the plaintiff, in talking with him shortly 
before the trial, said that he mes mistaken os to whet 

he had written down. We further testified that her nose 
at the time of the trial - wes erosked ani shout the aawe 
&e when she wes in the hospitel,. 


Five witn&sees testified that after the acoident 
the plaintiff had fainting spelle; that from time to tine 
her nese bled, and thet her nose was creoked, wherene 
forserly it was straight. They, aleo, testified that her 
@isposifion bad changed from being cheerful to being morose, 


it iscmtended for the defendant that the evidences 
aid not gufficientiy prove that the claintiff euffered such 
injuries aa the reault of the accident in question te justify 
the verdict and judgnent. It may be pertinent toe say at the 
guteet thet it is still beyond the power of even the ablest 
physicians and surgeons to determine with toafallible assurance 
what io or may be the full effect of such a catastrophe; or 
even what isor may be the full effect of such = shock upon 
the nervous system itself, it is perhaps pedantic te say 
that the balance between the funetioning of the nervous sys< 
tem and the rest of the organiem is such m delicate @equilig 
brium that it aay be seriously disturbed by any of almost 
infinite causes, Considering the impact of the tro machines, 
one geing about 20 miles an hour and the other 35, which as 
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deacrived by one witness, wis terrific, tegether with the 
turning over of the one in which the plaintiff wee a passenger, 
together with the obvious injuries she then reovived, 911 
taken in conjunction with what the evidenor sufficiently 
proves as to hey yhysieal end nervous condition thereafter, 
are we entitled to conclude that the verdict ae te asount 

ie clearly against the weight of the evidenee? Of course, 
the question arises, may what she waa before and would have 
been without the accident, be segregated from what she was 
before and netually was afterwards as a result of the aeci- 
dent? That was, though difficult, a watter of frdt fer the 
jury. Pricr to the secident, she had suffered on unugual 
number of ailmente snd overationa. Her tonsils, eprendix, 
left knee, and breasts had 4211 been inrolvwed, And there 

ig sone question about her none. ftill, en the ether hand, 
the bistory as recorded at the hospital deseribes her as 

& *well developed sand well nourished young seman," who 
siceps well and hee a good appetite, And in Or. Hayden's 
personal records, it is ateted under a date im January, 1971, 
*¥o serious illness - pretty well a6 a rule." Her on testimony 
and that of many other wiftneesea is evidence tending to show 
that as a result of the accident, serious changers took slace 
ig her health. it ie true that br. Krohn, a specialist in 
nervous cenditions, in answer to an hypotheticsl question, 
sontaining = recitation of the preesecident operations, gave 
it as hie opinion that they were suf icient to produce a 
neurosia, That specujative opinion, however, as far as it is 
applicable to the plaintiff's sondition, say bsve been in the 
judguent of the jury, sore than offset by the testimony of 
the plaintiff and her witnesses as to her former and later 
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condition, 


Considering the youth of the plaintiff end all the 
evidence ag to the injuries resulting from the accident, we 
do not feel justified in overriding the verdict of the jury 
a@ clearly against the weight ofthe evidenes. 


Ae showing procedural errors in the conduct of 
the trial, twe contentions are made fer the defendant, one 
based on a motion to withdzar a jurer, and the other, on 
alleged improper exazination of Dr. Hayden. Ae they, in 
fact, involve the saws subjectematter, they will be con- 
sidered together. 


Or. Hayden was subpoensed and called age a witness 
by the plaintiff, After being eubpoensed, he alied at the 
office of counsel for the pleintiff, and teid him that a 
Dr. Lemming had eonlled him, Or. Hayden, and spoken te him 
about the oeee; end thet later the plaintiff oalled to eee 
him, On ¢rosseexemination, he testified that the plaintiff 
on that occasion told him that he wae wistaken rhen he wrote 
dewn in hie record that she had teld him that her nose had 
been operated on eight years before the accidents that he 
eaid to her, "All right, if it is an error in the way I 
wrote it down, I will very frankly state to the court * * * 
that you say it ia an error and admit that it misht be, although 
it is written very pleinly, with the asme ink ond everything, 
that the rest of the history was written.” On redireet exam 
ination by counsel for the pliaintif?, he woe asked the qué¢¢e 
tion, "When you talked with me (plaintiff's counsel) you dise 
eussed settlement, of this ease, did you not?® and he answered, 
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"Mo, I didn't say anything to you abveut settling the exae, 
I believe I suid something to ker.” He was then asked by 
plaintiff's counsel, *Didn't you state that it would be 
advisable for her to take G25006 = to tale the 29007" and 
after cownsel for the defendant hed objected, there was 
added to the question the words, “which had been offered 

to hert® At the conelusion of the question, counsel for 
the defendant, objected, and asked, on acoount of the 
statement, to withdrew « juror, stating that the damage 

was done and could not be cured. The mnxtter was then 
considered by the trial judge and counsel in chambers, 
Later, in the presence of the jury, the triel judge annoweerd 
that the motion te withdraw a juror would be overruled; and 
eounsel for the plaintiff steted to the jury that when he 
asked DOr. Hayden the question as te whether he advised the 
plaintiff to aceest the settlement of $2506.00 1¢ was not 
his intention to convey any iupreaaion that fy. Heyden 

was authorized by the defendant er that the defendant had 
mide any such offer, but solely to show Oy. Mayden’s inter- 
est in the law suit. After that staterent, the trisl judge 
eaid, "The jury will disregard the question, es asked, or 
any anewer thet may have been siven by the doctor with refer- 
enes to it.* On further examination by Dr. Hayden, he ras 
asked by counmse) for the plaintiff, if he 4i4 net eny te the 
plaintiff thet if the onse was not disposed of, he would 
ruin her cas¢, and he anewered, *She said that you said I 
would ruin it if I testified." "I stated to her that the 
testinony I wou ¢@ have to give would be detrimental te her 
ease.” *] gaid eo far ae her nese wos aonoprned she had ne 
ease," “I told her that if she could settle it out of 
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oourt, in ay Opinion, so far as my testieony wae concerned, that 
that would be the best thing te deo,” ‘when saked if he suge 
gested any particular cum that she should take, he answered, 
“He, nothing wae suggested.” At firet blush, it would 

seem that the question, which, by innuendo, implied that 

the defendant had offered $2590.00, sonstituted « serious 
error, and would have justified aliewing the sotion to 
withdraw a juror, and would justify a reversal here. But, 
considering the context, the etatenent te the jury by coune 
#01 for the defense, the direetionsa given by the triel judge 

te the jury, the later testimony ef br. Hayden that no amount 
wae mentioned, the right whieh the plaintiff had te show the 
interest, if any, which ty. Hayden hed in the suit; and 

that the burden of his testimony wae that ae far ae her nose 
was conoerned, she hud no onge, we feel bound te conalude thet 
what transpired cannot reasonably be ssid to have sufficiently 
iatangue an impartial judgnent, based only on the competent 
evidenoe, to justify a reversel. The facts in G & b. Be Hs ioe 
v. Thompgon, 19 111. B77, sited for the defeniant, rere sub- 
stantially different from these involved here, 


It ie contended that the statenent, *Why do you ine 
sist on using anything that is not 2 matter of public record? 
made by counsel for the plaintiff while Dr. Hayden was being 
examined, and was considering his own memorandum, cond, aise, 
the one made by the Hospital, sonatituted serious errer. then 
the statement was objected te by counsel for the defendant, it 
was sustzined. The statement, ag aude, wae not entirely accure 
ate, although, the hospitel records may be said to be quasi- 
public, as compared with the office mesoranda bf a physician. 
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However, we do not think the uatter sufficiently eubstantial 
to justify s reversal. 


it is contended thet the conduct of opungel for 
the plaintiff wee such ae to make the trinl unfsir, The 
lnw expects and requires honerable conduct on the part of 
lawyers in the trial of «11 oases. Ppyvleen y. munemens 
So,, 280 Thi. App, 873. Bishop y. 
269 I11. 63; a oh. 
« Beige, 211 Ill. App. 248; Mattice v. 
Edewang, 312 11. 289; for 
176 T1l. 638; GG. Ry. Cp. ve munis: 136 111. App. 304, 












We have examined the record carefully, and although 
it may not show sorupuleup care on the part ef wunsel for 
the plaintiff, we sre wneble reasonably to conclude that what 
took place clearly justifies a reversal. 


-!  ¥he judgsent will be affirmed, 


APPIRMED. 
O'CONNOR, J. GONCURS: 


I am unable to coneur in the decision of thie case, 
announced in the foregoing opinion. In ay opinion, the dane 
ages recovered by the plaintiff in this case were mterially 


exoeasive. 


I am further ef the opinion that there was serious 
procedural error in this record which should necessitate the 
reversal of the judgeent and the rewending of the cause for 
another trial, entirely spart from the question of damages. 
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Ghile ona of the deotors whe had treated the slaintiff was 

om the atand testifying, (counsel for the plaintiff olaia- 
ing that he wae a heetile witness) he wae asked by counsel 
fer the plaintiff whether, when he, the witmess, had talked 
with ounce), he hed not discussed settlement ef the sisin- 
tiff's case and the witness anewored to the effect thet he 
had not said anything to counsel about settling the cass, 

but he believed he did aay something te the plaintiff here 
eelf about it. Counsel then asked the witness this quese 
tion: “Didn't you state that it would be advisable for her 
to take §3,500,~- to take the $2,500, (here counsel for the 
Gefendakt objected, saying, "wait « minute I object to that, 
but counsel continued with bis question) which had been offer- 
ea her?® Lom diately counsel for the i efendent renewed bis 
objection and saked to withdraw a juror "on oaccount of that 
statement, - the daumge i¢ done and cannot be oured." At this 
point the jury was excluded from the room and a discussion 
teok place between the court and counsel, after which the jury 
returned and counsel for the pleintif? then stated that when 
he asked the dector the question referred to, "it wae not 

my intention to oonvey any impression to this jury that 

Or. Hayden was authorized te do so on bebalf of the Yeliow 
Gab Gompany, or that the Yellow (eb Company aude any such 
offer or hed anything to do vith it. My sole purpose wes to 
show his interest in the law avit." The court then said, 

*fhe jury will disreguré the question es ssked or any anewer 
that may have been given by the doctor with referenes to it.* 


In my opinion, the damage whigh was done by asking 
such a question was not such ag could be cured by any eam nt 
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of explaining by counsel or instructing by the court. Here 
was & damage suit agminet the Yellow Gab Company and by meons 
of this question the jury had been given a clear imtimation 
that thie plaintiff had been offered $2,500 in settlement of 
her claim. That the damages which the jury ultiwately averded 
her were materially exceauive is not te be wondered at, 
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Appellee, 
APPEAL FROM 
¥. GIRCvIT oOURT, 
WOK UNTY. 


CITIZENS TRUST & SAVINGS BAKKy 


Opinion filed Oct, 28, 1925, 





BR. JUBTIC? TAYI.OR delivered the opinion ef 
the court, 


The plaintiff, Ferdinand Emich, having hired a 
box in a Safety Deposit Vault, owned and conducted by the 
defendant, Citizens Trust @ devings Bank, ond claiming 
that ite contents had been teken without hia consent, on 
feptember 15, 1921, brought suit, and recovered @ verdict 
and judgnent in the sum of $7,085.60 and costs. This 
appeal ia therefrom, 


Voluminous pleadings were filed, but it is only 
necessary here to refer to the second original munt of 
the declaration, and the fourth amended @unt. They charged 
the defendant with negligence in the conduct and operation 
of the Safety Deposit vaklt. fo those the defentant pleaded 
the general issue, At the trial, which was before the court, 
With a jury, thirteen witnesses testified, 


The evidence of the plaintiff is substantially 
as fellowa: The plaintiff’, who had a restaurant at 5860 
Gouth Le Selle street, and whe formerly for 17 years had 
conducted « butcher business, had « safety deposit box 
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in ak datentate ve bank premises for which he paid $2.00 

a year, He had had a box there for three years, and 4 
checking account since 1921. On June 30, 19231, in the 
morning, he went to the defendant's plece of business, 
hereinafter called the bank, and taking oertain checks 
whigoh he had received from employees of the Pullman come 
pany, with whom he did business, had one Brubaker, the 
teller, enshthem. fot having endorsed them, about one 
o'elock, Brubeker oalled him up ond asked him to come 

ever end sign them. He went back to the Bank at 1:30 

pem. and had the checks endorsed, made a deposit, and 

after being at the teller’, onge three or four minutes, 

he wéat through the first entrance of the safety deposit 
Vault, wrote hig name in the register, and then tried to 

ge into the vault iteelf, An employee of the Bank, Mise 
Dolan, tried severni keys, the plaintiff pulled hard on 

the door, which led to the boxes, and finally it came open. 
The plaintiff? stepped aside, and let two women in. iss 
Delam had a key and he had a key. He had never seen 

Wies Dolan before. A Mise Kessler was the regular vault 
attendant and it was her duty to sit et the daor and let 
customers in. He got his box out of ite place and went inte 
booth numbered one, which was outside of the vault itself, 
He put some ourrency into his box, making its contents - 
which he then counted and marked down on 2 slip = $7,000.0, 
and a Liberty Bond of $1006.00. It was stipulated that the 
bond was then worth $85.06, Wo serious question is made 
that the amount @he box contained was not equal to the amount 
of the verdict. He then took the box, out it back in its 
proper recess, and locked the door. During the time he had 
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been in the booth his key remained in the door of the 
eompartment in the vault which opened inte his box, 

After putting his box back into hie compartment and 
locking the door, he went out, got into his autemobile 
and went awey, That was about three minutes before tro, 
the time at which the vault was closed for the day. The 
next morning he was called up from the Bank and asked 

to go over there, that his bex wae outside ef its regular 
place, He answered that it could not be hie, ag he had 
locked it up. He went over, aaw the box in question; 

#aid it was not his, and asked them te open the vault, 
that his box must be there. It waa opened, and the place 
where the box was supposed to be, wae empty. He then 
found that the box that was outside was his. He asked 
Gottle, the vice-president, how it came there, and Gsttle 
eaid, you mast heve left the box outeide. fhe plaintiff 
answered, "How could I put it baok?® He further testified 
that Cottle told him he had to discharge one Harry Hunter, 
the cashier, because he wis always out drinking and was 

& ladies aan. And further, he testified that anybody could 
epen the vault door; that you just reach from the outside; 
that he opened the door himeelf; that there was no ottende 
anf there; that he stood by the book to register until the 
givi, who was strange, came out. 


Ris evidence on eross-examinetion, was that when he 
went back, after being in the booth and putting @pmey in 


his box, everything was wide open, and he pushed his box beck 
in the proper drawer; that it is not necessary for the attende 


ant to put her key in the box, when it is locked; that when 
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he went back from the booth the door of the vault was 
open and he put his box back in its place, slammed the 
door shut, took the keys and went home; thet when he 
rented the box he wag given two keys; that he carried 

one and left one at home; that shortly prior to the time 
in question, the tank had installed new boxes and beoths. 
He further testified that he was sure he did not leave his 
box in the booth; that on the morning that he went back, 
the door to hig box worked a1] right, 


The only other witness who testifiedtto the 
plaintiff's presence and whet he aetually did at tne tine 
in question, was lisbel Dolan, who was eaployed by the 
Bank as & switchboard operator, he had been euployed by 
the Bank for about a year, and before she worked on the 
switchboard she had worked in the vault, under Kies Keesler. 
She occasionally relieved Mies Kessler (at the tine of the 
trial, Mra. &. J, Kendall), who was the regular custodian 
of the safety desosit vault of the bank, On the day in 
question, from 1:30 to 2 pomey Miss Kessler, who was 
engaged in writing some return chec ks, on the other side 
of the Bank from the vault, turned over the charge of the 
Vault to Mabel Dolan, and wave her the ameter key. The 
evidence of Habel Dolan is that about onco'oclock she* entere 
e@ geveral customers, acong them the plaintiff, inte the 
safety d@posit vault; that a ouetomer hed to sign his name 
in a book, also the attendant, before the customer went in; 
that the plaintiff enme, signed his name and was let in by 
her; thet she let in several persone after him; that she 
aid net remenber the booth the plaintiff used, nor remember 
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secing him come out of the booth; thet the plaintiff 

put hie box back by himself; that she did not put it back 
for him; that after letting these people in, after the 
plaintiff had left, she turned over the master key to 

Mies Kessler, On cross-examination she testified that ehe 
knew the plaintiff and had often seen him at the bank; 

that she did not see him put bis box back; that when she 
took eare of the vault the customer put bis own box back 
and pulled his keys out; that she did not go into any of 
the booths on June 30; that the plaintiff on that day took 
his box out of its compartment and left the door open and 
his keys in the doors; that there was only one puss key for 
all the boxes; that when she opened the plaintiff's box, 
ahe took the pass key right out; that if the plaintiff left 
the door open he would have to leave the keys in his box; 
that he did leave the door open with the kefe in. When 
called for the defendsnt, she testified there was a key 

to the vault door, which ms inside the main timeelock 
door, which key, when she was attendant, when she got 
through in the evening, she put in 2 desk which locked 
automatically; that when there were no customers inside 

ef the vault, the inner vault der was locked; that it 
locked when slammed to; that she never examined any of the 
booths and was never told to do #0; that at nighty the azse 
ter key was wot in a drawer in « desk, and the desk locked, 


The witness, iiss Kessler, who was the regular 
custodian of the safety deposit vault, and who, being engaged 
with other work at the time in question, gave the master key 
to Mabel Dolan, who then had charge of the vault when the 
plaintiff used his box between 1 and 1:30 pom. on June 30, 
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gave evidence as to what was done, generally, in regard to 
the customers, their boxes,and the vault. She testified 
that there were no printed or written rules; that she 
received some inatruction from the man who was there bee 
fore she was; that any one who eame to the vault hed to 
sign his name in the book, ond she had to sign her nen 
after it, to show that she waited on him; that there was 

& rule that the attendant was to put the customer’a box 
back after the customer was through with it; that the 
plaintiff came to the bank some times every day, some times 
every other day; that there wae @ rule that no more than 
one person should be sllored in the vault at one time rithe 
out the vault attendant being present; that in her practice, 
the oustomer would go with her into the vault and she would 
put the box beck in its comparteent, leck it for him, end 
hand hia the key. Wise Leftwich, head-bookkeeper, corrobore 
ated Mise Keesler as to the wesy in which customers were 
gerved ae to the vault and their boxea and keys; and stated 
that nearly 211 the girlie helped Hise Kessler from tine to 
time, and alltried to cury out the same procedure; that the 
rules were given her by Cottle, the viceepresident of the 
Banke 


Miae Kessler further testified that on the day 
in question Miss Uslen had charge of the vault from 1 to 
1:30; that she, herself, let no one in the vault that day 
after one o'clock; that she closed the vault door that day 
at the closing of the bank, about 2:56; that she did not 
go through the booths that afternoon, although she hed formere 
ly dome vo of her own accord; that when she got to work the 
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next morning - the day after the plaintiff had last been 
there = she found the plaintiff's box lying on her desk - 
which was apparently in the vault - and found a sheet of 
paper with hie name on it; that she then foundthe number 
of his compartment from the vault book, and went into the 
vault and found his box was closed; that she then galled 
him up by telephone and asked him if he hed been in the 
vault the dey before; that he snewered, yes, and then she 
told him thet she had found a box on her desk with a paper 
with his name on it, andieaid further, *I do not know 
whether it belongs to you or nots" that he erxid, *Oh, no, 
that could not be mine, Mies Keesler, because I know I 
lecked the box;* thut the plaintiff then came at once to 
the Bank, ahd che cpened his compartment, and it was empty, 
with no box in it; that the plaintiff said he had lost 
something like six or seven thousand doliers; that that morn 
ing, plaintiff's box opened in the ueunl manner; that the 
plaintiff said he was positive he hed put his box back; 
that after she bad celled up and seen the plaintiff, she 
reported the less to Mr. Gwith, the President, or to 

My. Gottle, She further testified that she did not know 
how the bom could be opened between the 30th and the next 
morning, beeause it was locked when she went there the 
next morning and the only way youncould get in was by the 


pluintiff's key. 
fhe registry of the Safety Deposit Vault shows 


that on June 30, 1921, eighteen different persone signed for 
entrance, and used the vault, Miss Dolan signed es attend» 


ant for four, Miee Kessler for nine, and a Miss Sacks for 
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four, Miss dlanocy, who was transit clerk, ond Wises 
Leftwich, head bookkeeper, testified thet they also some 
times let customers ig the vault. Alice Veale, a public 
eohool teacher, testified thet on June 30, 1921, about 
1:45 poae, she went to the Bank; that she rang the vault 
bell; that she signed her nase, and got her box, left her 
keya hanging in the door, and vent to a booth; that when 
she got through she, by herself, took her bex to its come 
partment; that she did not see the attendant whes she put 
her box back, Leone ¢. Earl testified that on dune 30, 
1921, she had a box at the Rank; that the attendant always 
took her key and, together with the other key opened the 
box for her. 


The vault had a door 3 by 64 feet, and 44 inche 
thick. It was overated by a time lock combination, and 
would open only at the particular time for which it was 
set. It mas generally locked abeut 5 p.m, to open at 8 
the next morning. fhere wae an electrical alarm system 
which connected it with the Police Station, so that it 
was known there when it was open and when it wes closed. 


There is some evidence by Syith, the president 
of the Bank, as to conversaticnsa he had with the glaine 
tiff about a week after dume 30, 1921. Smith testified 
that thepleintiff told him he had had trouble with Gottie, 
viceepresident, that he, the plaintiff said be had used 
his box and then overleoked putting it back and that it 
had $6,000.00 @ $7,000.00 in it; that he eaid he might 
have had a drink or two too such and forget to put it 
back, end that the girl eslied him up the next day and 


wel 


eee Beo pitelo fleet? eae ate reas eal’ Re a - 
esos ouis weit tady Soltiaes ykequmiond aed ttre 


o biel’ e ,olasY actf4 wtieer ed) of exandaie Fal snake 
dente (£980 (62 enel ao seer Reretoeer prededed cena ‘ 
phoae eds pet ade sedt yeeall a8 os feew ade (ate Shad e 


nad $teL jebd vail Fon due .ekew tad Reapae oe ade (SO | 
metts Sat give OF Faee See {teen Oe et aetgned ayadt a 


“noo wif af xed ted toot RMeared qd .,ede dguceat toy: band a 
dig aie pods Eaederees odd oom ten bE oda sade gm : 





a8 SHG ee FARE Dest eoee Bes Go paged ashe soe xed pie 1s 


eyewin feideorvn add taXt gdigl edd go Red x bad ote. iso 
aa? Reopare sah weeite ae Cad eottoged ade oe set toot _ 
el at wet 4 









eka. se ni ED tases v0 ee .. te0b a haat uate oat” aise a i- 
Sys: ese itneddimne vent oni’ ew aotersan as a nl tet 


pee 3 f hs & ee rok, wont tal rae Bh one te ise nage ‘See He 


a ya ego we et @ aude omaeed, ‘yl Semeang eae a ioe - 
wadege arate fox betoe te dl exude sgntenon tree oe 

ob tea te ano stage we iLO ane shh at sytomaTne setae 
banats sae ae kd fe, met see itd ad hs Sienueel 


perenne weekly ote ee: Agenbive wen ah aor ake 
Fain wht sete Bed at one Ateetenmen ot mien 
Peed eves Arey £88 4Oe ways xeete Kaew o dude Wes 
<ek8toh welw widvows Aed bad of whe afer That LaReads rate 
bwew hat oat bhoe tedgah ake ‘ae aba tad sinh tnexqegoty 
ti tadt Sax Sood ee wake ting badeotrere wate bas mos ed 
“fig ad bias on nit we ms oasude.T 5 ‘ 00 4000.88 hose 
#2 tert oh dope? bas dons cod ext to dnish w had ‘al 
“Bi tab tke vat ao Mad Betta Ik odd vadt bee (toad 








oGeo 


told him his box was out and when he went over, the 
money was gone; that he, Smith, told him he would 
investigate the matter, but that the Rank was not rese 
ponsible if he left his box lying around. Smith, further, 
testified that the talk he had with the plaintiff was 
from a week to 9 or 10 days after June 36, 1971, and that 
the first he knew of the lesa was whenthe plaintiff then 
apoke to him; that Gottle, the viceepresident, had not 
told his, 


One Milne, @n employee of Pinkerton's Netiogal 
Detective Agency, which agenoy had been employed by the 
plaintif? to ubke an investigation, testified that he 
looked into the aatter and made a report; that he bad 
several conversations with the plaintiff; that they were 
confusing; that the plaintiff did aot seer to be sure 
that he put the box back; that, first, he made the state 
ment thet he did, and later that he bed left it out. He 
testified, referring to his first resort of the matter, 
as follows: 
"Refreshing my memory from thie, the first state- 
meng I reeall that he made is thet he took - he got 
the box cut of the veult and went inte a booth; took 
aone money out of the box, put it in his pocket and 
walked towards the door and when he get to the door 
he wissed his keg. I don't remesber whether he had 
Left the bank or not, but then he reached the door 
he missed his key, and came back, not to the booth 
but to the vault, where he found his keys hanging 
in the vault compartment, He locked the compartment 
and then heft the banke® 
The testimony of this witness is confusing, first 
he testified that the plaintiff first told him that he did 
put it back, and then, he testified, further on, that the 


plaintiff firet told him thet he did not. The plaintiff 
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testified that he did not remember telling any one that he 
left his box in the booth, nor that he ever walked out of 
the Bank leaving his keys in the box. 


The evidence showe thet on June 306, 1921, when 
the plaintiff went into the vault, two other customers, 
Miss Veale sand Wiss Weare were admitted at the same tine, 
and after they went in Mias Dolan, the attendant, xent 
back to the awitchboard, 


At the olose of the evidence, certain inetructions 
were given to the jury, and they were instructed, at the 
request of the defendant, to find specially whether the 
plaintiff on June 30, 1921, left bie safety deposit box 
in a beoth in the Bank. When the jury returned its verdict 
for the plaintiff, it, alse, returned the finding, "We, he 
did not leave it in the booth.® 


The question arises st the outset, whether the 
finding of fact by the jury that he did not leave hia box 
in the booth is against the manifest weight of the evidence, 
The plaintiff said he took his box back aad put it in its 
proper compartment, end there is no substantial evidence to 
the contrary, Considering that the compartuent was found 
the next morning properly locked, aad that there is no 
question but vhat the plaintiff had his key, it is a fair 
inference that after he tock his box to the booth, he went 
back and shut the sompartment and took his By. Gould 
he have gone back and shut and locked it and taken this 
key, and yet have ieft his box in the booth? nat could 
have been done, but it is ordinarily highly improbabie,. 
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The detective, Milne, in Sis teetiaony gives some evidence 
to the effect that the plaintiff wade sume confusing atutee 
gents, (1) that he was not sure where he Left the box, (3) 
that he put it beok, and (3) that he started to leave or had 
left the Rank, and migsed his key, then went back and looked 
his compartwent and teok his key. Kise Bolan says the 
Plaintiff put bie box away himself, thengh she did not see 
him. Mite Kessler seye there was © rule thet the attende 
ant should put the box back ond that it was the sttendent's 
duty, though Wise Dolan anid that when she took care of the 
vault, the customer put hie own box back, “iss Keasler 
seid she used to r of her own necord, through the beeths 
at night, to eee if anything hac been left there. She fure 
they seid that when she called the plaintiff up the next 
morning and told him hia bex wae out that he enid thet it 
@ould not be as he hed locked his eompartwents and thet 
when he enane over that aorning, he was pesitive thet he 
bad put the box beek, It will te seen, therefore, that 

the finding of the jury that the plaintiff did not leave 
his box in the booth, carnet reusonably be said te be 
@learly sqainst the weigut of the evidenas, The fact that 
there ig no explicit evidenes as to how the bow that night 
was abstracted from ite compartment, if it was ot that tine 
abstracted, ig not necessarily any evidence thet if was 

not put back. 


Waa there any obligaticn on the plaintiff te show 
how the property was taken? 


The vault was in the oustody of the defendent, and 
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aseuming, 2a we do, as the jury found, that the box 

was put back, it was then the obligation of the Bank 

to show that, ae to taking care of its customer's pro 
perty, it did all those things which ordinary care - 
sonsidering ite partioular situation as a bailee for 

hire, which held itself out ae offering a vavlt for the 
safekeeping of valuable personal property, and proclaimed 
iteelf as in the business of conducting a safety deposit 
Vault - required, Ordinary care in the conduct of a 
safety deposit vault for hire means something far more 
meticulous than is involved in an ordinary, conventional 
gratuitous bailment. Ite very essence, ite raison dletre _ 
is care. Grey ¥v. Merriam, 148 (11. 179; Preaton v. Prather, 


137 U. 8. 604; Merchants Nat'l, Bank v. Guilmertin, 93 Ga. 
503, 


in Gohsefer v. Yaghington Park Bonk, 281 111. 43, 


the court said; 


*Tre plaintiff * * * was bargaining for safety 

* * * and for the exercise of such care as a reasone 
ably prudent man would exereise towards the safety 
eof like property of cis own under like conditions. 
** * The undisputed evidence wes thet the box was 
in the exclusive control of the defendamt and that 
the goers ha gd could not obtain access to it except 

signing ® slip at the office giving her name te 

person in charge of the vaults, ‘“nder such condi- 
tions we s¢e no reason to depart from the oie ge | 
rule that where a bailee receives property and feile 
te return it, the presumption arises that the loss 
waa due to his negligence, and the law imposes on 
him the burden of showing that he exercised the dee 

e of care se aye by be gene red the ee 

e Wi ili. 3 Ve @ 

eo To gill upon the pladnti? ? ~ e 
cumstances, to prove some specific act of negligence 
by which her money wae lost, and which she aust nece 
esearily prove by defendant's employes would impose 
upon her practically an impossible burden," 


In reality, the same principle ia involved in 
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Bouman v. Bath, Safe Dep. Gon, 124 11. App. 419, which wae 
@ suit against a deposit company for money mysteriously 
taken from the plaintiff's boz; but there, as the defende 
ant introduced sufficient evidence of care, and the jury 
found for the defendant, the court affirmed the judgment, 
and gaid, *It was a question for the jury whether the dee 
fendant exercised ordinary care in the premises." ayer v. 





Uhs_4 Ben, Society v. Sed, Tre & Deve Gor, S15 Ili, 204; 
Exeston v. Prather, 137 U. 8. 604; nee. ¥- Rate £ FeBe Se 
Son, 165 Fed. 405; Quesen v. g, Wel) Box 





The conspicuous facts evidencing want of care 
ave ag follows: (1) the muster key wae used by any one 
of a number of employees, besides Wis: Keesler the regular 
vault attendent, such as, Bolan, Sacks, Leftwich and Clancy; 
(2) apparently, not much ettention was paid te the vault 
door being open or closed dwring bankihg hours; (3) the 
rule testified to by Mise Kessler that the attendant 
should see to the putting back of the customer's box wae 
Violated, Miss Dolan who let the olaintif? in, testifying 
that she did not go beck with him to put his box in, and 
intimating that she never followed that practice; (4) the 
rule that no more then one person 2t 2 time showld be sllowe 
ea in the vault without one attendant being present was 
violated; (5) shortly prior to June 30, 2 new set of boxes 
was installed, the keys of which until delivered to the 


gustomers, were kept in an unlocked drawer just outside 
of the vault; (6) Harry Hunter, ceshier, who had been 
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asked for his resignation about the first of June, his 
resignation to take effect at the end of the month, on 
account of hie bad habits, drinking and being"a Lady's man," 
in and about the Bank, on that day. 


In passing om all the evidence, the jury found 
that the defendant was guilty of negligence; snd, bear- 
ing in mind what it shows, we do not feel that we ean 
reasonably say that that judgment is clearly against 
the weight of the evidence, 


it is oontended that the only pleadings on 
the part of the plaintiff that could suppert the vere 
dict were the second original ccunt of the declaration 
and the fourth awended count, both of viich charged that 
the defendant negligently, csrélesely and improperly mane 
aged, operated, @ nducted and controlled the aafety dee 
pesit vault, in such 2 manner as te cause and permit the 
contents of the plaintiff's box to be lost or stolen; and 
that no partioular negligence on the part of the defendant, 
which would necessarily account for the loss ef the plaine 
tiff's property, wae shown; thet as the declaration charged 
negligence, and did not rest merely on the naked contract 
of bailment and loss, it wes necessary for the slaintiff 
to make sufficient preponderating proof of negligence, gua 
négligence. Some courts have held thet there is a differe 
ence in the necessary quantua of proof in the two oases, as 
in Metropolitan El, Servic v. Yolker, 226 Pac. 1042, 
but here, as the jury found negligence, and as we have 
said, we are not justified in disturbing their verdict, 
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the distinction between the two classes of cases is not 
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involved. 


it im contended that the defendont wae pre-e 
judiced before the jury by certuin statenents of counsel 
for the plaintiff, and by certain questions put concern- 
ing eaehier Hunter. In his opening etatement eounael 
for the plaintiff stated that at the tine in question 
the Bank had = caehier mamed Uerry Hunter, who had been 
cashier for soumetine, and that on July 1, the day fellowe 
ing the disapoemrance of the money, Hunter wan discharged; 
that "He woe investigated end denied any knowledge of this 
money, but he did admit, and the evidener will show that 
he admitted, thet he left the bank on that day at tre 
@'olock * * * gight after wr. Bmich left there, and did 
not return to the bank until after four thirty*. Counsel 
further aaid, "Probably Harry Hunter will be here, ond we 
will find out oll we een about him at that time. At any 
rate, Harry Hunter wee discharged on July 1, the next day 
after thie money disappeared from the box, Tne evidence, 
i believe, will show that br. Gottle, who wae Vice-President 
of the bunk ot the time when thie noney disspperred, or a 
day or go after thet, mide the etatement that Harry dunter 
was discharged as enshier by the bank for the reasen that 
he did not attend to business, for the reseon that he drank 
too much and ran aréund with women too much, some of thom 
were employees at the time, but the evidence, I believe, 
will show you thet some three monthe after June 3), 1941, 
Harry Hunter eae arrested an¢ charged with tipping off 
@ pay roll robbery of the Ward Baking Go, That was the 
latter part of 1971, I think he was indicted on that 





on wise sec cbstobet 9 aantt aout 00 a a 








mecreeicus tty adottioams alutree wh fue .Wataate ole eee 
Livchiey dkcnilaty yaiuego @kd at oxeteut wendaae ant ae 

( e@ttenus all Sale AMe fe PR Denes Wktatade OMe 
ee eT ee ee ee on 4 
ono (tet ich 4D GE GURe a fete Soa yondfonne-vebeonmee 
gpessadoe lh paw went TSANG eed "eo eeretesecyen.e i “elt nt 
nist % aghe Iwas ws heheh dam batey towed naw 6 ta 
tect. ecules cee maohive eat bee atheba Bib ra fue ce a 
(nat te ye tad? wo ding at PPok 94 tod vate & a 

Dip bate yonnde Pas fa ko omit a0 Paige | * . . we te ate ; 
oun, heontnd sued xotbe Tate saaal ode OF wus fen 
av Aas vores ae Like rina vere cited hee eodies ‘ 
wn 9% ast Soe 6 ned awede ame on ne ton ‘Sat ithe - 
eb sen ott hen ne Dopacine auew wade “rena a . 


























_ See oer sae oat ae doneanegaw th ener ett vob’ ‘ | 4 
tun Leanne £8 aay one ateao ht Healy wale ithe yovetied E 
ar a2 ses anqqneth orton eho? ene wet ‘ath te anes ié i 3 





tte Bate 


sete witale dats ited abe ett stow etna 38tte oe atin 
eacth somnor oat aa soem ate ae rehdecn a Sagraronih eae 4 
Aseeh 08 tude semner od? Te? qoenminnd of taedsa tom bk eh 


mode te sets ginny oOF woes APR DeMOee sow dae down oo 
stration T gtaoubave ode tue yanit oat ox rage toe Po 
a ee aE oul, 9Pte atom owns ene Ft wey ode ELw 
os antentt dtd ke ogee, ban heveorss wer otal ‘erent a 
Mit nee font 60 gallant beat ent Yo yuodilon Eto yng 
batt ag betolbat a oe faust . ates te Peay esr hf 








“16= 


charge." The record shows that counsel for the defende 
ant then said, "We object to what you think you are goe 
ing to prove,” and that the objection was sustained, 


Mise Keesler testified, when asked if Hunter 
wes cashier on June 36, 1991, that she believed he was, 
Wren asked if she knew of her own knowledge of any trouble 
that Hunter was in after June 30, 1921, she anwvered in 
the negative, Yo the latter, counsel for the defendant 
ebjected on the ground thet there was no teetimony that 
Hunter was in any trouble, and that objection was suse 
tained, ounsel for the pleintiff asked the witness 
Miss Dolan whether or not he was enshier on June 36, 
and she anawered in the affirmative, He thén esked her, 
"Do you know anything about Harry Hunter being connected 
with any pay roll robbery of the Werd Baking Company?* 
fo that, counsel forthe defendant objected. The court 
then said, "Just yes or no." The witness answered, "Yea", 
Sounsel for the plaintiff then asked, "What do you know 
about it? and counsel for the defendant objected, without 
giving any reason, and the court then said, "Gb jectiog suse 
tained." Gounsel for the defendant then said, "Such a 
question is highly prejudicial." Gounsel for the plaine 
tiff said, “I never saw thie girl before in my life. I 
want to find out whether or not she knows he made a con= 
fession or not, or wag indicted.” {> that, counsel for 
the defendant responded, "Whether she knows or not will 
not prove the fact, and even the proof of the fact would 
not be material," Counsel for the plafintiff then said, 

"I suppose if she dees, it would be hearsay." ‘The follow 
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ing question waa then asked by counsel for the plaine 
tiff, "Bo you know anything of it of your own knowledge 
exeept what you have heard in that regard?” fhe witness 
then answered in thenegative, She then further galid, in 
anaver to two other Guéstions, that she did not know 
anything about it for sare, and what she did was whet 
she had heard, 


At the olose of the plaintiff's case, counsel 
for the defendant said, "I think there is one motion that 
would be proper, and that is that at thie time all the 
evidence of the witnesses in respect to Harry Hynter 
should be exeluded, beenuse it has mot been connected 
up in any way. Lt has been Left in ag a statement or 
inference without eny proof.” Counsel for the plaintiff 
then said, "There is no evidence on it, I asked a few 
Questions, but there were no anewers given," Counsel 
for the defendant then said, *y motion is te exelude 
all the testimony from the jury concerning Harry Hunter's 
complicity in any pay roll robbery," and counsel for the 
plaintif? responded, "I do not think that there ise any 
evidence on that." The court said, “There is but very 
little, There wes simply one qQueation and one anewer, 
whether one witness knew anything aout that, and she 
answered yes to that question, and further exenination 
disclosed all she knew about it ree from Wearsay," fhe 
eourt then further said that he would allow the notion 
and "any evidence in the record with reference to the 
complicity of the cashier, Harry Hunter, in any pay roll 
robbery should be disregarded by the jury." 
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g@uith, who had been President of the bank 
for fifteen or sixteen years, and who severed his cone 
nection therewith in the fall of 1921, teatified that 
Hunter had been cashier of the bank for 2, 3, oF 4 years. 
He wae then asked by gounsel for the plaintiff on cross@ 
examination whether he had & gonversation with Hunter 
#about his connection with a pay roll robbery of the 
Ward Baking Company along an the fall or sugmer of 1921." 
Gounsel for the defendant objected to that question with- 
out giving any reason, and the court sustained the obe 
jection. On the neele of that, counsel for the plaintiff? 
said, "I will esk to make the witness wy witnese os that 
question,” te which sounsel for the defendant seid, *Finieh 
your orosseexaaination first." There then occurred & collice= 
quy between court and counsel ae te whether counsel for 
the plaintiff had 2 right to make the defendant's witness 
the plaintiff's witness while the defendant was putting in 
ite case; at the end of which the court sustained the 
objection made by counsel for the defendant te waking the 
witness the plaintiff's witness at that tiae. 


The evidence showed thst about June 1, 1921, 
Smith, the President, asked Hunter, the eashier, for his 
resignation, and that he resigned se of June 50, 1921, 
and so was still cashier on the day in question, Piain= 
tiff testified thet dottle, the Vice President, told hin 
he had to discharge Hunter because Hunter was always out 
drunk and was @ ladies men. A% the triel, Hunter was not 
galled; and one Staver, © pirector, testified that he hed 
peen trying to find him but was unsuccessful. Gettle, who 
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at the time of the trial was in Yalifornia, was not 
eslled, nor was his deposition taken. As Hunter was 
oeshier and the time of his service did not expire 

until the close of June 30, and he wes at the bank 

on that day, the plaintiff was ontitled to introduce 
evidence as to his character and fitness, especially 

as his discharge was brought aba:t as the result of 

his bead habits. Of ovurse, counsel for the plaintiff 
would not be entitled to show enything that Hunter did 
after that dete. Cvunsel for the plaintiff argues that 
at the outeet of the trial as to the charge of the exe 
ployment of incompetont, unfaithful and dishonest employss 
they expected to put in proof on that score, but as the 
trial progressed and Hunter eculd not be obtained and 
they were unable te prove those charges, thore counts 
were withdrawn and the jury instructed te disregard the 
evidence on that subject, fo evidence was introduced to 
show thet Hynter had been connected with any robbery. 

The question arose whether thet counsel said to the jury 
in his opening statement and the questions that were put, 
none of which elicited any evidence as to Hunter, cone 
stituted error, There is no doubt thet the words involved, 
both in the statement end the questions, ought not to have 
been uttered in the preeence of the jury. It is true that 
that counsel said and the answered questions were not 
evidences. But in examining the record and considering 
this matter, it does not appear that counsel for the dee 
fendant at any time took the position that the subject of 


the statement and questions was not proven and wee immatere 
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ial. Ho motion wae made to withdyee a jurer; aad the 
subject in the course of the triel wae only treated 
either as objectionable on the groum of henresy or 
imeaterial, or that it had not been prowen, «1 though 

it is true that on. one Govasion counsel ateted thet it 
was prejudicial, but following the latter statement, the 
jury eas tavtructed, on wotion of counsel for the defenide~ 
ant, to disregard it. 


Considering, sherefere, theoway the matter wae 
treated in the eourse of the trial by eounee! for the 
defendant, we do not feel Justified in holding that what 
tock place on that subject should now be considered here 
ae constituting sufficient error te justify « reverse) 
of the judgment. 


It in contended that the ovurt erred in refuge 
ing to permit the defeniant to prove by Wilne, the dee 
gective, & conversation 1¢ wee claimed Ke head on July 
3, with @he woberly, the janitor or porter of the dank, 
At the time of the trial «sberly was deeds and ae the 
eonverention with woberly took place out of the presence 
of the claintiff, it ens evidently incompetent, That 
Milne, a8 an @aployee of Finkerton's Eetionsl Setectivre 
Agoney, which ageney wae retrained by the pleintif? te 
make am investigation, had a somversation with Moberly, 
does not sean thet in so Ging he was binding, or affeet- 
ing the plaintiff in any wny by whet Noberly seid. He 
had no such authority, 
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it is sontended that o smndatery inetruction 
given for the plaintiff was erroneous because it did 
not reoite that the negligence referred te was such 
as resulted in the loss of the plaintiff's property. 
Havigg in wind the faot that the instruction when it 
used the word negligence, qualified it by stating, "ae 
defined by these instructions,* and there was another 
instruction, one given for the defendant, which cone 
tained the worde, "whether the defendent did or did 
not exerolse® ordinary cere and diligence to eafely keep 
the property deposited by the pisintiff and return it 
to the plaintiff? is a question of fact te be determined 
by the jury, and if you believe from the evidence that 
the plaintiff hae not proved by & preponderance of the 
evidence that the defendant fsiled to exercise such ore 
dinary care and diligence and by reason of failing te 
exercise such ordinary care and ‘@iligence the soney 
became lost, then you should find the igeues for the 
defendant,” 1¢ does not seem reasonable to hold that 
the jury might have been aisled, Critically considered, 
it would have been better to heave inoluded in so many 
words the element of negligence reavilting in leas to 
the plaintiff, but we do not think their absence such 
error as to justify « reversal. The onse wae tried on 
the sole igsue of négligence reeulting in lose, and the 
two instructions, taken together, mirried the proper 
principls of law to the jury. 


After carefully coneidering the record and 
the able briefe of sounsel, we are of the opinion that 
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the judgsent mst be affirned, 


APY TRHED, 


O'CONNOR, J. CONCURS; 
THOMSON, Pod. DISSENTING: 

I em umable to concur in the 
decision of this case, announced in the feregoing cvinion. 
Ae I view the evidence the special finding of the jury, 
to the effect that the plaintiff 444 sot leave his box 
inthe booth, is against the manifest weight of the erie 
dence. The plaintiff's, orn confidential agent, Milne, 

& Pinkerton detective, engnged by the vlaintiff at the 
time he lost his money, to investigate the circunstances, 
testified that im a talz he then had with the plaintiff, 
the latter stated he was not sure where he bad left his 
box, snd them he made @ statement that he had out the 

box back in the vault and “he made « statenwent later 

that he recalled thet he haf left it out." This site 
nese also testified that theplaintiff told him thet after 
leaving the bank, or when he reached the door of the bank, 
he returned to the vault compartment for his key and that 
he reqgalled thet he then locked the door of the coupart- 
ment. The witness wag asked whether be remembered that the 
plaintiff seid thet he Left his bex out, and he anewered, 
*He made such a statement, yeo cir." On crose-exsminae 
tien, refreshing his memory from a memorandum made by 

him, he testified that the plaintiff? said, he * got the 
box out of the vault and went into tha booth; took some 
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money out of the box, put it in his pooket and walked 
towards the door and when he got te the door he miseed 
his key * * * and came back, not to the booth but to 
the vault where he found his keys hanging in the vault 
compartment, and locked the compartment and then left 
the bank." I om uneble to find anything uncertain 
about the testimeny of this witness, aa stated in the 
course of the sejority opinion. The president of the 
bank, Suith, testified that within a week after the 
Plaintiff lost his money he hed & conversation with 

the plaintiff, in which the latter stated that "he had 
gone into his safety bex and booth and then overlooked 
putting the box back and left the box that goee into 
the pocket, in the booth, with 76,000 or $7,000 in it, 
** * J told him that was a rether unuguel thing to 
de, He said be might have had a drink or twe tee much 
and forgot te put it back.* If the plaintiff? left the 
box in the beoth, (and I believe the evidenes shows he 
aid) bis own gross negligence materially contributed to 
the loss of hig money, und, in my opinion, he should 
not be permitted to recover, without regard te the quese 
tion of any alleged negligence on the part of the bank's 
exployees, 


I an further of the opinion that, entirely 
aside from the merits of this case a shown by the @vie 
denee, the judgnent apresied from shoul be reversed and 
the cause rewanded, by reason of serious procedural error 
which oocurred during the trial. ‘the first such error 
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had to do with a question mt to several witnesses by 
counsel for the plaintiff, Thies question referred to 

one Hunter, who had been connected with the bank for 

some time, as ite cashier, The president of the bank 
testified thet Hunter's duties were *new business ond 
e@lling securities." He further testified that a month 
previous to the time the plaintiff suffered the loss 

of hig money, Hunter had been asked to resign and that 

he had resigned, "but, under the system at the bank we 
guve the exployees two weeks or & month's pay. Hunter 
resigned the same day he was asked to, which wag the 
first part of June, and the plaintiff's loss was suffere 
ed on June 30. fhe president of the bank testified that 
between June 1 end July 1, Hunter was around the bank 
very little and he recalled that he was dorn at the 

bank on the 30th © just toe clean up some things sround 

his desk.® The firat tiwe:counsel for the plaintiff 

put the objectionable question, to which reference has 
been sade, was when the witness, Mabel Dolan, waa on the 
atand. Counsel's question to her was: *Do you know anye 
thing about Harry Hunter being connected with a payroli 
robbery of the Ward Baking Gompeny?® That questieg waz 
immediately objected to, The court directed the witness 
to answer yes or no} and she answered, *yes*, whereupon 
she was asked what she knew about it, Asnin objection 
wes interposed and sustained; counsel for the defendant 
remarking, in connecticn with his objection, "Such a 
question is highly prejudicial,” and further that, *whether 
ghe knows or not 411 not prove the fact and even the proof 
of the fact wbuld not be meterial." The witness then added 
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that she mew nothing about the matter except what she 
had heard, At the cloge of the plaintiff's cage, on 
motion of counsel for the defendant, all evidence with 
regard to the complicity of Harry Hunter in any paye 
roll robbery, was stricken and the jury wae inetructed 
to disregard it. Wotwithstanding that fact, when the 
president of the bank was on the stand testifying for 
the defendant end being cross-examined near the close of 
the trial and shertly before the issues were submitted to 
the jury, counse)] for the plaintiff in oresseexanining 
the witness, put this same question again in the followe 
ing form: "Did you have a conversation with Harry Hunter 
about thie connection with a payeroll robbery of the 
Ward Baking Company along in the fall or summer of 19217 
Again @bjection was interposed and susteined, It will 
be noted thet the time referred to in the queetion was 
after the plaintiff had lost his money at the bank. In 
my Opinion, no amount of objection on the part of counsd. 
for the defendant or favorable ruling thereon, or instruce 
tion te the jury to didregard the evidence, could wipe 
out the damge done when these questions were asked. fhe 
plaintiff had lost $7,000 from his safety deposit bex in 
the defendant's bank and chen, by these questions, the 
jury was given the idea that an officer of the bank, who 
had severed bis connection with the bank about the time 
the plaintiff's money was lost, was possibly leter ine 
dicted for tipping off a payeroll robbery, there eould be 
only one result, as far es the jury's verdict wes cone 
eerned, in spite of the fact that there is not a syliable 
of evidenne in the antire recerd in any way connecting 
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Hynter with the loss of the plaintiff's money or even 
with the vault of the bank, or that branch of the bank's 
business. In my opinion this error alone is sufficient 
to warrant a reversal of the judgment apvesled from, 


——__— 


The same is true, it seems to me, with regard 
to an inetruction which the court gave, in evbstance, tb 
the effect, that if they believed from a preponderance 
ef the evidence that the defendant had been negligent 
"or failed to exercise ordinary care and diligence as 
defined by these igestructions, in the custedy and pree 
servation" of plaintiff’, money, and if they further found, 
from s preponderance of the evidence, that the plaintiff 
wag not negligent, then they should find the iseues for 
the plaintiff, This was a peremptory inetruction. It 
wasoentirely silent upon the necessary element in the 
plaintiff's case, namely, thot it wes neceseary, before 
the plaintiff eouldyrecover, that the jury else believe, 
from & preponderance of the evidenes, that the negligence 
of the bank, if eny were shown by the evidenes, (had been 
the thing that hed caused or waterisliy contrituted to 
the loss of the money, In attempting te meet the contene 
tion that the giving of this instruction wae error, counsel 
for the plaintiff relied on the phrase, "as defined by 
these instructions,”® and cslle attention to another ine 
struction in which the court teld the jury that whether 
the defendant did or did not exercise ordinary core, was 
& Question of fact to be determined by them and if they 
believed "from the evidence that the plaintiff hae not 
proved by # preponderance of the evidence that the defende 


phe 









nore to Taree a ehtee intg ant ty Raed odd stew xobmel : 
etdaad ede te Momerd todt vo qdand ate to dteer oct Meee : 
diate hie wt oagte genre abet wo dedeo yar wt canenieud — a 
ne? Dakeons trtegbut O89 Yo LeeroweR & Ce 


—— 


“baagor dete ,om oe waben TF ound al enon aut ae 
-  cauiadisn: te ak cided tno neit do Bete noitourtant | so 





sony tinea wont hed snchaetob ety tent somsbieo os a 


Rae 4 


en ennai wh bas eee qeseibre wateronn cu osha ro! a 
sao resteot vest ‘Mu eee syores ottaasauate ® fees i a 
‘Witembats ade bad eroaow Iwo add te soca bacems 7 & & 4 
Leal eosesed oat bast bison wai deol ship eigon tox ae ‘ a 

$n ae bowser qRodgnen oe # aaa ist tae ate ot | a 

ait we suas £6 yresscoon ode ecu tae ie ‘tenebesw 
oxoted traeaonen ame hb dode eects ateao evrtisatata 
oveliod pete weet niga sede greene bers ast 
“mosey gon ante oats shawn od 2 ORE BLA O TY Ley ‘a not ee 
wast “bal oobebive: ig wi ares aves an oe fond ae te i a 
ot Nntudiviaes Yktateotne vo bemuny fed tae wate ont io 
ouninoe gait teen OF ge itensden a a o aay te enol ode i { 
Pease eTOTES BOW agtteutteat wher on pated oath asde sole | 
‘Ye boatieb ea! youar dc at oo be har whetataly wit xo? 

ent radtons at solinaite altace Gree namo stom ass svete : 
cect erty pauls rut ot hot Pre ott ibe babe amd no ltowete 
aon amen yiniore outorone ton bth "6 ak Pnenavtab ut 
Net Re bee mode ye doniarsten ad of ost to meiveowe 2 
" foo muri Tesaies ocd sate aor Le en wort” bevodted 
“tos tap et wast sasbive out 2 sonanabaoqrsy @ yd havent 






















aD ha 


ant had failed to exercise auch ordinary care and diligence, 
and by reason of failing to exercise such ordinary care 
and diligence, the money beonume lost, then you shouldfind 
the issues for the defendant." It is quite clear that the 
giving of the latter instruction would have no effeet upon 
the former, Although referringto the same subjectemstter 
they were upon entirely different phages of it. The last 
instruction referred to does not eren purport to be a dre 
finition of “ordinary care and diligence." (‘The giving 
of the instruction complained of we very damaging, and 
being @rronéous, should, in my opinion, cause a reveraal 
of the judgment, beosuse the evidence does show that the 
defendant bank ran ite vault in a rather loose fashion 

in a number of particulars, but it is also perfectly 

Clear that such negligence, in at lenst some of such 
particulars, could have had no possible connection rith 
the loses of the plaintiff's money, It was, therefore, 
particularly important that if the jury were to be given 
such & peremptory instruction ag the one here complained 
of, it should wntain the very element on which it was 
silent. 
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ROWIN H. MANAGE, 2391.4. 657 


Pyaintiff in Error, 
BRGOR TO 


Ve WUNIGIPAL GOURT 


OF GHIGAGO, 
B. 8 EREOI, 


Defendant in Error. 


Opinion filed Oct, 28, 1925. 


WR. JUSTICN TAYLOR delivered the opinion of 
the court. 


The plaintiff, Manasse, brought suit against the 
defendant Krejei, on a judgment note for $182.00, A judguent 
by confession for $199.73 wee entered in the plaintiff's 
favor. OO, motion of the defendant the judgment was opened 
up, and the defendant filed an affidavit of merits. There 
was 2 trial, before the court without a jury, and a judge 
ment in faver of the defendant, and agminst the sleintiff 
for costs, This appenl is therefrom, 


The evidence shows substantially the followingi- 
One Glatter, who wes in the Peal estate business, and whe 
had gotten into trouble by using some one elee'suoney and 
needed $200.00 to keep him from going to jail, borrowed 
$200.00 from the plaintiff. Giatter told the plaintiff 
thet he, Glatter,had thet amount coming from the defende 
ant Krejei, as reni estate commissions, Glatter gave the 
plaintiff his own note for $200.00. It wae dated October 
16, 1923, and was due ten deys thereafter. The note was 
introduced in evidence. The plaintiff testified that 
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+ @latter offered to get the defendant to sign the note, but 
that he refused, and that later Glatter brought him, the 
plaintiff, a new note for $182.00, which wes signed by 
the defendant, payable to Glatter and endorsed by the let- 
ter; that he, the plaintiff, took that note aa security 
for the $200.60 note of Glatter; that at the time he took 
the $163.00 note, or a little later, he tock, as security, 
a bill of anle of certain offices furniture of Glatter, I+ 
was admitted by counsel for the plaintiff that the latter 
still had the furniture. The defendent Krejei, testified 
that on October 16, Glatter was in trouble as the regul¢ 
of splending 4 resi estate commisg@ion; that the plaintiff 
sent over 2 note for $200.00 for hia te sign; that he, the 
defendsnt, refused to sign it but aede out one fer $182.60 
80 ae to accommodate Glatter. Hig tectimony suggests that 
he fixed the amount at $182.00 becsuse Glatter hed en ine 
terest in certain real estéte commiesions to that extent. 
He further teetified thet he understood a chattel mortgage 


on Glatter’s office furniture me given and that as the pleain- 


tiff was ef the epinion that the furniture was not vorth 
$200.00, he wecommodated Glatter to the extent of $183.00, 


Evidence was offered as to the value of the furnie 
ture which the plaintiff admitted he etill had in hie posge 
ession, The defendant testified that Glatter had been offere 
e@ $450.00 for it; and that its fair cash market value ws 
$206.60, 


The plaintiff testified that he had had possession 
of the furniture all the time under a bill of sale. The only 
evidence as to its value was that of the defeniant, ounce) 
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for the plaintiff in the course of the trial, seid, "we! 
etill have the furniture and he oan have it if he will 
send us $15.00 for it." 


From the forgoing it will be seen that the plain= 
tiff was first given a $200.00 note by Glatter and that he 
took as sequrity a chatte} mortgage or bill of sale of cere 
tain personel property, and that leter the defendant signed 
& note for $182.00, payable to Glatter, ani which was en= 
dorsed by the latterg; and then given to the plaintiff, 


Bven if the $183.00 note wis given to the plaintiff 
&8 ah accoumodation for Glatter, and hag not been paid, the 
question etill arises whether, the plaintiff beving im hie 
poseession certain personal property of Glatter, under « 
bill of sale (chattel mortgage) to secure the 4209.00 note 
he is entitled to sue on the $182,060 note without first 
exhausting his rishts to the personal property. fhe evie 
dence does net show that the plaintiff hae reduced that proe 
perty to aoney so thet the defeniant micht olsim there was 
a credit on his note, The mere possession by the payee - 
of an accommodation nete - of personal property belonging to 
the one accommodated, here a third person, does not prevent 
the payee from pursuing his remedy on the note against the 
maker. The note ia evidence of the debt. UGollateral security 
is a purely incidental matter, giving rise to a different set 
ef rights and obligetions. fooke v. Newman, 75 I11. 315. 
@latter who borrowed $260,00 from the plaintiff and gave 
therefor, first, hie nete for $200.00 and « chattel mortgage 
and, second, gave the plaintiff as further security the 
$182.00 note of the defendant, ia not a party, and is not 
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here contending thet he has paid hie debt. But, it ie 
urged that the personal property held by the plaintiff 
has peid the defendant's debt. There is ne evidence that 
it has. ‘This is not a auit in eqhity. Whatever rights may 
exist in Glatter in regard to the personal property in 
the possession of the plaintiff, the defendant here may 
be subrogated to. Those rights, however, do not make out 
& legal defense to a suit at law on the nete. Though an 
accommodation maker, he is liable, Elgin Natl. Bank v. 
Goeckle, 395 11. 4063. The argument as to granting exe 
tensions is untenable, 


The judgment will be reversed and judgment enter- 
ed here in favor of the plaintiff and agsinat the defende 
ant at the sum of $199.75, with interest thereon at 5 per 
centum per annum from dune 26, 19234, to date. 


JUNGHENT REVERSED AND JUOGHENT HER, 


THOMSON, Ped. AND OF CONNOR, J. GONCUR. 
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PROPLE OF THE STATE OF ILLINCIS 


Defeniant in Error, 3 9 J As 657 


Vv. ERHOR TO 
E, ° ! 
G, Greet, otherwise called, CRIMINAL COURT 
¥. G. OPER, 
COOK COUNTY, 


Plaineaf? in Erver, 
Opinion filed Oct. 28, 1925, 
MR. JUSTICN TAYLOR delivered the opinion of 
the sourt, 
«Om Dagawher a, 1424, on notion of the Jefeninant, 
BR, G, Seer, this cause war cousolidated for heoxing 
an ¥. Bingbetf, Generad Yuaher . 
#9957, ths reverie, abatvaote and briefe filed and te 





be Tiled in that eausa, General Husker B90C7 tc bo taken 


and coneidered in thie aause Generel Yusber 29958, 
We have thia dey henied dows an apiaion in 

People v, Bischoff, Generai Munkey g0007, In thet opinion 
ee have set forth our reasone in regard @o the matiera here 
invocived, and adept that opinion in ¢hie gauge ae far az it 
is pertinent and material, 

We are ef the opinion that the judguant auet 
te affirmed, 


APPIRUED 


Theagon, P.J, and 
O'Conner, J, scnowr, 
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{8S PEOPLE GF TH STATE OF ILLIwors, 2391.4. 607 


Defeniant in Brroz, 
ERROR TO 


v. 
CRIAIWAL COURT 


WALTER TUSKOVSEI, 


Plaintiff in Error, 
Opinion filed Oct. 28, 19856 


COOK COUNTY. 


MR. JUSTICE TAYLOR Geliverec the opinicn o” the 
ecourt, 


On December 3, 1924, on motion of thse defendsat, 
Walter Tuskovaki, this cuuse wag consolidated for hearing cith 
the Esupic of lliinois v. Bissheit, Generni Number 99957, 
the records, abstracts and briefa file’ and to we filed in 
that cause, General Numbex 29957 to be taken and considered 
in thie cause Generai Nuwber agate. 


Ve have tais day handed dewn sm opinion in 
Feople v, Bischoff, General Humbar 260957, In that eptaion 
we have gat ferth cur reaaons in ragerd to the matters here 
fdavGlved, end edept that opinion in this cause ac far as 4% 
ie pertinent and material, 

Ye are of the oplaicn thet the evidence failed 
$© establigh the guiit of the defunient Waiter Tuskeoveki. 

The judgement, therefore, wiii te reversed. 


REVERSED, 


» P.J. ond 
O'Gonner, J, senovr, 
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: € S & Z o5 x” Aatane, for plaintiff in error. . 
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THE PEOPLE OF THY STATE OF ILLINOIS, ) 
Defendant in Error, 
ERROR TO 


v. 
CRIMINAL COURT 


JOHN KARBANSKI, 
Plaintiff in Error, 


COOK COUNTY, 


Opinion filed Oct. 28, 1925. 


WR, JUSTICE TAYLOR delivered the opinion of 
the court. 

On December 2, 1924, on motion of the defendant, 
John Karbanaki, thia cause wae conselidated for hearing with 
the People of Tilinoie v. Bischoff, General Number 29957, 
the records, abstracta ani briefs filed and to be filed in 
that cauce, General Number 29957 to be taken and considered 
in thie cause, General Number 29960, 

We have thie day handed down en opinion in 
People v. Bischoff, General Number 29857. In that opinion 
we have set forth cur reasone in regard te the matters here 
involved, and adopt that opinion in this cause aq far se it 
ia pertinent and material, 

We are of the opinion that the evidence failed 
to establish the guilt of the defendant John Karbanski, 

The judgment, therefore, will be reversed, 


REVENSED, 


Thomaon, PJ. and 
O'Conner, J. concur, 
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THE PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Errer, 


ERROR TO 
v. 


CRIMINAL COURT 


FRAWK DALKUS, 
GOCE COUNTY. 


Plaintiff in Error, 


Opinion filed Oct. 28, 1925, 


HR. JURTICE TAYLOR delivered the opinion af the 
court, 


On December 8, 1924, on motion of the defendant, 
Frank Dalkua, this cause was consolidated for hearing with 
the People of Iijinois v. Bisohoff, General Number 29957, 
the records, abstracts and briefs filed end to be filed in 


cause General Number 29957 to be taken and considered in 
thie cause General Number 89961, 


We have this day handed down an epinicn in Peopis 
v. Bischoff, General Number 29957. In that opinion we 
have set forth our reagens in regard to the mattera here 
invelved, and adopt that opinion in this cause as far aa it 
ig pertinent and material, 


We are of the opinion that the evidence failed 
te establish the guilt of the defendant Fronk Dalkus, 
The judgeent, therefore, will be reversed, 


REVERSED, 


Thomson, P.J. and 
O'Connor, J, concur, 
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Be delivered the opinion of the court. 
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PHOPLE OF THE STATE oF 


ILLINOIS, WRIT OF BRAOR 
hefendant in Error, 
TO CRIMINAL QOURT 
Vea. 
COOK COUNTY. 
FRANK HAPUT 


Plaintif? in irror. 
Opinion filed Oct, 28, 1925, 


MR. JUSTICE TAYLOR delivered the opinion of 
the court, 

On Dheceaber 3, 1924, on wotion of the 
defendant Frank Shaput, this cause was consolidated 
for hearing with the People of [lliinoie v, Sischoff, Oen- 
 @Fal Number 29957, the records, sbetracts and briefs filed 
and ® be filed in cause General Number 29957 to be taken 
and gonsidered in this cause againet Prank Sheput, bearing 
General Number 29967, 

We have this day handed down an opinion in 
the case of the People v. Bischoff, General Number 29957, 
In that opinion we have set forth our ressons in regard 
to the matters involved in the instant ease, and adopted 
that opinion in thie cause as far ss it is pertinent «and 
material. 

We are of the opinion that the evidence failed 
to establish the guilt of the defendant Frank Shaput. 

The judgment, therefore, will be reversed. 


REVERS ED. 
THOMSON, P. Jd. AND O'CONNOR, J. CONCUR, 
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RAGIAEL, WOLF, e) O 7 A 3 s) a 4 
Plaintiff in krrer, 
ERROR TO 
Ve MUNICIPAL coer 
OF GHIGAGO, 





A. GOOPER AND TILLIB COOPER, 
Defendant in Error, 


Opinion filed Oct, 28, 1935, 


ME, JUSTICE TAYLOR delivered the opinion ef 
the court. 


On February 23, 1933, the plaintiff, Reacheel Wolf, 
brought suit in the Wumicipal Gourt end recovered a iudguent 
by confeasion in the sum of $816.00 and costs against the 
defenisnts, A. and Tillie dooper, 


On Mareh 1, 1923, an exeeution wis issued, and on 
March 12, 1923, returned showing & deasnd bad been wade on 
the defenient, A. Gooper, 


Gm March 20, 193%, fritsker & Fritsker, served 
notice that they would move te vaente the judguent. With 
the notice they filed an affidavit ef merits aude by fillie 
Gooper. The affidavit of merite alleged that she was served 
with an exeoution issued upon the judguent which was entered 
on the note; that she did not exeeute the note set up in the 
statement of claim, nor sign nor deliver any note to any one; 
that she did not a1 any time reoevive any consideration fer 
the execution of any note; thet she did not at any tine 
authorize any one to sign, exseute or deliver any note for 
her for $500.00, dated February 1, 1915, or of eny other 
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ante; that ahe was not indebted to the plaintiff om any 
note or for any sum rhatever, 


im Mereh 21, 1923, an order wea entered opening 
up the judguent, and giving the defendants leave to dee 
fend, It was provided in the order that the judgnent showld 
atand aa seourity end that the effidervit filed should be sone 
sidered as an affidavit of merite. 


Gy Wareh S1, 192%, dewend for a trial by jury 
wae made, A trial was had, and on Septeuber G, 1024, a 
jury returned @ verdict finding thet at the time of the rene 
@ition of the juiguent by confession, there way due from the 
defendants, A, Sooper and Tillie Gooper, to the plaintiff 
the sum of $615.66. Gm that verdict, judgment was entered 
that the judguent by confescien stand confirmed ae of ite 
Gate, 


Gy November 12, 1934, 4 demand was made on the 
execution by delivering e copy of the execution to Sauline 
Geoper, the daughter of A. Gooper, & person over ten pears 
ef age, at A. Gooper's residence. On November 29, 1924, 
the exegution was returned, ao property found. 


On Hovember 29, 1024 2 motion wre made that the 
jodgnent be vaonted and set aside and on the same day an 
order was sccordingly entered opening up the judgment ond 
giving the "defendent® leave to make a defense; end pro- 
viding that the execution be stayed and that the affidawit 
etond ag an affidavit of merits. fo thet erder the plaine 
tiff took exeeption, 


fhe affidavit of 4. Cooper alleged thet he had 
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theretefore been informed that the "suit of Rachsel Yolf v. 
myself and Tiliie Gooper had been diswiaged and the matter 
dispeced of ani he learna at this time that theré ie « 
jedgment agninst him and againeat the said Tillie Cooper; 
that he haepaid said note in full many youre aco and thet 
the pleintiff hae from tine to tine admitted to defende 

ant that she had no olaim of any kind, nature or description, 
but that she held the note for the murpose of compelling 

the other defendant in this cause, Tillie Coopers to abandon 
certain claims ghe hed ageinet plaintiff, and for ae other 
reason whatsoever; that he hae from time to time dewanded 
the return of the note but that plaintiff hes always refused 
te return the aume; thet Tillie Cooper is not jointly liable 
with affient; that she did not exeoute, sign mor deliver esid 
note at any times thet she did not receive any consideration 
therefor." 


On December 17, 1974, pursuant to a notice and 
affidavit an order wes entered re-oetabliehing in the records 
ef the case the contents of the note aued upon, end shich 
note had been lost or abstracted from the files, 


This is a writ of error sued out by the plaintif?, 
The error complained of ie that the court erred in entering 
the order of November 29, 1024, epening up the judeuent. 


The chief question in the case ariees upon the 
affidavit of the defeniant, A. Gooper, of Soveuber 38,1934, 
fhe original judguent by confescion was entered on Februnry 
23, 1923. On Warch 21, 1923, on an affidavit of Tillie 
Gooper, one of the defendents, it me opened up. im Septe 
ember 30, 1934, there was a jury trial, and verdiet and 
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judgeent for the plaintiff. On November 13, 1924, an 
exeoution was legally served en A, Gooper. And five 

days ister, nearly two years after the confeegion, ond 
over a yeor after the judgment woe first opened up, and 
nearly two months efter a trial, verdict and judgment, 

the judgment was again opened up om the affidavit ef 

the other defendant, 4. Goopery. Ag a antter of reaeon 

and common sense, 14 does not seem neccesary in deciding 
this case to do move than merely recite the hiotery of 

the proceedings. There is nothing in the affidevit of the 
defendant A. Cooper that justified opening up the judgment 
after « jury trinl and verdict. Hie allegation that he 
had been informed that the suit bad been dissianed is not, 
ag it ie wade, sufficient. I¢ is not slleged where or of 
whom he got the informtion. Hor ia it sufficient te allege 
that he had just learned thet a judguent stood against hia. 
He dees not deny lege) service of the execution. His silee 
gestion that he had pald the note werely disputes the obligae 
tion on shich the judgment was entered. The allegation 
that the plaintiff had from time to ti@e admitted that 

she hod no claim im merely e traverse of the plaintiff's 
etatewent of claim. On the whole the allegetions of the 
affidewit show, in no way, any substantial reason why the 
work of the court and jury should be undone. further, if 
ig reesonable to infer from the record that, on March 12, 
13°3,the dey when @ demand on the execution waco first made 
on him, he knew that a judguent hed been entered agninet 
his. It is, also, rensonable to infer that on March 71, 
1923, when the petition of Tillie Gooper was presented, he 

















ate 


is OE il accra wid ; 
‘et sal boone +8 ie neem ne ad 





| a a inone vided 6° xeo'te tin 
| pevanBiehe ede ab Ge Sediege tanger iii taba 
Pee ‘motion to senor # wl poem ike sPhanicedab wns 
B osatad ae preeeroem wee foe Yeo Mf Mtoe memmad Bike 
“We Grade ud orator Utoxer andy mow ob oy bem alld 
ete Ye eehelttte ont ee qnlaren aa ecteatt nent: ts 7 ie 
ii i ot qe grtana© weit item fate ‘ro@oa 4A seonetten ; 
ic “ait sont enahmalte att dekbeew has Sater bah 6 seek 
i buonk rt hmeaunth wood bad Ptey day ‘foucta thom of 
Sat to ‘waite hrekand ee a Lil iin + an 











“ohi5 wi OIE OES poy Se: iichshihil ave 


| eet ieain ts nay te oweirend a qh at | hale a bk 4 
ee 
i ae Se noe Tete enters yao yor um me yweeie #iynhl rin 
OY yte@evy jerosmr ad Soren yd Raw Oeood add te! sete 
SE decane 99 , fads Mower ott wertt aotmt uP fctene a 
shoe teeth Cg sy ituoene wae wee Siesierte a seat wb oaneome a 
‘teaisas hess ee seme! arnt feet, & sadly weed ot ott eo ‘ 
ane dat HO $089 note oe a Komen | seate at na ant 
i naw tago0 nbteee Yo moeeiton nds mote ear 














oe 


knew ahout it, especially ae the attorney who acted in 
the antter purported to act ag “attorneys for defendants." 
as, sheryefore, the petition here invelved woe not pree 
aented watil the lapse ef nearly two years after the 
judgment by confercion wee entered, and over eight weeks 
after the judgaent had been confirmed, it ie obvious that, 
ig the eyes of the law, he must be considered ae guilty 
of unjustifieble gegligence, Jmbrie, ¢¢ al v. Beas, 330 
Til. Apres 2158. I follows thet the order of dovanber 29, 
L824, me erroneous. Yhe point is made that the erder 
entered ia net a final order, fhat, however, is not 
argued und, under the rules, met be considered as waived, 
The order, therefore, will be reversed, anti the cause 
tewunded with direehione te dlacice the petitica ef the 
defenisut, A, Gooner, thus reinstating she judgest of 
Septeaber 3o, 1984, 


REVENGE APO REMANDED WITH OLRACTIONS, 


YHOUSON, P.J. AND OT GONWOR, J. cONGUR, 














h SOR Ban hnethe RE GA NT TARNAOS 5 Et one 
ements a sek oeansetta® ee so we bare | ‘all 


waieg * bar sRawae ae town m sant se ‘te ve 


‘ item ee cuore se 
serine aa be 





WATTS CIN WERT Aye BER 





PHOPLE OF THE STATE OF XLLINCIS, 801A 45 > 
Defendant in Error, Tene SP 
BRAOR TO 
Mi NUWIGTPAL COURT 
MORTON GREKNE, OF cuIGeO. 


Plaintiff in Brror,) 


Opinion filed Oct. 88, 1925, 


BR. JUUTICR TAYLOR delivered the opinion of 
the oourt. 


On April 16, 1934, an information was filed in 
the Municipal Court egeinst Mort Greene, the defendnt, 
oharging that on April 1, 1924, in the City of Chicago he 
‘did then and thers reoeive, hire, employ, use and exhibit 
as singers and dancers, Ruth Weiss sud Syivia Seles and 
Ethel Page, minora under 15 years of age to-wit:~ ages of 
four, six and twelve yeere respectively, in violation of 
Seo. 42 8 Par. 86 ch, 36 K.8., contrary to the form of the 
Statute in such case made and provided,* 


in anerer to the inforzation the defeniant acveared 
in person, and by counsel, and pleaded not guilty. The de 
fendant having filed s jury waiver, there wes a trial before 
the court, without a jury, and the defendant, being found 
guilty as charged in the inforsatiog, wee sentenced to pay 
@ fine of $100.00 and coste, fo reverse that Judgment, the 
defendsnt suedout a writ of errer in the Supreme Court. That 
oourt being of the opinion thet it did not have jurisdiction, 


trenéferred the cxzee to thie court. 
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Te only point made in the brief of counsel 
for the defendant, that we are entitled to conkider here, 
ie whether the inforsationcherged & evime, it ie argued 
thet, as the Act umkes it ‘ynlawtul for any person having 
ghe care, custody or control of eny child wider fourteen 
years, to exhibit,* ete,, that the resitiation in the inform-= 
tion that the defendant used and exhibited, "ae singers and 
d@aneera Huth Weiss and Sylvia Weise and Grthel Page, minors 
under 15 years of age, to-wit; agee, four, six and twelve 
years respectively,” is defective and dees net charge & 
erime. As the inforgation gives the ages of the three 
ghildren, and each is shown to be under fourteen, 1+ comes 
expressly within the seope ef the sat, ond ie not subject 
to the ebjection made. 

itis alee urged for the éefendant that after the 
sentences of guilty of violation of the Ghild Labor Act, @ 
motion to vacate was made in behalf of the defendant, and 
gontinued from tive to tine until AptTil 25, 1994, and that 
at that time the State's Attorney obtained leave te amend 
the complaint, ont sade the amendment “by physiceliy Later. 
lining the figures ® « snd 83 and substituting the figures 42b 
and 88 therefor." ‘The record before us does not shor, however, 
that any such amendment we madre 


The judgment will be affirmed. 
ANY IMME De 


THOMOOM, F.J. AMD O'CONNOR, J. GONGUR. 
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Appellees, 
APPEAL FROM 
Ve WMURICIPAL COURP 


OF CHICAGO, 
EBGAR ¥. BRADFORD, 


Appellant. 


Opinion filed Oct. 29, 1925. 


MR. JUSTICE O'CONNOR delivered the opinion of 


the court, 


Plaintiff brought on action of replevin against 
the defendant to recover possession of Liberty bende of 
the par value of 71,000.00, The writ was served on the 
defendant bet the bonds were not obtuined and plaintiff, 
by leave of court, filed a statement of claim in trover, 
wherein it wae alleged that on the 25th of Hnteh, 1Oz4, 
Plaintiff wes lawfully possessed of the bonds; thet they 
were lost and eame inte the posagesion of the defendant 
by finding and that the bonds were held by the defend- 
ant eas trensurer of one of plaintiff's @ubordinate branches. 
The defendant filed en affidavit of merits wherein he denied 
that he was holding the bonds and denied that on the 35th 
of Uerch or eny other date, plaintiff was lewfully possessed 
of the bonds but averred that the bonds belonged, to branch 
fo. 2 and not te plaintiff, and that they were turned over, 
by him under regular orders and vouchers issued by proper 
officers of branch Ho. 2 to the Opk Haven 014 Peoples Home. 
The case wae tried before the court without a jury and a 
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finding that the defendont wee guilty of "maliciously, 
wilfully and intenticnaliy and with intent te injure 

and defraud the plaintiff, converted te defendakts ewn 
wse the property ofplaintif?f ae alleged in plaintiff's 
statement of claim and ass@enes the plaintiff's damages 
at the sum of One Thoveand Dollare (#1,000,00)." Judgment 
wae entered on the finding and the defondent. appeals. . No 
brief bas been filed om behaif of the plaintiff, 


The defendant contends that the judguent ie wrong 
and should be reversed beenuse plaintiff could sot sve in 
the courte of this state for the reagon that 14 was 4 foreign 
corporation and had not complied with the lawe of this state 
by obtaining * license to do business in this states He auch 
defense wee eet up in the defendent's affidevit of merite 
and although there was some contention made on the trial 
by the defendant to the effect thet plaintiff wea a foreign 
eorporation 2nd not anuthoriged to do business in this state, 
and, therefore, couid not sua in the courte of thie state, 
we will notpass on thie contention. 


The record diacloses that some difficulties arose 
between the officers and neubers of lees] brench No. 3 of 
which the defendant was treesurer and one Palmer who appears 
to have been the head officer of plaintiff im thie state, and 
on the 19th of March, 1924, at 2 reguler meeting of branch 
Ho. 3, & resolution was passed to the effect that if any 
steps were taken to cancel its charter, the bonds in que 
tion should be given to the Onk Haven O1d Peoples Home, and 
the resolution as ehown by the minutes further provided that 
the bonds be delivered to three trustees of branch Ho, 3 of 
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which the defenda&t wae one, for the purpose of delivering 
them to the Old Peeples Home. On arch 26th at another 
meeting of branch No, 2, a revolution wae passed thet the 
three trustees abeve referred te be ordered to oarry out 
immediately the directions given them om the 19th of Merch. 
4nd on the 27th of March the bonds were delivered by the 
defendmnt ag one of the trustees to the Onk fiaven O14 Peoples 
Home and he took a receipt for them on the same day. Yarch 
27th, Palme? issued what purports to be an order that the 
ch, xter of branch lio, 3 be cancelled, but whether it vas 
before or after the delivery of the bands to the (ld Peoples 
Home, does not appear. The next day, March 28th, notice of 
ough alleged conesllation was given to one of the officers of 
branch Ho. 3, although it was not brought te the attention 
of the defendant officially in any way until, as he testi- 
fied, on the tris] of the gage, which vse comaenced an the 
4th of August, 1934, 


Pyaintiff's position was and is, that under ite 
constitution, upon the cancellation er revocation of the 
charter of any branch of the order, all of such branch's 
property sutomtioally becom:s the property of plaintiff, 
and that since, in the instant eaee, branch tio. 2 charter 
was cancelled by the action of Palmer, the bonde in question 
become plaintiff's property. PFlaintiff's further position 
seems to be that, since the bends were leat tm the posotesion 
of the defendant, he is personally Liable for the value of 
them. Over the objection of the defendant, Palzer was pere 
mitted to testify that, by virtue of authority given his 
by plaintiff, under power of attorney, he cancelled the 
charter of branch fio. 2, Ho such porer of attorary is shown 
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in the record and it is elementary that Palmer oowld not 
prove hie agency by his own testiaony. Elevator 5 
—-s« Mn Ve Tron Works, 163 111. App. 314; Mullanohy 

—s-We Sghott, 135 111. 655; Fleishmen & Gp. v. fallow, 112. 
App. 565, And since there wae no proper proof of Palwer'¢ 
authority, his action in attespting to concel the charter of 
branch Ho, 2 fails for lack of evidence, even if we should 
—'sOLd thet, under plaintiff's constitution, such cancellation 
_-—swight properly be made, a question which we do not hers 

— @eosae. 








Sinee the record before vs discloses that the 
defendent had turned over the bonde to the 014 Feeples 
Home on the 27th of March, 1934, purousnt te the directions 
given him by Branch Ke. 3 and he was, therefore, simply 
eartying out the orders and directiona given, snd eines 
the evidence shows that he was aot nofified of the alleged 
cancellation ef the charter before turning over the bends, 
and since the action of replevin wes not brougst watil the 
day following the turning aver of the bonds, vis. March 
88th, the defendant is not new Lisble. 


The judgment of the Municipal Seurt of doigase 


is reversed, 
| REVERSED, 


THOMSON, Ped. ARD TAYLOR, J, CONGUR, 
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Appellee, APPEAL #ROM 
INTRRLOGUTORY ORDER OF INJUNOTION, 
bis GimevIt count. 
CITY OF GHICAGO, ot al, 
appellanta. 


Opinion filed November 4, 1925. 


MR. FVSTIGC® O CORNOR delivered the opinion of 
the court. 


Thies is on appes] by the defendsnte from en intere 
looutery order awarding plaintiff a teaporary injunction 
restraining the defendants from interfering with the com 
Plainant in his work of repairing or remodeling his house, 
The matter wae heard upon complainant's verified bill, the 
Gefendants® verified answer and an affidavit read by the 
defendant in support of the anewer, Complagnant has filed 
no brief in this ceurt. 


The material allegetions of the bill are that plaine 
tiff wae the owner of a etory and a helif residence in Ghieago 
where he hed lived a number of yenre; that a few months prior 
to the filing of the bill he had arranged with » building 
contractor “te add 2 porch reef te the upper story” and had 
proceeded with the work up to July Blet, 1925, st which time tle 
wouk was nearly completed; that on that dete he wes served with 
& notice by the Building Department of the city, advising hia 


%9 stop work until plans vewse submitted to the building departe 


‘ 








te 


went and a permit obtained. it further alleged that the 

poroh which complainant was having roofed bad been on the builde 
ing sines ite original construction and that to complainant's 
best knowledge and belief no permit wae required in reference 
to the roof; that he had expended $506.00 in the construction 
of the improvements and that the completion ef them would ree 
quire another $560,00, It wes further alleged thet complein= 
ant on tro different cecasions went to the Building Sommission- 
er with plane for the purpose of obteining a permit; that 

the permit was refused by = deputy building comisasioner, who 
refused to give any reason for such refusal; that the deputy 
commissioner resided across the street from the building in 
question and that the reesonetruction 4id not please him; 

that complainant wes inforsed and believes that the recon 
atruction required no permit; that the reef which eas being 
put on the porch waa nota fire menece, nor did it violate 

any of the fire regulations or the building ordinances; that 

it was sound in construction and proper «aterial wes used, 

end thet it ess being done in ao workeanlike sanner. 


The defendants in their anewer, which wae verified, 
eet up the provisions of certain ordinances which were in force 
and effect at the time in question. fhese ordinances require 
that before proceeding with the "erection, enlargenent, altere 
ation, repair or rewoval" of any building in the city, s permit 
fer such work ahould first be obtained by the omner ef the huijde 
ing from the Gommiseioner of Buildings, and that it should be ume 


‘lawful to proceed with any of such work unless such permit should © 


firet be obtained; that appliostion for such permit should be 
made by the owner, to the Commissioner cf Suildings, accompanied 
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by plans showing the work te be done, which should be examined 
and if found proper, the commissioner shoul issue & pereit. 
The anavwer admitted that within the last few monthe the com 
Pilninant had arranged with & building contractor te add a roof 
te the porch of the upper story of hie residences and had proe 
eeeded with the work until danuary Jlst, when complainant was 
served with a notices by the officinale of the defenient, ree 
quiring him to stop all work, I further set up that the 
complainant head not at any tine applied for a permit accompanied 
by plans showing no violation of the aity ordinances, The 
answer denied that complainant on two different cecasions 
presented himself at the Building Commissioner's office rith 
plans for the purpose of obtaining » permit end denied that 
the application wae refused by the deputy building commissioner, 
it further denied that complainant hed @ mplied with ell the 
ordinances of the city and denied thet it had arbitrerily 
refused to permit him to proceed with the work. it further 
averred that the complainant hed a cowplete remedy at law by 
way of wandemus, <Accoupznying the ecnower wae an affidavit 

of the deputy building commissioner mentioned in the bill, in 
which he swore that at no time was there presented on apelicse 
tion ia regular form, sccompanied by plane which were in come 
Pliance with the city ordinanees, 


From the anerer of the defencdents, it elearly aprears 
that before plaintiff could proaeed with the work in question, 
he was requiredte apply for and obtain a permit. He did not ob-= 
tain the permit, and if the city officials acted arbitrarily in 


the matter, his remedy was by mandamus, There is no contention 
that the ordinances above referred to are invalid. And since 
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the ordinance provided that a perwit met first be obtained, 
equity had no jurisdiction, vecsuse complainant had a vomplete 
remedy at lew by instituting wandenuse procecdings, 


The order anppesled from ie reversed, 


CROER REVERSED. 


THOMSON, P.J. AND THOMSON, J, coneDR, 
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A. A. WORSLEY and WILLIAM J, ROACH, 
conservators of the person and estate 


~ 


of EMMA SWIGART, an insane person, “A 
Appellanta, 
APPEAL FROM 
ms GIRCUIT COURT, 
BNA WELCH, COOK GOUNTY, . 
Appellee, 





In re Petition of Ena Welch, in 
Eetate of Charles F. Swigart, 
deceased, to set azide Finding of 
Heirship, 


Originally filed Oct. 28, 1925. 
Retiled November 12, 1925. 


UR. PHESIUING JUBSTIGY THOMSON delivered the 
epigion of the court. 


fhe queetion presented on thie appeal is one 
of fact, - namely, whether the finding of the Gireult 


Ggurt, that the petitioner, Ena Welch, was the daughter 


of the deceased, Charles F. Swigart, ia against the manie 
fest weight of the evidence, as contended by the responde 
ent conservators, who have perfected this apsenl from 
that finding and from the judgment of the Gireuit Gourt 
entered pursuant thereto. 


Charles F. Swigart died October 17, 1917, leavigg 
& large setate. The public adainistrater wae duly eppointed 
administrator of the estate. On October 22, 1917, proof of 
heirghip was made, showing Emma Swigart, the insane sister 
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of the deceased, to be his sole heir, The follewing year, 
namely, in Auguet, 1918, wna Welch filed her claim agninat 
the estate for $10,000.00, which she stated was due her for 
services "consisting ef bovwwehold werk, clerical work and 
generally looking after the deceased," for which he had promised 
te compensate her, Henry B. Welch, the brother-in-law of 
ima Welch, who made the affidavit in connection with this 
aim, ag her agent, made the statement therein that * she 
has no other claim agninst said estate." Over four years 
after the filing of this claim for services, nanely, in Dec= 
ember, 19223, kna Weleh filed her petition alleging thet ahe 
had been born on February 4, 1863, at Chicago; that she was 
the lawful daughter of the deceased, Gharles ¥. Swigart, as 
the result of a cokmon lew marriage between the said Swigart 
“and her nother, Sarah Gwigert," which was consummated “on or 
about the month of Merch, 1866, 2t Chicago, Illinois." she 
alleged further in her petition that her mother lived with 
the deceased until she died in 1895; and that she had been 
informed that sometime between 1699 and 1892, a ceremonial 
marriage was consummted between them, Sy herpetition, she 
asked thet the finding as to helrship in the Xstate of charles 
F. Gwigart be set aside emi that she be declared to be his 
daughter and sole heir. 


After an extended hearing in the Probate Court 
on this petition Ena Welch was found to be the daughter of 
one Davie and not the daughter of the decessed, Swigart, 
and her petition wae dismissed, She perfected an appeal 
to the Circuit Gourt where there wac a trial de novo, at the 
conclusion of which the finding of the Probate Court was 
set seide and Ena Welch was declared to be the daughter 
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‘and heir of Swigart, aa set forth in her petition, the 
present appeal, fron that order, wee taken to the Supreme 
Gourt of Illinois, That court tranaferred the appeal to 
this court. 


The mother of the petitioner was e woman whose 
maiden name was Sarah Saunders. we shall refer to the 
petitioner as Ena, and her mother as Garah, The home of 
the latter wee in the village of Oape Vineent in northern 
New York, toiwhich she had been brought by her parents 
from their former home in England. Garah hed tro brothers, 
Joseph, who died about 1912, and Alfred who wae a witness 
in this ouee. 


Wolfe island, about twenty-two miles long and 
seven miles wide, is the largest one of the Thousand Islands 
an the St. Lawrence River and is about a mile from Gape 
Vincent. it is Canadian territory. On the upper side of 
the river at that point, there is located the torn of 
Kingeton, in the province of Ontario. In 1885, the Davis 
family were among the old residents of the island. The 
menber of that family, immediately involved in this cage, 
was Thomas James Davis, ‘The evidence shows that he was 
wekk known throughout that commmity as *Tom Jim," and that 
he was a wan who was generally popular with everybedy. His 
ohief accomplishment was as 4 clog dancer. fom Jim's parents 
were known ae Uncle Bill Davis and Aunt Gally Davis. The 
former was famous as a trout fisher, ‘fhey kept & tavern on 
Wolfe Island which was a place frequently resorted to by 
the people of the coummity. it was known as "Aunt Sally's." 
Beside the tavern accomodations it afforded, it included 









A Sa ery 





we ened ome ‘idee ue weston: sot bee ast ss des cE 
mieten wet wihensed® oye te spate a a sow 3 : th 
“whasiey Fad et Peed aed had aie de toue oa | 
 yaeaaced od Set Rassias sha ger amoet reste 
| esate 8 aie ite HAE TE Bis | aor thesis eee aie 








By 


Oe Sai i jane 
Ne Se hae hayek Nettie 





desanys tow bial nett sense as te | 


=4o 


@ store st which the children who attended a near-by school 
made their purchases, and also a dance ball where the young 
people of the Island frequently congregated. fom Jim had 
two brothers, William and Richard, - both now deceased, 
William had three daughters, whose names are Mary stevenson, 
Ellen Hedderson and Sarah Kitchen, al] of whom teatified in 
this case, Richard had a son, James, now & resident of 
Chicago, who was 2l#0 & witness, All these witnesses testie 
fied for reapondents. 


Sometime in 1865, fom Jim avis and Sarah Saunders 
were married, That fact is established, not only by the 
testimony of many witnesses who appesred in thia ease in 
behalf of the respondents, but also by thet ef a number who 
testified for the petitioner, In December of that year, 
fom Jim engeged in a fight with one Warren, in ® Gape 
Vincent saloon, and waa stabbed to death. The body was 
brought home to Wolfe island and was laid out on the floor 
of the dance hall at Aunt Sally's. 


It is the claim of the respondents that sometime 
during the firsg half of the year, 1866, the petitioner 
Ena was born at Aunt Sally's, to Tom Jim's widow, Sarah, 
and that Tom Jim was her father, and that, at Aunt Sally's 
request, she was named after fom Jim, being christened 
“James Ena Davis, at the school house near by, For some 
time after Tem Jim's death Sarah continued to live at 
Aunt Sally's and at one time she engaged in the millinery 
business at Marysville, » small settlement on Wolfe Island 
a few miles from Aunt Sally's. Unele Bill Devise died in 
1876 and the following year Aunt Selly sold her Wolfe Ieland 
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property and moved to a town in Ontario odled Graighurest, 
where her niece Mary Stevenson now Lives, 


it is the further contention of the respondents 
that in 1872 or 1873, Sarah eame to Chicage with her child, 
Ena. Not long after her arrival here she met the deceased, 
Svigart, and they seon began living together, and they cone 
tinued to do so until gareah died, in 1995, Ena grew up in 
thet household in Chiezgo. Im 1887 she wae warried to x 
wan named James A. Weleh, who died a few yenra later. He 
had a brother, Hency B. Weloh, who acted as Bna's agent 
in filing her claim fer services against Swigart's estate, 
After the death of her husband, Ena left Chioage and went 
on the stage. When her mother died, Swigart tried te ine 
duce Ena to return to hie home and keep house for him, but 
ehe declined, In 1901, Swigart married a woman named Louise 
Haase. She died in 1916, Agsin Swigart tried to get Ena 
to tome te Chicago and make her home with him, and again she 
refused to do so. A year later Swigart died. 


On the other hand, it is the claim of the petitioner 
that her mother Sarah, having engeged in the millinery businese 
in Marysville, for about 2 year after fom Jim's death, returned 
to live with her smother at Cape Vincent, and remained there 
wntil the early fall of 1867, shen, in company with » friend, she 
eame to chicago, having no child born to her as the result of 
her warriage with fom Jim Davis. Petitioner contends further 
that her mother and Swigert began living together in the 
spring or summer of 1968 and that she was bern of that union, 
at Chicago, on February 4, 1869, Thus is presented the issue 
of fact, - Was Ena a member of the family of Gwrigert, the 
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deceased, or was she a member of the Devise family? fhe 
Cireuit Court found that Swignrt and tareh entered into 

“a legal and binding contract of marriage under the comaon 
law, in the year 1868 * * * and that am = result of said 
marriage and said co-habitation, there was born to snid 
Charles F. and Sarah Swigart, a child, the vetitioner heroin, 
ina Swigart Yeleh.” it is the contention of the respondents 
that beth the finding ae to the common lay marriage, and the 
finding as to paternity, are agninst themanifest weight of 
the evidence, 


Before turning to those main iusues presented on 
this appeal, we shail refer te the third assignment of errer 
relied upon by the respondents and aleo an assignment of 
eross-errer assigned by petitioner, in both of which the 
respective parties contend that the trial court erred in rule 
ing on the admisgion of evidences, There axe a number of rule 
ings of thie nature, complained of by reepondente, In our 
opinion, the trial court erred in all of them, with, possibly, 
& few exoentions. Waeny questions ware put to the petitioner 
on cross-examination by aminsel for the regpondentsa which ware 
ruled out by the court on objection of counsel for the pefi- 
tione#. In almost every instance they were entirely proper 
in our opinion, and the objections to them should have been 
overruled. ‘hile the subjects referred te in some of those 
questions had not been specificnlly covered in the questicns 
put to the petitioner on direst examination, they had matere 
ially to do with the subjects that were involved on such 
direst exemination, They went, diractly in some instances 
and indirectly in others, to the wery heart of the question 
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of whether the answers mide by petitioner in the course of 
her direct examination, were true and correct or whether 
they were not. Our Supreme Court pointed out in Felsenthal 
2O4 Ill, 343, thet "the 





eross~examination of # party in interest need not be cone 
fined to the subject-matter of the exsmination in chief." 
Agvin the same court said in Hanghett v. Kimbark, 118 11, 
121, that "more latitude is always allowed in crosseexaninse 
tion where the witness is one of the parties in interest * * « 
than in the ease of an ordinary witness, andwe think 1+ sefe 
to say that a Groevlt Gourt may, in ites disoretion, where a 
party in interest is @ witness, allew the crosa-cxeu ination 
to take a wider range." In thie manner, counsel for respond 
ents were improperly and very materially restricted in their 
crose~-examination of the petitioner. The same thing was 

true in the case of several other witnesses who testified 

for the petitioner. e shall refer to the other errors in the 
matter of admission of evidence, urged by respondents, when 
we have ooeasion, later in this opinion, te discuss the 


partioular evidence involved, 


In support of hey ascignment of erosse-error, peti- 
tioner contends that the trial court erred in admitting soe- 
called pedigree evidence, to the effect that Ena was a menber 
of the Davis family. This consisted of testimony of witnesses, 
to the effect that they had heard the mother of Tom Jim Davis, 
Aunt Sally, his two brothers, William and Richard and the 
brother of Sarah, Joseph Geunders, say thatvEua was the daughter 
of Tom Jim Davis, or osll her euch, All the declavants thus 
referred to were decensed at the time the testimony wae given 
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and they were all connected, by birth or marriage, with 

the Davie family. In our opinion, the evidence was proper 
and the trial court did not err in admitting it. The orux 
of the argument of counsel for the petitioner on this point 
ie to be found in the contention made in their brief, that 
"petitioner's pedigree is not involved nor is the pedigree of 
the Davis family involved, but merely the pedigree of Charles 
¥, Gwigart, the deceased,” In that contention counsel are 
in error, in our opinion, The question is, whether Ena is 

® member of the Swigart family, = the daughter of the dee 
geaced and his heir. Petitioner contends that she is, In 
support of that contention, she introduced pedigree evidence 
of the Swigart family, - evidence of deolarations of dee 
ceased members of that family, tending to show she belonged 
to that family. That evidence woes proper, Am a part of 
their proof that petitioner did pot belong to the Swigart 
family, respondente offered evidence to the effect that she 
gid belong to amother family, namely, the Davis family. In 
that comection, it was proper to introduce pedigree evie 
dence of the Davis family, Respondents were not limited 

to negative evidence in their proof, They were not obliged to 
submit evidence merely to the effeetithat Ena was pot a 
member of the Swignart family. They might properly prove 

that in effect, by showing, if they could, thet she gag 
really the member of some other family, and in that connece 
tion submit pedigree evidence tending to show her connection 
with that family. dGounsel for petitioner contend that the 
finding of the triel court to the effect that Ena was a 
menber of the Swipart family, rendered incompetent the pe@i- 
gree evidence as to theDavis family, Such a contention is not 
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tenable, Similarly, if the finding of the (revit Ogurt 

had been that Ena belonged to the Davia family, that finding 
would not have had any effeet on the question of the admiss- 
ibility of the pedigree evidence se to the Srigart family, 
submitted by the petitionef, Declarations of deceased 

members of the Davie family to the effect that petitioner 

was not a wember of the Swigert family would not be ade 
missible, but declarations to the effect that she was a 

member of the Davis family were admiagible. "Before declarae 
tions of persons can be admitted to prove pedigree, i1¢ must 

be established that the declarant is dead, thet the deolarre 
tions were med« before the controversy arose, and thet the 
declarant was related by blood or marriage te the family to which 
the declarations refer." 9 Ine. of fv. 739; Jarcow v. Grogat, 
257 Til. 36. The question of whether the pedigree of that 
family is material to the issue involved, is a separate quese 
tion entirely, and it has nothing te do with the pedigree rule, 
We shall not analyse here, the sany cases cited by counsel 

for petitioner in suprort of their contention en this point. 





In our opinion, those of them which are applicable to the site 
uation presented here, do not supvert the contention made, 
but most of them are not anplicable to the case at bar. Of 
course, where the question at issue ig whether a2 given person 
belongs to s given line of descent and is entitied to inherit 
eertain property, evidence submitted an pedigree evidences, 
consisting of deolarations referring to thet family, either 
being that such person ia or is not in thet Line of descent, 
or does or doca not belong to that fewily, will not be ade 
miseible unless the declarants are shown to have been tee 
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lated by blood or marriage to that family. But the declara- 
tions involved in the evidence objected to by petitioner had 
no reference whatever to the Gwigart family but to the evia 
family. The pedigree of that family wag involved. It onme 
to be 90, necesearily, when the respondents advanced the 
oontention that tna belonged to that family and that, auch 
being the case, she could not be & member of the Swigart 
family. Gounsel for petitioner make the further contention 
that the pedigree rule, ig & rule of necessity and that 
there wes no such necessity in thie case because reapondenta 
Glaimed to have direct proof of the fact concerning which 
they offered pedigree evidence, namely, that Ena was the 
daughter of Tou Jim Davie and bis wife Gareh. Pedigree 
evidence is not excluded because the party offering it has 
direct proof of the fact at ismuse. Jareow ¥. Grosse, supra. 
fhe “necessity® which makes the exeeption te the hearsay rule 
and renders pedigree evidence admissible, is not born of 

the fact that no other evidence is available, but rather 
that the deolarants of the atatemente testified to are 
deceased, and therefore cannot, themselves, be brought 

in to testify. 


The sworn petition filed in this case alleged a 
common law marringe between Gwigart and Sarah Davie in 1866 
or thereaboute and the tris] court found that there wee such 
& marriag®. In Our opinion, that finding is clearly against 
the manifest reight of the evidence. After Sarah came to 
Mhicage and became nequainted with Gvigert, they began Living 
together and continued to do so wntil she died. The mere 
fact that they cohabited throughout that period dees not 
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establish a common law aarriage, in or about 1668, or at 
any other tiae. Before 1905, 2 common law marriage could 
be contracted Legally, in Ililinosis, But in order to cone 
guamate such a atrriage it wee “not eufficient to agree to 
present cohabitation and a fubure regular sarriage when 
more convenient, or when a wife dies or when a ceremony 

gan be performed." Gartwricht v. Mefoen, 121 Ini. 388. 

In the same enae, our Supreme Court, quoting from Van Puylyv.Van Tuy] 
87 Barb. 237, pointed out with reference te a common Lew 
warriage, that such @ aprriage would be established "by 
proof of an actus] amtrect, per verbe ge presenti, betwern 
persons of opposite sexes, capable of contracting, to toake 
each other for husband and wife, especially where the con= 
tract is followed by cohabitation.* <A contract of connon 
law marriage required » meeting of ainds and & mutual assent 
by the parties thereto, clearly expressed. in Mokenpe ve 
Mekenna, 73 Ill. Appe 64, thie court (eememywx) said, “if 
parties wish to disregard the wise and wholesome regulations 
ef the community as to forme and ceremony of marriage, they 
have the right do te do and to make their marriage a matter 
of simple civil contract only; but in sttempting so to do 
they must see to it thet auch proof of the transactina is 
preserved ae will enable courts te discover a valid marriage 
contract, vig., # definite agreenent on the part of gach, 
followed by an asevuption of the aarriage status." In 
our opinion the evidener in the record fails to show any 
such" definite agreement on the part of cach.” Gertain wite 
nesses testified to henmring Swigert refer to Gerah as hie 
wife or introduce her as such, and thet upen her death he 
buried her a his wife and on certain ocessions thereafter 
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referred to himself ae a “widower® in deeds he executed. 
Beyond that, a1] the evidence in the record on the subject, 
tends to show these parties never contracted a common law 
marriage, Such is the effect of the testimony of a number 
of petitioner's own witnesses. Sarah's own brother Alfred, 
who testified for petitioner, said he visited Ghicage in 
1881 and agein in 1892 and on both occasions he heard that 
his sister was not married to Swigart, although they were 
Living together; thet he asked then about it but they said 
they were aarried, 


Owigart beceme a candidate for Alderman about 1894. 
Those interested in hie candidacy talked with him about hig 
living with a woman who was not his wife, and they said he 
would have te marry her or be defeated. He became very 
angry at thie and said it was nobedy's business. The erie 
dence shows, however, that his friends kept pressing him in 
this matter, till one day he told them he and Serab "had 
gone and done it," - that they head been married. Beyond 
that there is no proof that they were. One witness says 
he produced a "paper" at that time, which he showed to 
some of hie friende but what it we is not shown, If satige 
fieé hie friends and apparently quieted the rumons, for he 
was elected, fuesell, a witness for petitioner, testified 
that he heard one of Swigart's political supporters say te 
him, in connection with thie matter, "You know you are not 
married,” and that Swigart replied thet he didn't see that 
4t was any of their business, - that he had been "Living 
with the woman for years,” and had a daughter. Another 
witness for the petitioner, Joadwine, testified that he 
teok thie subject up with Swigart at this time and told 
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him that his opponents were going to defeat him, “on that 
ground, that you are living with » woman without being 
married to her," and that Swigart replied by saying he want- 
@d to be eleoted and asked Joadwine what the latter thought 
he had better do and he told him to "go out snd warry this 
woman and legalize her es your wife," and @wigart said he 
would, and that following thie the "gone and dove it" incie 
dent took place. Another witneas for petitioner, whe ree 
ferred to the aldermani¢c campaign, wis Corlett. He teati- 
fied that when this matter was taken up with Swigurt, “he 
said he wasn't married to her but he intended to be married 
to he#." The whole attitude of Swigart, in sonnection with 
the subject of his status, so far ae Sareh was concerned, at 
the time of \is aldermenic campaign, was, on the teatinony 
of petitioner's own witnesses, entirely inconsistent with 
any claim that they had previously entered into a common law 


mrriage contract. 


Another witness for pethtioner, Mrs. Meyers, testig 
fied that Swigart's wife, Louies, whose friend the witness 
was, told her that Swignrt hed formerly lived with a wouan 
for twenty years and that she (Louise) did not approve of it, 
One Viers, another of petitioner's witnesses, testified, on 
erosse-examination that he hed heard Gwigart say he was not 
married, This was at the time he was living with Sarah. 

This witness testified that because of the fact "that there 
was some question about this marriage’ he urged him te make 
a will, 


Turning now to witnesses who testified for rese 
pondents and whose testimony covered this subject of whethe? 
any marriage existed between Swigart and Sarah, Kinney testi- 
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fied that he had heard Gwigart boast that he wae not married 
to anybody, ~ thet he did not"tmnt any wife tegging we around," 
He wre asked if he ever heard Gorah say whether or not she 
was married to fwigert, and he anewered, "] heard her any o 
dowen times that she was not.” O' ell teatified that in 1901, 
aGme yours after Sarah head died, Swigart told her he “wae oon 
teaplating marriages" that he enid, *You tnow, I was not 
married to my former wife, she was my common law wife.* ge 
Hunt gave teetineny similar to the ritnese leat referred tod 
This wisness wae & next door neighbor of Srigert efter he 

had married Louise and ene living with her. 8e testified 
that Swigert told him that *he was warried to her (Louine) 

but that he never married the other.* tr. Suchen (Knua Srigart’s 
physician) teatified thet aleng in the 80's, Srigart teld 

him that Sareh wae his housekeeper, fhis witness testified 
that it wae “generally understood he waen't married, ie 
never told me he waa serried." Walsh teatified he had known 
Qwigart since he (the witnesa) was « boy and that for some 
time he lived directly seress the street from Swigart and 
attended the eame eehool tna did and thet he knew inns 

mother as "“Mre. Davie;* that he knew hey by thet name for 
nuaber of yenrs, -"from the time I ene a little boy up gntia 

I was maybe twenty or twenty-five, { never knew her in any 
ether way than as Mra. Davis." the ritness Yclean testified 
that he wee «2 neighbor of Swigurt's for twenty yerrs, living 
next door to him, and that Gwigart told bim the mauve of the 
woman he mae living with wag * Gevis*, 


Agother of respondent ' x witnesses, Hre. Edwards, 
teetified that she knew Ena ae Fna tavie and her sother as 
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Mra. Davis and that she never heard her referred to or 
ealledjiirs. Swigart." The sister of ire. Eqwards, Mrs, 
Van Gour, testified that for a time Swigart lived in the 
blook where she was born, Ghe gave similar testimony 

and esid, *i knew her ae Mre, Davis in that community, 
while she resided there." re. Jenkins testified that in 
1887 she lived as a near neighbor of Swigart in one of his 
buildings and that at that time "a lady by the name of 
Mrs. Davis lived with him * * * Mre. Davie and I visited 
back and forth in our respective homes in that building ** * 
i never knew her by any other name while i lived in that 
building, or while I knew her, only Mre. Davis.” A Mrs, 
Barrow gavé similar testimony. 


One Conroy testified to hie acquaintance with 
Swigart; thet on an oceasion when the vitness wee having 
some words with his wife, Swigart wae prevent, and said 
he would go, and he did, and the witness went with him, 
and after they were outeide Swigeart referret to some of 
the advantages of not being married, whereupon the wite 
nese asked him, "Are you not married?*® and that ¢wigart 
replied, "No,I am not married, iI have got a housekeeper.* 
The next time the witness saw Swigert was at the latter's 
home, and he testified that on that occasion Srigart *intro- 
duced a lady to me and said, ‘This is my housekeeper, Ne. 
Davis.’ * * * i think he ealled her Sarah or Sally, - same 
thing like that." On cross-examination, this witness testig 
fied again that Swignrt told him he was not married, explaine 
ing that "when you are.not married, women are more submissive, 
subservient and obedient, than when you are married,* and the 
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witness further teatified, "and he weed some funny 
expression, - he said it was like a street car, when 
you haven't got it you have te run after it, but when 
you have got it, you hawen’t got to run after it,4 


Gne MoU,11 teatified that he was a neighbor 
of GSwigart for 2 time and thet the wowsn Living with 
him was Mrs. Davis and that she wae keeping house fer 
him, One MeGuire testified that he knew Ena'a mother 
as hire. Davie and never knew her by any other name. re, 
Fallon teatified te the anwe effect end Mrs. MeWade did 
likewise. 


The petitioner herself testified that when she 
entered school, she did so under the name of Ena Pavia; 
that she reveatedly heerd her mother ask Gwigart te marry 
her; that she guid, "You know Ene is our child and I feel 
terrible about act being warried, end having her come into 
the world like this without a nowe, without being married; * 
that she heard talks to this effect between her mother and 
Qwigeart several times in her early Life; that “My father 
said he would marry her ** * when he got good and ready." 
The testimony of witnesses for the petitioner is that faa 
was known by the name of Swigart, as 2 young child, but 
when she went to school she entered as Ena Davie. fhe cone 
tention is that this was done "te protect the child from 
being known as illegitimate." n petitioner's theory that 
Swigart and her mother contracted 2 common law marriage 
in 1868, how it was necessary or desirable to change her 
name from Gwigart to Davis when she went to school, is 
' @iffieult to understand. It would seem that such a procedure 
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» would have the opposite effect, from that contended for, 

Ih our Opinion, the great preponderance of all the forse 
going orel testimony is contrary to any finding that these 
parties, in 1868, or at any other time, entered into an 
agreenent per verba de presenti to take each other as husband 
and wife, The most that it establishes is cohabitstion, with 
an agreement for a future marriage, on the part of Swigart, 
when he "got good and ready," That does not establish a 
common law marriage, The marriage state could not be ‘ime 
posed upon Swigart against his consent, Ser does the fact 
that Swigart may heve, on occasion, held Sarah out as his 
wife, make her such, "Declarations of parties to a merge 
tricious cohabitation, when made simply to cover up their 
shame or immorality, are entitled to no weight, when the 
question whether or not they have been lawfully married, is 
to be determined," Eldred v. Eldred, S97 Va. 606. Or, as 
the court put it, in Bickings Appeal, 2 Brewst. (Pa.) 208, 

& wan “my even, to gratify her (his mistress) allow hime 
self to be held out to her friends and acquaintances ae 

her hueband, * * * and yet the evidence falls short of 

that which ought to satisfy the mind that there wae an actual 
agreement to form the relation of husbend and wife.* 


But we are not obliged to rely merely on oral 
testimony, on this question of whether Gwigart end Serah 
entered into am agreement of merriage er consummated e 


common law marriage in 1868, as alleged by the petitioner 
and found by the court. There is documentary evidence 


in the record which is wholly inoonsistent with any such 
status. At different times betwean 1875 and 1890, Swigart 
executed deeds to real property he wae conveying. There 
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are twenty-five euch deeds in the record, all of which 
deseribed the grantor as "Charles F. %wigart, 2 bachelor." 
The acknowledgments to these deeds were made by him bee 
fore fifteen different noteries public, who certified that 
the grantor thus described, wae personally known to then 
and head exeouted the various deede involved. Some of these 
deeds were mortgagee of the old form, showing = receiver 
was named, and in four of them Swigart named "tires. Sarah 

E, Davies* as such receiver, 


In addition to these deeds, the respondents offere 
ed in evidence, a certified copy of the duly recorded cere 
tifioante of the death of Sarah, which showed her death ag 
ocourring on Hovember 1, 1895, and recited that, whe at 
that time had been living in Illinole 37 years, showing 
her arrival here five years after 1866, snd at a time agrete 
ing and corroborating much other evidence on that point, 
introduced by respondents. I, 1995, the statuteof Illinois 
required records of deathe to be made in accordance with 
a uniform form of certificate (Laws of 1877,page 208) Our 
statutes further provide thet a oertifieste of demth shall 
be admisgible as evidence of the fsetatherein stated. Tl. 
Ste. ch. 111}, seo, 65, One Woffat was the undertaker in 
charge of Sarah's funeral. His employee, Arnett, teatified 
that he was present when Swigart gave his directions to 
Woffat and that Swigart "gave the usual information for 
family history which ie required by law in the certificate;" 
that "Mr. Moffatt mde up the certificate * * * yr. Moffatt 
put down all Mr. Swigart told him to in the certificate 
in ay presence, and he signed it there in my presence, That 
eertifieste is filed with the Health Departasnt, Bureau of 
Vitel Statistics." The witness identified the signature of 
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Moffatt on the original certificate, The offer of thie 
document was rejected. Inneur opinion, it was competent 
and material and should heve been admitted. 


As already stated, we are of the opinion that 
the finding that Swigart end Sarah entered inte = common 
law marriage at chicago, in 1668 as alleged by the peti- 
tioner, is clearly ageinst the manifest weight of the 
evidence, 


But the other issue of fact presented for our 
decieaion is the more important. It weuld not alter our 
deoision of this case, even though we reached the cone 
elugion that there had been a cocwon iaw marriage of these 
parties, as found by the trial court. For even if there 
had been such & marriage, the petitioner would not ba an 
heir of the deceased and be entitled, as auch, to inherit 
his estate unleas Swigart wee her father. Any marriage 
that might have taken pince between these parties could 
not have had the effect of legitimatizing Ge.rah's daughter, 
wnless she was also the daughter of Gwigart. Om that 
igseue we are likewise of the opinion that the finding of 
the Circuit court, to the effect that she wes, is clearly 
against the manifest weight of the evidence, and even to a 
greater degree then on the isaue of marriage. 


That Sarah was the mother of Ime is coneeded, 
It is not contended thet she everithad any other child, 
Was Ena born in Chicage in 1869, and ms Swigart her 
father, as she now contends, or was ghe born on Wolfe 
Ielend in Ganada in 1866, and was Tom Jim Davis her father, 
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ae the respondents contend? fTnat is the important iasue 
of fact presented in this cace. 


A nusber of witnesses, testifying for the petie 
tioner, told of conversations with Gwigart, in which he 
referred to ina as his daughter, On the other hand, many 
witnesses for respondents testified that Gwignrt told them she 
was his stepdaughter or that they heard hia refer to her 
in that manner. Even one of the witnessee for the petbe 
tioner, one Rice, to whom we shall refer in another gone 
nection, testified that he had heard @vigart "ex11 her 
step-daughter in company quite a nueber of times if he 
wae talking with anybody.” One of the respondents’ wite 
nesses whose testimony touched this Question was Henry f. 
Baldwin, a lawyer of) long practice in Chiesge, a brother 
of a former member of this court, He teetified that he 
knew Swigart, who at one time lived in the same neighbore 
heed as the witneas; that he had met him many times and 
on a number of occasione he and his wife had been to 
Swigart's home to dinner; and that both Swigart and Ss rah 
had stated that Ena was "MNre. Devise daughter.” Mrs. Kéontz, 
&@ sister of Swignrt's wife Louise, testified that she free 
quently visited in the Swigart home and that “itr, and Mrs. 
Swigart both spoke of Ema Weleh ag his stepedeughter." 

Mrs. Hutchinson, a daughter of irs. Keontz, and thus a 
niece of Mreé Louise Swigert, testified to the sam effect. 
When Swigart's wife died, the minister who was called in, 
was Kev, Arthur ¥. Hoffman, He aleo wnducted the funeral 
services for Swigart when he died. He testified that in 
talking with Gwigart, at the time of the death of his wife 
Louise, Gwigart told him he had written his *etep-daughter" 
















greed tastrrqed ost ab ten? Thavtnon etaebsogeer af 
einen abét ef Detareany ¢ ei . 


gee ast cot euivelvied oaotecnt by Bo mets iar - 


eels aa , bse one sone ee stinnnging: st MBE 
ted eg ysltos wid beset eodt Port to cei: meagede : A 
— e827 wet asenoetin ade te ate wre cost — 









rath one 3 cei ith eo biomee sad hi : hee Kot 
i tod? ha Piidacd ae eee stds ts 1sdeen remo ; : 
resect sia ag a bowie “ombw one te ‘aul itn, geo 


















ee peed Sutd gtte im cae a4 penne We te : id = bee 

‘decs® des Heng seo dint ¢ade Dan quounth 6¢ ons id ai a ie 3 

ee ce ae *.eb2 Aiea $3 fate no ame nal ede oataes & ee 
nett ode dart beltigent yeeiwed wtbe ‘eiragiwt te = ; ae 
st ie tat ‘Bae wed Piayhell emt me ‘ae ble u r ae ie 
Wag Gcoatenete wkd am Rokew aid te ott ioe os te bias 
& eit bas theoos et ‘te to arigead ‘® omoee it <_< 

tokio. aise soit ce Rostégaos Peet seine Seek te soe 
ith boliee vow aute negeinin ait gbokh ottiw m i : q 
Lesee ae ae betouha a eats sas -mieaes i ni sa b swe ae ae a 











otle 


asking her to return home and keep house for him bt that 
she had refused te do so, 


Much of the strongest and most reliable evidence 
in this ease ae we view it, was degumentary, These doce 
mente contained the recorded statements of disinterested 
witnesses and, in some instances, of the parties direetly 
concerned, which were wade long prior to the time when the 
situation erose which gives rise to the controvefey involved 
in this case, Oral testimony way be attacked on the ground 
ef interest, bias, here of reward, or perjury, and is subject 
often to the weaknesses of a faulty or failing memory. But 
not so with statements in writing or other documents, made 
when there could have been no point in not stating the 
truth and when no interest or bias could heve existed, Ag 
was said by the court in Kent v.Manchester, 39 t.rb. 595, 
"Recollections are sonetimes vague, and impressions deceite 
ful and illusory, but the written word stands and epeaka a 
uniform language." Some of the doovmentary evidencs offered 
in thie case was from public records, *Sucj records are 
made at a time when there is no reagon or temptation to 
falsify, end ure kept in the custody of disinterested officers.” 
Gompbell v. State, 206 Pao, 622, It is significant that while 
the oral evidence is eonflicting, sll the docunentary evie 
Genes in this onee, waaringly supporte the contention of 
the respondents. In the course of the remarke made by the 
trial judge, when he announced hie decision in this case, in 
which he stated "by what course of reneon” he had reached 
his conclusion, he msde no reference whatever to any of 
this documentary proof, most of which hac been admitted over 
petitioner's objections, but some of which had been erroneous- 
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ly excluded, 


Mxe. Koonts,the sleter of tires. Louies Swigart, 
teatified that swigart at one time loaned her husband 8300, 
The note given by Hr. Koontz in connection with that loan 
was received in evidence. (m the reverse side of this note, 
wae recorded an interest payment and following that appeared 
® statenent signed by Swigart himself. There is no con- 
tention by petitioner thet the signature is other than 
Swigart’s. That statement reads, "I, Charles F. Swigart, 
go far as I am concerned, I cancel the within note which 
you see is bonefied by your Husband's signature if anything 
should happen to Lou or sy step daughter Ena Yeloh so that they 
might want ascistence & if in your power and will aseist them 


eo far as your are able,” 


in addition to thie decumentary proof referring 
directly to Swigart, - showing he considered her his step- 
daughter, the record contains other similar proof referring 
directly to Ena and showing she did uot consider herself 
Swigart's daughter. Thiea evidence consists of a number of 
letters, admittedly written by Ene to Gwigart, in 911 of 
which she addressed him as “Dear Fred® or “Dear My. Swigert* 
end in none of which did she refer to him as her father or 
herself as hie daughter, and none of them were signed ze 
his daughter. several witmesses testified that they bad 
written letters to Ena for Gwignrt, in which he addressed 
her as his daughter and in concluding them referred to hime 
self ae her father, and Epa testified thet she had written 
similar letters to him. Ena testified sxlso that she had 
Slways wade a practice of destroying a11 letters received by 
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her. Put it is significant that the Letters which had been 
received by Swigert from Ena and which were found in his 
effecta after bis death, and were procured in court, all 
adétressed hiv in the formal manner deseribed, 


Even if it is true that Swigart sometimes called 
Ena his daughter, we would not consider that feet of great 
importance for it would not be unnatural nor unusual for 
a step-father to refer to hig stepedaughter in that aanner. 
But the fact that he onlled her hig stepedaughter, as the 
foregoing proof conelusively shows, we consider of great 
Significance in thia oase, for we cannot reasonably conceive 
ef a father sver referring to hie own daughter as "stepedeuch ter. 


Rike v. Standigge, 187 lowe 1163, 


There ie further documentary evidence in the record 
on this question. Ambrose A. “orsley, one of the conservators 
of the Estate of Swigart's insane sister fume, had been 2 close 
friend of Gwigart's for many years sud had represented him as 
hia attorney frequently. After ura. Louise Swigart died and 
Gwigart was left alene and some attempt had been made to ine 
duce Ena to return home and keep house for him and she had 
dedlined to do so, Swigart'’s health began to fail and his 
eyesight becane eo poor that he covld seareely ses. At this 
time Worsley wrote Ena a number of letters describing Srigertés 
condition and urging her to return and she wrote him in 
reply. Worsley took the stand and testified at the trial of 
this case, although he wee acting as chief trial lawyer and 
continued to act ag such throughout the trial. fe shall refer 
to the direct cause of his testifying later. It wae such 
as, in our opinion, entirely justified his doing so. We are 
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also of the opinion that he was justified in net withdrar- 
ing from the case as one of the lawyers conducting the 
trial, after the occasion had arisen which necessitated 
his testimony. He was apparently more conversant with all 
the complicated facts than anyone else. Nia long acquainte 
ance with Gwigart had placed him in posgescion of knowledge 
of facts which no one else wae so familiar with, While on 
the stand he identified the correspondence he had with Ena 
ahortiy before Gwigart's death. ome question arose as te 
the propriety of this, the claim being made that in oon- 
ducting this correspehdence he was acting as Swigert's | 
attorney. We think it entirely clear that he was not. He 
was acting solely in the capacity of a friend. It appears 
from one of these letters that Swigart had not even agked 
Wrosley to write to Ena, but that he was doing se, as he 
put it in one of the letters, because "i feel it my duty 
to do what I am doing,* 


The most significant passage in this correspondence, 
ecours in Yorsley's letter to Ena, dated June 37, 1917, in 
which he told her that Swigart “certainly would think as auch 
of you as if you were his own child, if you would show a 
disposition to asesiat him now." If Ena wae Swigart's daughter 
and he was her father, or even if Ena thought that relation- 
ship existed, that statement by Yorsley in his letter te her 
certainly called for some reply from her to the effect that 
she was his daughter, iapecially is this trues when #@ exam 
ine this letter of Woneley's further and see that ih it he 
remarked thet Mrs. Louise Gwigart, before his death, had 
wanted him to use his influence with Swigart to remember 
hef (Ena) in bis will; that Srigart had said he would like 
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to do so, if she would show enough interest to come and 
care for him; and had written further that "in view of 

the way your mother and yourself struggled for him * * * 
it secms like a nightmare to me that he shouid die and 
fail to remember you, substantially," but that if he 
should die "ae he my at any time, without making a will, 
let me again call your attention to the frot that * * * 
there is no way whereby you oan get a cent," for big 

estate would go the relatives “who have never, as he says, 
shown him any consideratioyg, and you, who with your mother, 
was with him in his early struggles and poverty will be out 
off," and he adds, “Must this state of things come to pase? 
I very mach fmr it will, unles@ you make an early reaponse 
to this appeal." That statement did not escape Ena's 
notice. Ghe not only testified she received this Letter 
from Worsley, but the record of thie cease shows that at the 
hearing in the Probate Court, the presiding judge, while 
Ena was on the witness etand, enlled her particular atten= 
tion to the phrase telling her thet Gwigart "certsinly 
would think as much of you ag if you were his own obild, 

if you would show a disposition to assist him now," and 
asked her if she remembered that part of the letter and she 
eaid she did, But the record shows that ina did not reply 
and say she waa hie own child or anything ® that effect, but 
she merely declined to come and give up her position withe 
out some assurance of how much it was going to mean to her 
in the way of compensation, and referred to whet the other 
“poor souls” (her mother and Louise) had passed through, 
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end also herself, in other years, when she was a member 
of the Swignrt household and she said she did not proe 
pose to go through auch an experience again, Worsley 

had suggested in his letter that she write a letter to 
Swigart and send it to hin (Worsley) so he could read i¢ 
to him, ee fwigert’. eyesight had so far failed him that 
he could not read it himself. She did write such « letter 
in which she addressed Swigart as "Gear Fred", This core 
respondence anounts, in our opinion, to a strong conetrup- 
tive, if not a tacit, admission on the part of tna herself, 
that she was not Swigurt's child, Another plece of deaue 
mentary evidence benring on thia question is to be found 
in the claim for services filed in Ena's behalf against 
the Swigart estate on August 21, 1918, nearly a year after 
Letters of administration had been issued in said estate 
to the public aduinistrater of Cook County. Thia claim 
read as follows: ‘fo services rendered by claimant to 

the deceased during his lifetime, extending over a period 
of years, said services cogsisting of household work, 
elerical work and generally locking after the deceased, 
and for which services decedent promised te compensate 

the claimant, which promise wae repeated and the obligae 
tion acknowledged upon many cccasions until shortly before 
the death of the decedent, $10,000.00." Attached to this 
Claim was the affidavit of Henry &. Welch, Ena's brothere 
in-law, as her agent, in which he averred “that the annexed 
claim against the estate of Charles J. Swigart, deceased 
is just and unpaid, after allowing nll juet eredits, and 
that she has no other claim @gminst said estate." it was 
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not until over four years later, - in 1922, - that Ena 
advanced the claim that she was Swigert's daughter and 
eole heir. The explanation wade of this, in Ena's bre 
half, is as follows: Mra. Henry B. Welch teetified that 
on the day Gwigart wes buried, Worsley returned to her 
home with her husband and fine and herself, and spent the 
evening there; and at that time Worsley told Ena he would 
take charge of her alfaire, ~ that “he would take full 
charge of her case and do everything he could; that there 
Was no reason why she should not get everything that bee 
longed to her father;* that Yorsley gave Ena his card and 
she left her address with hie and he said that if there. 
was anything to be signed by Ena, Henry Gould do it for her 
if she wacn't there.” Thies wae alleged te have oocarred 
on October 19, 1917. Tro witnesses testified that on that 
afternoon, 8s My. and wre. Henry Welch, Ena Worsley and 
the witnesses (one Scott, and the other Worsley's son) were 
on their way to the cemetery te bury Swigurt, all of them 
riding in the same automobile, Worsley called Ena'’s attene 
tion to what had happened and the fact that the situation 
would probably have been different if she had followed 
his advioe and Ena then said thet she had probably mde 

& mistake "but I could not live with Gharley Gwigart for 
#11 the money he had;* that Henry WYeleh then spoke up end 
said, “Why can't we .@laim that Ema is Charley awigert's 
daughtex," whereupon Ena said, "Henry, you know I am not 
Charley Gwigert's daughter and i don't like you to talk 
that way. I would not be his daughter for 111 the money 
he has got.” thet conversation me denied by Mr. and Mra. 
Welch and by Ena who claimed that one of the witnesses 
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referred to (Scott) wae not even present upon that eeceasion. 


Boa testified thet in February or Match, 1913, 
she came to Chicago and at thet time visited Worsley's 
office and telked with him there and expreased surprise 
at not having heard from him, whereupon Worsley then told 
her, "Since I sar you last I was made conservator” of the 
estate of Equa Swigart, - "I represent her and therefore I 
ean't represent yous" that she expresaed her surpriss, wheree 
upon Worsley said further, "You know, Mrs. Yelch, you are 
an illigitimete daughter of Swigert and therefore you have 
not got no leg to dtand on towards the legacy." Thies wae 
one of the things which Yorsley deemed of sufficient impore 
tance to justify his teking the s#mnd to deny, which he did. 
We testified that Ena had never been in his office, and se 
aia his son. Henry B. Welch testified that he filed Ena's 
claim for $10,000.00, for services, after a conference with 
Borsley in March, 1918, in which Worsley told him that Ene 
‘didn't have a leg to stand on” and that “her only salvae 
tion would be to file a claim for demages, = for services." 
This conversation was alee denied by torsley, Qounsel 
for petitioner etate in their brief that Henry 8. Yelch, 
following his conference with Worgley,(which Qeloh said 
occurred in March) "without advice from petitioner and 
¥ithout @ municating to her, filed this claim (in August) 
and signed it himself, and afterwards notified petitioner 
ef what he had done. Imecdiately he received a reply that 
gshe, petitioner, had never been @ servant in her father's 
home, that if she was not hie lawful daughter she was en- 
titled to nothing, and directed him to immediately withe 
dvaw the claim. This information and direction wae communicet- 
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ed to Worsley, and though this oleim was filed in 1918, 

it still appears of record in the Probate court, impounded 
by order of court on Worsley's motion, and hae never been 
disposed of," No abstract or record references are furnished 
for any part of that statenent. We have searched the record 
in vain, for any support for such a statement except the 
fact that the claim was impounded, - when or on whose 
motion, if anybody's not appearing. Wo explanation ig 

made of why it wus, even on the facts claimed by petitioner, 
ghe failed to agcert her cleim that she was Swigart's 
daughter until over four years after this claim for sere 
vices wie filed, following the eonferences she and her 
brotherein-law claimed to have had vith Yorsley in 1918, 


In our opinion there is sbundamt evidence ia the 
record to refute any such explanation of this matter as 
petitioner now advances, It ie difficult to appreciate 
how any advice in 1918, to the effect that she had no 
standing as an heir of Swigart, could have surprised or mis-lLed 
Ena, after she admits having received a letter from Worsley, 
dated dune 27, 1917, inwhich he told her thet if dwigart 
‘should die * * * without mking a will, let me agein onl) 
your attention to the fact that hie affairs will go inte 
the hands of our public administrator, and thers i9 no way 
st" After giving Ena that advice, 








apparently more than once, we cannot believe that Yorsley 
entered into any such undertaking az it ia now claimed he 
did on the evening of Gwigart's fumeral. It appears frem the 
record that at that time he hed already been appointed con- 
servator of the estate of Swigart's ineane sister Emma, and 
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Worsley testified he told her so at that time, 


Furthermore, there ig indisputable proof in the 
record, of the fact that Ena was being represented by other 
lawyers following the death of Gwigert, and at the tine 
she filed her claim for eervicese Aa early as three dnys 
after Grigart’s funeral and her alleged employment of 
Worsley, she spent an entire afternoon in the law office 
of Edvard B Witwer, in consultation with him and at that 
time the relation of attorney and client me entered into 
between them, Witwer was not allowed to tostify about 
that conference, counsel for petitioner objecting that 
Witwer cocupied the position of an attorney for her, - 
though it appeared a third party wes present at the cone 
ference. Witwer testified that he ceased "to be the attore 
ney for lira. Ena Welch, the petitioner in this cage" about 
five days after the conference referred te Why he did not 
represant her longer, dees not aprear, 


it next appears that on December 28, Little more 
then two monthe after Gwigart's death, Ena, together vith 
her brotherein-law, Henry 8. Weloh, consulted with tro other 
lawyers, William Frenz Anderson and Julius Quaseer, the latter 
of whom testified that on that day he entered into s& contract 
of employment with Kina, as an attorney, Upon her objection, 
all that took place between petitioner and this lawyer, was 
also excluded, The claim for services which was filed the 
follewing sumer was sworn to before Quasser as a notary 
public, and his name appears on the reverse side of the 
claim, as attorney for the claimant. In view of that record, 
we are of the opinion that the petitioner was in no way 
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misled by any advice from Worsley, ani that he had nothe 
ing whatever to do with the filing of her claim for sere 
vices, directly or indirectly, but that she filed it while 
being represented by counsel net now sonnected with the 
cage, one of whom, Henry Welch teetified, we his counin, 
and further that the position ashe later took, more than 
four years later, that she was Gwigart's daughter, was 

@ deliberate afterthought, after having sdvice from at 
least four lawyers which did not werrant such action, 


While Hemry EB. Welch was on the efand testifying 
about the foregoing miter, he was asked whether he had 
comunicated with one Cosgrove, township clerk ef Wolfe 
ieland, Ontarie, within six months after hie firet confere 
enee with Anderson and Quaseer, Objection te this quese 
tion wes eustained. Gounsel then offered to prove thet at 
the time referred to, Henry Y¢elch communicated with Core 
grove and received information that Rna VYeloh was born 
on Wolfe igland in 1866 and that he delivered that informe 
tion to Quaseer who wos then ecting as attorney for petie 
tioner. That offer was objected to and the objection wes 
sustained. In ovr opinion, it should have been overruled, 
Cosgrove's deposition was taken, (by petitioner) and/ that 
time he testified to receiving requests from Henry 8, Welch 
of Chicago to search the records "to see if there was any 
record of the child born on the island (Wolfe isiand) te 
Tom Jim Davis and Sarah daunders.” his witress then tese 
tified thet he "saw there was no record," and he then ade 
vised Welch to write to Toronte, and Welch wrote back and 
asked him to do se and that he did as requested but got 
no reply. 
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In connection with the aatter of birth records 
in Conada, the record shows that the law requiring euch 
Yeoords to be kept was paased 1859, Bevnuse of this, 
much is attempted to be wade of the fact that no record 
of Ena's birth on Wolfe Ieland in 1866 wae found by 
Goagrove. But the evidence further ia (by the same wite 
ness) that the first birth records on Wolfe island were 
made in 1869 and there were therefore no sush records at all 
at that place in 1866. In our opinion, the significant 
thing about birth records in this case is that if Ena 
was born in Ghiengo, in 1869, as ehe contends, why does 
the evidence not contain that record? 


Before we go further intc the evidence upon the 
queation of where and when Ena wae born, we wish to refer 
wo one other matter apoemring in this recorG, which we 
believe bears directly on the question of whether she was 
Swigert's daughter or hie stepedaughter, A woman named 
Sarah Welch, no relation of the family into which Ena 
married, who was born and lived in Gape Vincent, whose 
father was the second husband of irs. Saunders, the mother 
of Sarah, testified that Ena told her that Swigurt wanted 
her (Ena) to marry him but she said “she didn't want him;" 
that “she didn't Tike bim,* and "she would never matty - 
him." Some of this testimony was admitted but on petitioner's 
motion, the last part of it was stricken, but on what ground 
does net appear. In our opinion this evidence was both come 
petent and material, 


We shell now refer to the oral testimony submitted 
in behalf of the petitioner in support of her contention that 
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her mother came to Chicego prior to 1869, and that she wae 
born here in that year, Swigart being her father. Petitioner's 
witness Russell was born in 1865, He testified that he first 
knew Ena in 18723 and at that time “ghe was just a little child, 
could just etart to walk around;" that they called her Ena 
Devig as voll to Enn Swigart; thet she firat went te school 
in "shout" 1875, when she was six years old, and that * she 
had to be six to go te school;" that he was four or five years 
Older than she was, The witness Joadwine testified he was 
born in Ospe Vincent im 1852 and had Lived in thicage since 
1673; that he knew Tom Jia but did not know any of the other 
menbers of hie family; that Garah onme to Chicago in October 
1866, “ZI think,” - * * * *] am pretty sure that is when it 
was;" that he “Would not swear just the year she left there 
becouse it ia an imposeibility for me to rexneaber the date 
that she left there;" that she had no child when she left; 
that he next saw her in 1871, when she visited her mother 
at Cape Vincent ani she then had a little girl with her 
about three years oldj thet he talked with Sarah and told 
her he did not know she hed a ehild and she esid she was 
married te & mn nemed Swigart ‘and I have got this Little 
@irl now." Thia witness testified te an ocourrence which 
he said happened when he and another witness, Arnold, were 
present with Gwigart and @arah and Ena, when Sarah introe 
duced Swigert, saying, "*Thie is my husband and this is uy 
Little girl." He further testified that at that tine Swigert 
addressed Arnold saying, "Jim, you know when this ohild wae 
born I wag working for you. This is my girl. i wes working 
for you when she was bornj;*® that Arnold replied, saying, 
"Yes, I remouber you coming up there late one morning and 
(my) saying, ‘Why are you late this morning, Charley,'* 
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dae 
and that he (Swigart) replied, "Yes, I had a new arrival 
at ay house last night, I had a little girl at ay house," 
and that he bought some drinks. Jondwine testified that 
this dialogue between Arnold and Swigart cecurred in his 
presence in 1873. Why such an elaborete reeital of such 
an event should take place before witnesses in 1873, does 
not appeer. i, the teatimony which Arnold gave in this 
ease he made no reference to it. Arnold did testify to 
@ conversation he said he had with Swigart, similar to 
the one Joadwine g2xid wes recited in his presence, in 
1873. Arnold said this talk he had with Gwigert, in whic 
the letter told him they “hed a baby bern at my house last 
night® occurred in Angust, 1868, - "that would be ae near 


as I could come to it." 


Ghristine Gohan testified that she was born in 
1863 and that she lived near Swigart im 1869, '70 and '71; 
that Ena "must bave* been around there between '69 and '70," 
** * #7] don't think she could be more than two years old 
then, She was & little bit of a thing. I held her in wy 
lap and let her fall;* that she (the witness) was ‘around 
between *six and seven years old." In a case auch ag this, 
where witnesses were purporting to recell situations which 
existed over fifty years before they were testifying, and 
where the placing of evente, two or three years either way 
would make all the difference there was between the respecte 
ive contentions of the parties, tectimony that the individual 
involved “mst have" been present "between '69 and '70" and 
that the witness “don't think” she "could" be nore than two 
years old then and aleo attempting to Six the time by saye 
ing she (the witness) wae "around between" quch and such 
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ages, is so indefinite as to be of little, if any, value, 
Marie Gharlette gave similar testimony, saying she saw Ena, 
in 1876 and that she then was "about six or seven,* and 
that Ena’s mother told her that Kna was born in 1889, 

“I think.” On oross-eremination this witness textified 
thet the neighbors called Sarah, “lire. Davis” and she 

also testified she thought Swigart wae ber brother, * because 
they #11 lived together." Again we find Francis £. Howard 
testifying that he first met Gwigart in 1879 and that there 
was a young girl there *about* ten yeare, "I showld judge.* 
Another withess, VYeirs, testified that he first saw the 
ghild in 1878 and that his “iapression* was that she was 
aix or seven years old then, = "might have been e little 
older." 


The only Witness mentioned by the trial court 
at the time he rendered hie decision, who testified for petie 
tioner, wae lire, Zlosson. This witness testified that her 
own child wae born in 1865, and that she was four years older 
than Enaj that in 1873, on the occasion of Ena's birthday, 
she and Sarah made some cakes for the children, She knew 
na was born in 1869, because Sarah told her the age of the 
ehild. In 1875 er the fall of 1874, she eaid Srigart came 
in to the store kept by the witness, and bought a knit 
jacket and cap for Enaj that this oceurreé just before Ens 
went into school. Thie witness also testified that Sarsh 
told her that her firet husband's name was Davis and that he 
wae killed. She testified that everybody supposed Sarah was 
re. Swigart wnatil Ena entered School and "then there was 
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@ great soandal over the antter * * * they omled her Duy is 
at the Hayes echool, Everybody talked about it all over 
town," 


Mre, Neagle wae born in 1862. She testified 
that she first sew Gvigart and Sarah in 1870, She was 
then eight years old. ahe eaid thet Ena wee then a year 
amd a half old, = just beginning to walk; that when Sarah 
used to bring Ene inte a store over which the witness Lived, 
she "was possibly two years old * * * thie has passed out 
of wy recollection, somewhate*® She testified that the 
Swigart family *moved away about in February 1670." 


irs. Helen Mayee testified the Gwigarte lived 
in a house referred to as the Garrel house and that she 
remembered a beby born in that house on February 4, 1869; 
that she knew her as Enn Swigart; and that the Swigarts 
moved into a house referred to ae the Paedeloup house in 
May or June 1869, lire. Mary Hoore testified she saw the 
Gwigarte living in the Pasd®loup house with a baby. ne 
gaia she first sew Sarah the year of the fire or the year 
after, Ura. gwanfield testified to the sanue effeet. she 
wae ten years old in 1869, she ssid the baby bed a boy's 
mamé, © wae called Ema dames or James Ena; that she heard 
Sarah tell her mother that her first husband me killed 
shortly after they were married when she wae living with 
her mother-in-law and that she had told the latter that if 
ghe ever married agin "and had another child,” that she 
would name it after her first husband, whether it wae a 
boy or a girl, It is certainly extraordinary to account 
for the name James Ena, by admitting thet the James comea 
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from Tom Jim, but that Sarah gave this girl, born of 
Swigart, the name of the "first busband.® 


One Joseph Danziger testified that he remembered 
the National Singing Fest held in Ghionge in 1868; that he 
and Swigert were members of the singing society; thet he 
had a conversation with Swigart “during that period,*® in 
which Swigart said another singer was coming, - “We will 
get a boy;" that he later said it was a girl and they «11 
laughed; that he later sew a woman with a baby «2 few months 
old and Swigert eaia it was his rife, 


Michael Wasserman teatified he met Swigart and 
his wife in 1868 and after that saw them every day, as 
he was ® near neighbor; that he and Swigart belonged to the 
gamé einging society; that on the night the child wes born, 
Swigeart asked the wife of the witness te come and stay with 
his wife while he went to cet a midwife; thet about a weck 
later he saw Garah in bed with the baby; that they called 
the baby Ena; that later when the singing seciety met in 
the Turner Hall, Sareh ceme with the baby and left it on a 
chair faced to the wall. On crose-exomination, this witness 
admitted that some years before he had been convicted for 
*boodling” when he was & Gook County Comaissioner, and he 
gerved a term in the penitentiary, - “but I didn't get anye 
thing * * * it was # newapaper conviction." He admitted 
further that he was "broke" when he was convicted and "I am 


broke todag." 
One Lawler, a brether of former Congresoman Frenk 


Lawler, gave testimony similar to that given by Danziger. 
Mrs. Gough testified she was born in Gape Vincent in 1847 
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and went to school with Sarah; that she saw her frequently 
after Tom Jim's death, but never caw any sign of maternity. 
The testimony shows conclusively that Garah wac not in Gane 
Vineent at thie time but over on Wolfe Island, Living with 
Aunt Sally. This witnese also testified that she gav Sarah 
leave on the boat for Chicage, and this wus in Octeber 
1866, "I think, = I am not real errtain about that," 


Charles Rice was another witness for the peti- 
tioner, He testified Swigert told hie tma war bern in 
Ghieage in 1869, The record shows that thie witness had 
formerly been eupleyed by Wersley az Conservator of the 
Kuma Gwigeart Estate. O, orosseexenination ke teetified that 
“because of lr. Yorsley falling out with ae ae I eteted, that 
determined me to come in a9 a witness and 1 then went to 
Mr, Trainer's {counsel for petitioner) effice. That was 
the deteruining factor thet caused me te be = wi tnegs.* 

He further aduitted that after he had testified in the 
Probate Court, Roach, one of the conservators of the fama 
Swigart Sgtate had ween hie and asked hia why * you didn't 
tell we about the daughter stuff thet you testified to in 
the Probate Gourt * * * you always told me Swigart referred 
to her as his stepeduughter,* and that he, Rice, replied, 
in substence, °I know i aid, ~ Swigart did refer to her as 
step-daughter, but i heard him aay ‘deughter’ when he wae 
drunk, and I was willing to do enything te beat Yorsley." 
another thing thet discredits this vitness, in our opinion, 
is the fact that he charged Worsley with misuse of estate 
funds and in this he wae entirely discredited, He stated 
that at Worsley's direction he ordered lumber from the Yeetern 
Luaber Company for use on a building belonging te Yoreley, 
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and had it charged to the Ovigart Estate. He aleo atated 
that he performed labor on Worsley’s building, and at his 
direction made out a bill for it against the estate and 
received pay for 1% from the estate, He afterwards ade 
mitted receiving the personal cheek of Worsley, on the 
Harris Trust & Savings Bank, for\ labor he had performed, 
Rice said the lumber bill he referred to, anounted to 
$146, Thies teetimony wae the wain cause of Worsley take 
ingbthe witness stand himself. We have already stated that 
in our opinion he was justified in doing so, and, wader all 
the ciraumstances, in continuing to act, with counsel neace 
ciated with him representing certain collateral heirs, in 
conducting the trial. fBeavely v. Harris, 289 I11. 526. 
Yorsley denied «11 the testimony of Aiee on this point. 

He said he never directed Hice to have the lumber charged 
to the Gwigart estate. He produced his cancslied check, 
drawn to the order of the Yeatern Lumber Company, on the 
Harris Trust & Ssvings Sank, for $146.37. The sansger of 
the Lusber Company identified the bill for the lumber, 

The bill dad sijow a charge of $146.37, to the Swigart 
Eetate, “oure of 4. A. Woreley," mut the manager testified 
that it was paid by Worsley’s personsl check, in evidence. 
fhe evidence shows that the annual report of the consere 
vatore of the Xstate of Equa Srigart was produced, end it 
showed no payment of s bill to the Sestern Lumber Company 
of any such ites, 


Alfred Saunders, Garah's younger brother, testi- 
fied for petitioner. He is & eection foreman for the 
Hew York Central Railroad, living #t Gape Vincent, New 
York, He was born in 1860 and was therefore five yeurs 
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Old when Tom Jim was killed. He testified that he saw hia 
sister off on the voat when she left for Ghicage in 1867; 
that he never caw Ena before Garah “oame home in 1871; that 
she oa.ne home frequently while she wae living on Wolfe 
Island, but he never saw a baby with her; that he never 
‘saw Sarah on Wolfe Iigland. This witness was a very young 
ohild at the time in question, If he was not over where 
Sarah wae living at that tise, on Wolfe Island, it is not 
surprising thet he knew nothing of the events teking place 
there. Whether Sarah, upon the occasions when she went 
ever to Gape Vincent, following the birth of ina, took 
her with her or left her with Aunt Sally, dees not appear. 
However, this witness gust have teen at home during the 
time Sarah was ateying with her mother before she came to 
Chiesa go, : 


Another witness, Fred Arnold testified that he 
went to school with Ena in the Hayes Gohool in Chica ge; 
that he knew her as ins Gavis end also as Ena Swigart. 

Be was asked when he first started to school with her and 
he answered that he would “imagine® it was 1875. He alse 
said he was born in July, 1868 and that Ena was "about! 
his age, ~ five or six sconths younger. This teaetinony, 
ae well as that of Joseph Scholl, wae introduced in ree 
buttal. It was not rebuttal testimony. It should have 
been a part of petitioner's case in chief, Why it was 
not so introduced, does not appear, Gchok) was born in 
1869, He said he delivered milk at Swigart's house, when 
he was between gine ani ten years old, and that there wes 
a ohild born there in 1869, "I think &¢ was, - close on 
to epring;” that another lady took in the milk thet morning 
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and "gaid there was a newoomer in the houee.* 


We shall now refer to the oral testimony sube 
witted by r¢spondents, tending to prove thst petitioner 
was not born in Ghicage in 1869, but that she was born 
at Wolfe island, in Gsnada, in 1866, and thet her father 
was not Gwigert but was Tom Jim Davis. Testimony to this 
effect wes given by approximately seventy witnesses, Some 
of those lived in Ghicago, but most of them were peopl@yi ving 
on Wolfe island or at Cape Vincent. Of the latter, some 
appeared in court, but the testimony of othere was given 
by deposition, 


Fourteen witnesses testified ta conversations 
they had with Gwignrt, in which he teld them he had no 
children of his own but he hed a stepedaughter, Ena, « 
thet she wae not his child, fwo of them were brothers 
of Gwigart's wife Louise. One was a cougin of Swigart's, 
Another was a physician who tock care of Equa Swigart and 
was a fellow lodge member of Gwigart's. Many other wi tnesse 
@e teatified that Swigart referred to Ena as his step-daughter. 
Reference has heretofore been made to them. 


Henry R. Baldwin, from whose teatinony we have 
previously quoted, testified on the question we are now con= 
sidering, that he met ina at Swigart's home about the time 
of her wother’s death; that fine was introduced to him by 
Gwigurt; that,at that time, Swigart "said in substance 
that this was the daughter of Mre. Davis’ husband, My. Davis, 
galling him by name, whatever it was, and either he said, or 
Ena said, in theconversation which followed that her father 
died when she wae a baby or before she was born, I am not 
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sure which it was. mt she told me then in the conversa- 
tion that she had no recollection of ever seeing her father 
and never did see her father." The integrity of this wite 
ness, so long ® wel) known menber of the Ghicape Gar, needs 
no comment. That he could not be misteken in hia regollece 
tion of the conversation seems certain, fhe petitioner did 
not deny the convereation to which he testified, 


Another Chicago witness for respondents was Mre, Jen- 
Kins, who lived in the same neighborhood in which Swigart 
Lived in 1887. We have referred to a part of her testimony 
previously. She testified further that iirs, davie talked 
to her about her family; that *she told we that her huge 
band's name was Tom Jim Davis and she said he wes stabbed te 
death and she told me that she was a bride, a widow and e 
mother inside of a year, Then she went to live home with 
her mother-in-law Aunt Sally, as they ciied her, * * * She 
told me * * * the baby was born in her mothereinelaw's howe, 
and she left there when the girl was about three or four 
years old, something like thet, then she csme here to Chicago, 
** * She told me she didn't like to see her (Ena) on the 
atage; she thought the dancing part came from her father, bee 
cause he was very fond of @ancing, * * * She told m¢é that 
there wae a little argunent between her and her sother-in-law 
about naming the child, because she wanted her named Thomas 
Ena, after her father, and her smother did not want the Thomas 
put on, so she just named her Ena.” She testified that Ena 
was present at some of these talks with her mother, she 
aleo testified that Mra, Davis told her thet Ena wae 21 yeare 
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old at the time of her marriage. (1487) 


Over forty witnesses from Wolfe Island and that 
vicinity, testified for respondents, ae to the facts sure 
rounding the birth of Ema Bevis, there, in 1866. 


Ambrose Devia, who testified for the reapondenta, 
was @ second cousin of Tom Jim Davis. te was born on Wolfe 
Islend in 1655 and lived within fifty yarde of Aunt Sally's 
tavern, He left the Island in July 1866 and returned in 1869, 
He testified that he knew Tom Jim Davie and the circumstances 
of his death and burial; that Tom Jim and Sarah had one child, 
Ene; that he first saw her when she was about three weeks 
old, in her wother's arms; that he attended the baptiom of 
Bon at the school house, in June, 1866, and heard her bape 
tised, "James Enas* that after he returned to the Island in 
1869, he again lived about fifty yards from Aunt Sally's 
and continued there for twenty years; that Gerah and tne were te 
there when he returned; that he visited the Igland seven or 
eight times between 1866 and 1869; and that he last saw Gerah 
and Ena at an apple paring bee, in October, 1969, at which 
time Sarah took the child home to Aunt Sally's and then ree 
turned te the party. He did net know when they left the Island. 


William J. Gates wae bern in 1844, on Gates Island 
near Wolfe Island, and knew the Devis family, He described 
an occasion in 1869, when he rowed fom Jim's father home in 
a boat when he was drunk, and he remained at dunt Sally's ail 
night. He testified thet there was 4 baby girl there,e "I 
heard the child erying in the next roag to me," and between 
the baby and the drumken o14 man, who was ". very noisy man* 
it made "quite a bit of amusement;" that the next morning at 
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breakfast, @areh came into the room carrying the baby ond 
said she had never had such @ night, “between the baby erye 
ing and the old wean making a noise.” The witness identie 
fied a photograph of Surah aa the wouan he saw there that 
morning, to whom Aunt Gally introduced him as “her daughtere 
inelaw.* He said Ena “was going on four yeare of age then,” 
He also testified that "fom Jim wae a jolly fellow and on 
agoount of his being murdered end everything taking place, 
the birth of thie child was something that was in everybody's 
mouth." On cross@examination this witness wae asked whet 
his interest was in this onse and he said he had ne interest 
“any more than to prove thet thie ehild is e daughter of 

Tom Jim Davis, I am interested juet that much, * * * I am 
interested in whether or not it is proven here that she is 

a& daughter of Tom Jim Devis because of common decency, - 

in decengy and in honesty. ‘That is the enly purpose I have in 
thie case.” 


James Go@lin began to work for Aunt Sally in her 
g®rden when he was ten years old, He was thirteen years old 
when fom Jim wee killed. He testified that he was at Aunt 
Sally's when the baby was born,@- “dames Ene Davie wae her 
mame;" that at the time of the birth, the midwife asked him 
te get a pail of water and he *took it to the door and handed 
it to her, and she gaye ‘you go te the barn!’ ond 1 turned and 
went to the barn as she told mo;" that three duys later the 
midwife showed the beby te him. We continued te work for 
Aunt Selly for a year after that. Thie witness res not good 
om datez, We said he could just renember the (ivil War; that 
Tom Jim wae killed sfter the war but he could not resember 
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how long; that it was in the spring, - warm weather and that 
the baby was born a&t Aunt Sally's ao eold weather wee couing 
on,> it wae “three months after fom Jim wae killed." It 
was shown that in theProbate Court this witness testified 
that the baby was born more then nine menthe after Tom Jim 
was killed, 


George Ecoles was born on Wolfe Iglend in 1859 and 
knew all the Devie family. His mother was an aunt of Aunt 
Sally's. This witness attended the school close by Aunt 
Sally's tavern, ~- the one im which Ema was baptised. Aunt 
Sally kept a small store at which the children bought eandy 
and school supplies, He testified that Sarah Saunders was 
the wife of fom Jim; that he saw Ena with her sother, Sgrah 
Bavis, at Aunt Sally's and that Sarah game to hie home to 
sew for ‘is nother, and brought Ena with her, He saw Sarah 
Davis "at Aunt Sally's, or sround in thenei ghberhood after 
fom Jim's death, three or four years,” 


Daniel Staley was born on Wolfe Island in 1649, 
He had been a member of the Mwmicipal Council fer his towne 
abip and wae ites chairman for a tise, ys home wae next te 
the school house, near Aynt Selly's. He testified that he 
renenbered Tom Jim and his wife Sarah and the little girl 
whose nane wee James Ena Davis, - “she wae around there 
three or four years and was grown up to be quite a ohild;* 
that he first eaw her ae a baby in her aother's arms and 
Sgome three or four years, anyway, after thet.’ Thie witnesea 
said his grandmother married Tom Jim's uncle, 
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Richard LaRush wae born on Wolfe island in 1856, 
Age family and the Devie family were related, He testified 
he knew Tom Jim as @ baby,- thst he hed “essen him dance, 
and always rewembered himy"® that the woman he warried was 
Gereh Sounders; that he eaw Ens about Aunt Gellf'e; thet he 
saw her as an infant in Sarah's arms; thet he sew her about 
there for three or four years; that Sarah brought her with 
her when she same to visit the mather of the witness; that 
he last eaw Sarah about four and » half years after Sua 
was bern, There wes # peculiarity sbout Ena's speech which 
was mentioned by wany of the witnesses who knew her as * 
ohild and by others who Bnew her in later life. Ens cleine 
she never had it until she was about school age, when she 
hed an attack of soarlet fever, and several of her vitnesses 
testify to that effect, vost of the Wolfe island witnesses 
who describe Ena when they esy they s2¥ her ae = little girl 
about Aunt Sally's, mention the fact thet she then had this 
peculiarity in her talking. Richurd La Rush we one of those 
who described it andhe gaid further, thet he bad heard fna 
testify in this omse, both in the Probate Court and in the 
Girevit Gourt, and thet he noticed "the peculiarities in her 
apeeeh" in the Probate court and the "sane staamering bere” 
in the GLroult Courts Onelef the things referred to by the 
trial court, in giving his reasons for finding that Ena was 
; not the ehild of Tom Jim Davia but the child of Gvigart, we 
&@ lack of "gonvineing proof of identity" between the petition- 
er and the Ena Devise on folfe island. He said the Mes. MoGregor 
was the only witness “who testified that Ene Davis whom she 
knew was the same peraon ag the petitioner herein." There 


is an abundance of evidence in the record on this question, 
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which the trial court seems to have overlooked. ‘he testie 
pony just referred te is one instance of 1%. [It would be 
aiffieult to conceive of stronger evidence as to identity 
then the Baldwin testimony already quoted. fe shall refer 
to other evidence to the same effect later. 


John Gilleaple was born on Wolfe Island in 1857, 
went to sehool near Aunt @elly's and “Lived there until 7 
was nineteen yesrs old, alongside ef Awt Sally's place." 
He gave testimony similar to that of the ether Welfe Island 
Witnesses, He said Aunt fally introduced Sareh to him as 
her *daughter-inelaw," and that he eaw Sarah and her child 
Ena about there for "about three yeare and a half" efter Tom 
dqm's death, - "when I last saw her (Ene) on the Island, she 
was quite a stout chunky little girl, abhe to rum around — 
everywhere," 


Myre. Olive Kelly was born on Volfe Island in 1863, 
She testified she was“four years older than Enaj” that her 
mother was Tom Jim's first cousin ond her father and Tom Jim 
were chums; that she remewbered Ena as @ baby in the arme of 
her mother, Tom Jim's wife fareah., She alee testified that she 
heard her mother and Aut Gally talking about Ena, = *I bare 
heard that talk that Tom Jim Davie end Sarah Saunders should 
have been married sooner than they were, =~ I oan't put it 
any different.” Urs, Kelly's acther, Mrs. Irwin, was 2is¢ 
& witness end on eross~exanimation she ssid she never said * Tem 
Jim and Sarah ought te have been married sooner,” Counsel for 
petitioner use this in attacking Nra. Kelly's testimony. Mra. 
Kelly does not attribute thet remark to her mother. Ae she 
testified, Aunt Sally may have said it. She serely saya she 
heard those two talking together and that was the talk she 
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heerd, but she does not say which one said it. This wite 
ness sitended the school near Aunt Sally's. the nentions 
the peculiarity in ina's speech, - “she had a little bit of 
stoppage and we would say, ‘Say it, guy it, say it.'" Ghe 
®ays Inn Was between four and five years old hen she last 
sew her on the Igland. 


George Furner was born on Wolfe Igland in 1853, 
and Lived th«re continucusiy for sixty years. He testi-e 
fied that he saw ina as ea baby in her cother's arms, at 
Aunt Sally's. He identified 2 photograph of Sarak az that 
of Bna’s mother. He said he often talked with Joe Saunders, 
Sarah's brother, about the ohiid and that he told him *it 
was Tom Jim's and Sarah's child." This witness testified that 
the last tinue he saw Ena "was after she wes grown up* at Joe 
Saunders, on #olfe island. "She was a young woman in long 
dresses," from sixteen to twenty years cold. "I asked hin 
who she was and he said she was Tom Jim's daughter * ** 
his niece ina Davie * * * Ghe wae visiting Joe Saunders, 
her uncle; she stayed about three months * * * He said 
she was going on the etage." He was asked whether he ever 
had any further convergation with Jos Seunders about Ena 
Devise after he saw her on the Igland, and he answered, * Phy, 
I weed to always ask where she was, how she was getting slong. 
He told me she was in chicage, on the stage * * * He told m 
phe was on the stage." Here egain we find wnvinsing proof 
of identity. The reliability of this witness is vouched for 
by petitioner's orn witnesses, Petitioner's witness, Thee 
dore Bricge testified on cross-exanination that he knew 
George Furner; that “he eas right there on the Island all the 
time. He was born there, He was well acquainted with -. 
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Aunt Sally, Unole 5i11 ond Sarsh Saunders. He was particularly 
well aoqf@inted with Garah Saunders because they were both 
from the old country. Talk is that their families cane across 
the ocean together, tr. Furner was with them a great deal, 
was always Visiting them." 


Mrs. Elizabeth Davis was born om Yolfe igleand in 
1854. she went to live at Aunt Sally's when she was about 
twelve years old, and saw fom Jim before he wea killed,- 
also Sarah, his wife. She testified that she was there when 
fom Jim wie killed and "saw his remains after he was stabbed; “ 
that she helped take care of the baby when she wae three 
months old, - *the full nase of that child wee dames fna.* 
She aleo mentions taking care of Ena then “she woe about 
two or three years old,* and said that the last time she 
saw her “was shout two yeare after Unele 8111 died.” Unele 
Bill died in 1870. 


Mary Brooks, born on “Wolfe Island in 1861, attended 
the echool near Aunt Ssily's. She testified she often went 
to her store "for candy and pencils and stuff for scheol and 
this little child,” Sma Uavis,was there, fhe was about two 
years old when she first noticed her and when she last saw 
her on Wolfe Island she was about five years old. 


Rera La Rush was born on Wolfe Igland in 1968 and is 
living there yet. He gave testimony similar to the other Wolfe 
Island witnesses, He testified he say Ena on the igland up 
to the time she was five years old. He testified to severs) 
Ocourrences involving Ena, - said her nother, in calling her, 
would sing out, "‘Sna!' and you could hear it half a mile," 

He mentioned Ena's peouliarity of speech, - said he would 
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not call it stuttering but *e kind ofcetoch in her voice," 
and described an cecasion on which he "commenced to mock her, 
and I got a whaling from my mother for it." 


Mre. Spoor was the sister of Dan Staley, rhose 
testimony for petitioner we have already referred to, and of 
Archibald ftaley, whe testified in rebuttal. she was bern on 
Wolfe Igiand in 1850, the year after ten and five yeara efter 
Archibaiaq® Ghe testified a -betantially ae her brother @an did. 


s Mite, Sudds wes born in 1850, "down by Aunt Selly's,® 
She gave testimony similar to the other Yolfe Islend witnesse 
ea we have referred to. Her boy wae born in 1868 and she 
testified she bought a baby cerriage from Sarah when her 
baby waa a year old, and she did not see farah efter that, =~ 
"i asked her where she wae going and ehe eaid *to Chicago’, 
Charlies Gudds also described theimvia family whom he knew 
well, as he lived "seven or eight reds* from then. He said 
Tom Jim was a "jig dancer;* that he did not know Serah before 
she married fom Jim; that when she fire} came, "I should judge 
she was about six months along * * * from what I observed, I 
should judge she wes in a family way." The first part of 
that anewer was stricken but the latter me admitted, It 


was all admissible, 


Mrs. Kemp, ( a sister of Theodore Eeolee who was a 
rebuttal witness for the petitioner) testified in behalf of 
respondents. Ghe wae nine years old in 1866. She told of 
being in Aunt @ally's store on one oocssion when Aunt Sally 
took her upstairs, ‘to see fom's baby,” Bna. She also testie 
fied on crosse-exanination, “i remember this particular baby 
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because of the fact that its father died the way he did, 
and it caused me to have sympathy with the mother," 


ire. Grimshaw, another Wolfe Island witness, testie 
fied that she remembered fom Jim, “and 1 remember about 
their baving the baby;" that she did not see it ag & little 
baby but remembered seeing Sarah with it, in the poet office 
one day, when the baby wae about two years old. he aiso 
said the baby “was tery much talked about * * * people took 
more notice of the child on account of the child's, father 
being killed the way he was." Another incident this witners 
referred to was the visit of Ena at the home ef her tmele 
Joseph Saunders, “when she was @ young ledy.* The reason 
this witnees did not see more of Ena as a child was probably 
due to the faot that her house "was about seven wiles frou 
Aunt Sally's* and sleo the further fact that *we never were 
intimate with the faumders or with the Davies's, only Tom Jim 
* * * he visited our house," but “our folke did not visit, 
we lived six wiles apart." Henry Grimshaw testified that 
beth Aunt Sally and Sarah told him the baby Ena wee fom 
Jim's child. He also osid he saw Ena “when she case back 
for the legacy.” ‘This referred to a swail legacy left for 
her by the will of Aunt Ssily. ‘This witness testified that 
he talked with Spoor the executor of the will and the one 
who drew it. 


Jobn Rawley wes working for Aunt Sally, hearding 
eows and “doing chores" in 1869, when he was ten yeare oid, 
and saw Ena Davie there then. Re knew her nawe, “by her 
grandmother cniling her that." He eaid she “was better 
than three years old’ then, 
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Sarah Welch was the witness already referred to, 
whose father wae the secomd husband of farah's mother, 
Mhe was born at Gace Vincent, New York. She wus not fame 
iliar with Ema ae a little girl but "knew her when she was 
grown up.” She eaid the first time she saw fersh wag "nine 
ox ten months " after Tom Jim's death, when she was wheeling 
a baby carriage in the atreet. She also testified that the 
baby was born "about ten monthe" after fom Jim died, "2 
heard about her just the same aa about any ebilds they said 
that Sarah had a baby and that it wae = g¢irl." Gn crosee 
examination she said she thought it was “about six months 
after Tom Jim's death® when she saw farah with the baby. 


irs. Irwin, slready referred to, testified she 
saw Ena when she was an infant in her mother's (serah 
Saunders) arms. In ore place in her testimony she said 
Ena wee born seven months after Tom Jim's death and on 
crose-exanination she said it wee ten monthe, she attend- 
ed the christening and enid her nase was James Ena Devise 
She alse testified that Sarah came to see her before she 
went away, and told her she waa going te Chicago, becruse 
Richard, her brother-in-law had moved there, "from Oswego," 
and "I think maybe he will help me." he ssid Bae was 
about five years old when her mother left. 


dohn Fargo has lived on Wolfe Igiand sil hie 
life, He testified about o talk he had with Joseph Sounders, 
Ena's unole, "when the young lady came to Kingston with a 
troupe *** He said Tom Jim Devise had married his sister 
and thie was his daughter, that was to be, in Kingston * * * 
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he related to me the time her father waa killed in the 
Gape, but I remember that myself." Here is further evie 
denee on the question @f identity. 


Luma Hoyden was Joseph S_under’s wife, After his 
death, she married & man named Beyden. She testified that 
Joseph Saunders told her Sarah wee fom Jim's wife and Ena 
was their child who was born "up in Aunt Sallf's hotel there." 
This was properly admitted under the pedigree rule, Ghe 
testified that she saw Sarah and fa, back on a visit in 
1883, when Ene was seventeen years old; that she knew it 
was 1883 beoause her baby) bas born in 1882, wae a yer old; 
that “Enea counted her age 17%; thet she had her stage clothes 
with her, - said she was practicing for the stage. She 
was asked whether she ever talked with Ena about * Charles 
F. Swigart of Chicago," and she anewered *about 211 she said 
was that she didn't like hime" She was then asked, "What 
aid she eall him? She answered, "Srigart - she would not 
eay Mr., she would cal hia Swignrt.* 


This witness also told of another visit from Ena 
the year after her husband, Joseph Saunders, died in 1913; 
Sghe wes in the house about half an hour, beoause some of 
the people were waiting for her outside, = some of the actors 
were in the rige® ghe said Ena sent ber tickets to the 
"Madam Gherry Show.* This witness testified that after 
Gwigart died "they sent word to me and wanted to know if I 
knew of any relationa;" that she then wrote Ena asking her 
whether she knew dwigart was dead and she wrote beek end said 
she did “and she was going to Ghicago for to try and get the 
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property." She testified that she burned up thie letter 
when she gave up housekeeping. ‘The testimony by Mre. 
Boyden about this conversation with Ena wae net denied, itn 
our opinion it would be hard to find etronger proof of 
identity than is to be found in the teatimony of this wite 
NOS, 


Mre. dyulia Lalonde testified about the Davis 
family and the circumetances of Tom Jim's death, She dere 
oribed a visit to see gareh and the baby, @ "My sister took 
me over there and then took my other Little boy." She saye 
it was herown child she took on thie oecasion. That che 
wes in error, on that point, ia apparent, @he says herself 
on re-direct examination that she was ten or twelve years 
old “when I saw the baby in bed with Garah.* She was not 
married until 1876 end her first child was not born until 
1879. The child she had with her when she went te visit 
Sarah my have been her youngest brother, who, she says, "wae 
three or four months old at the time I went to see Garah's 
baby.* Counsel for petitioner offered the baptiemal record 
of this Shild and also the certificate of o parish priest 
as to the matriage of this witness but the record shows that 
the court held these documents were not admissible, without 
further preliminary proof than was offered, ani reserved his 
ruling on the objection made to them, pending further evie 
denee laying a foundation fer their admission. %e are not 
able to find that any further evidence was ever offered or 
any further ruling made as to the admission of these docuaents. 


re. Boyden’s sister, Mrs, Allum, was born on Wolfe 
Island im 1870 and testified about Ena visiting bt her house. 
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She was asked whether she ever talked with ina about her age. 
Petitioner’, objection to thie question was sustained, the 
trial court remarking, "It makes no difference whether she 
aid or did not," meaning, presumably that it wae iammterial. 
In our opinion it was very aaterial., fhe witness said in 
answer to another question "she (Ena) was four years older 
than I wae,* which would mean thet Ena wee born in 1866. The 
anewer wae stricken, It wee not strietly reeponsive as it 
was given to the question, "What telk did you have with her 
about her age?t® re. Marlow was born on Wolfe Island in 1845, 
She testified that Joseph Satinders vas her neighbor and that 
he told her that Tom Jim's girl Ena was born after Tom Jim 
was killed, Ghe also testified her eldest boy was born 

in September, 1866, and "she heard this little girl whom 

i was told was the daughter of Tom Jim (by Joseph Sounders, 
admitted under the pedigree rule) was born about four months 
before my son. I know she was older than hin.’ 


dames Hi. Gevis, the son of Richard Davia, Tom Jim's 
Older brother, hea lived in Chiesago fifty years, Before com 
ing to Ghicago hie family lived at Oewego, New York. ie tere 
tified that he was at the home of his grand paretts, Uncle 
Bi11 and Aunt Sally, on Wolfe Island in 1868 and at that tine 
@aw Sarah Davis, his sunt, and her child Jamee fing there, - 
‘she was a little tot, only two or three yeare old * * * 
aitting in a highchair,* 


Mrs, MeGreger, the other child ef Richard Davis, 
fom Jim's older brother, also testified for respondents, . 
This witness was seked where she first saw the petitioner 
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in this case, and she anewered, "I saw her at my grand- 
father's home on Yolfe Island in 1868. She wae living 

there with my grandmother and her mother." She testie 

fied that she cam@ to Chicago with her father and his 

family in 1873 and she next saw Sarah and her daughter 

gna at her father's boat "here in Ghieago in about 1874 

or 1875," and at that time Ena wee "about eight years old." 
She teatified that mma visited her home here in Chicago 
regularly up to the time she waa about seventeen yeare o1d; 
that on one cccasion when Ena was about twelve years old, 

the witnese and her mother went to the Hayes Gehool to 

see her, That petitioner attended that school is conceded, 
This witness testified "there was a reagon why we did not 
vieit her." (Sarah) She wae asked that the reason was, 

and she answered, "Because my mother 4id not Like the way 
she lived." This answer was stricken. in our opinion 

it should not have been.  Ghe testified that the last time 
she aaw ina waa when she vieited the home of the witness when 
she wae twenty-one years old, with he¥ husband, - "fhe wae 
teenty one yearg old and ehe had just been married end she 
game for the legacy that uy grandmother had left her, and 

my father had to go down town with her,” ‘This answer was 
stricken. It was not strictly responsive in part and in pert 
it gave 8 conclusion, Gounsel for respondents then sought 

te elicit the informtion by further questions, and they 
were objected to and the objections erroneously sustained on 
the ground of immateriality, ‘The witness then testified 
"the next time I saw Mrs. Ya Welch after that time I saw 
her with her husband at ay father's home, was in Judge Horner's 
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court. i knew her." This is the ogly identification 
testimony referred to by the trial court in connection 
with hie decision. He seems to have rejected it on 

the theory that re. MoGregor "hed a very remarkable 
menory," apparently because she testified to her memory 
of Ena when she, (the witness) was veyy young. We hare 
already referred to the other testimeny in the record 
on the subject of identity. 


The children of Tom Jim's brother, William, 
were three daughters, re. Stevenson, Urs. Hedderson 
and Mre. Kitchin, They all testified for respondents 
aleo, rs. Stevenson testified that aunt Saily teld her, 
*that [ had & cousin Ena Davis, a daughter of Tom Jia; 
she told me that her son wes killed and thet he wae a 
married man, he hed married a woman by the naue of Sarah 
Baunders just a short time before his death and that she 
gave birth to # little girl and they named her Ena. She 
gave birth to thie child in ay grandmother's house on 
Wolfe Island. fhe sothex named her ina and the grandmother 
gave her the name of James after her father and she told me 
she wae going to leave a bit of money to Ena on her death, 
and she said it was because the child was left without any 
father, and her mother had « hard time to get along a keep 
herself." The part of this answer, referring to the money 
left for Ena by Aunt Saliy, was stricken as was ecimilar 
testimony as to what this witness said she bad alse been 
told by her father, In our opinion, it should not have been 
atricken, It was an inseparable part of the pedigree testie 
mony of this witness as it helped te identify the individual 
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to whom the statement related, and wis mebverial on the 
question of relationship between that individuel and 
Aent Sally and the Davis family. This witness alee tese 
tified that Aunt Sally told her Ena was born in her house 
“ couple or three monthe before I was born.” The wite 
nese was born September 36, 1866, 


lire. Hedderson was born in 1868. She gave pedigree 
testinony similar to that given by her sister, just referred 
te. She produced a tin type of a little girl a few yeare 
old which she said had been in the family album in her 
father's home, where she had seen it all her life. This 
was introduced in evidence ag respondent's Exhibit 65, 
The enrd of the photographer who took it in Kingeton, One 
tario, appeared on the reverse side of it. Another picture 
which was exactly the same ae Exhibit 65, was produced and 
introduced in evidence ss regpondent's Exhibit 71. This 
tintype wee produced by the witness re, MeGregor, the 
daughter of Tom Jim's other brother Richard, and sabe testie 
fied that it had never been out of her sother's album until 
she brought it to Chicage upon the trial of this case, in 
the Probate Court, rs, Stevenson and ure, Eitthhin, the 
other daughters of Willian Davis, testified to having seen 
Exhibit 65 at home in their father’s album. ‘There was siso 
@ tintype of Ena introduced in evidence by petitioner as 
Bzhibit 2A, which came from a family elbum in Swigart's 
home. ‘The onard of the photographer on the reverse side of 
this tintype had been removed or obliterated. in his opene 
ing statement one of the petitioner’, counsel said they were 
going to put "three of the greatest photographers in the 
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eity® on the stand, who would testify thet thece three 
pictures were not of the same child. No such testizony 

was produced. fhat the three pictures are duplicstes, 

is certain from even a cumual examination of them. The 
significance of this documentary proof ia apparsnt. Goune 
201 for petitioner seek to destroy it ty asserting in their 
brief that the testimony shows that at the tine of Srigart's 
death there were tvo albums in his hows ia exch of which 
there was a picture like petitioner's Exhibit 24, and at 
that time these tin types were goue,and sounsel then added, 
"The purpose of the: disuppetranes of the tintyz2 oon 
became manifest." in other words Worsley is charged with 
removing these two pictures from Gwigert's albume in Chicago 
and *planting” them im the family albums of Williaa and 
Wichard Qevis, in Canada, Im our opinion the suggestion 

is watensble, in the light of the teatimony of a1] the 
children of William and Richard Davis to the effeet that they 
had seen these pictures in the albums of their respective 
families ali their livea. As to the ocbim that the testimony 
ohows thit tee such pictures had been in the fwigart albums 
aud that these had been removed, counsel refer, in supvert 
af their cliia, to the testimeny of five witnesses without 
making any sortract cr record references, Ay examination 
of the testimony of those witnesses discloses the fact that 
only ene of them mentions the matter atonll and thet one 

is Rice, Se have already stated the reasons why we do not 


eonsider his testineny persuasive. 


Mrs. Kitenia, the third daughter of William Davis, 
gave testimony similar tothet given by her sisters. 
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Another matter of controversy between the parties 
contered about some family bibles of Swigert's anf the entries 
they were alleged to have contained. The disappeared but dure 
the trial two of them were produced by a rs. Tierney who was 
& neighbor of Gwigart's at the time he died. The third one 
was never produced. (Gpunsel for petitioner eharged Voraley 
with making away with it, and concesling the other twe until 
the time when they were produced. There is a great deal of 
evidence about this matter. He shall net discuss it in detail, 
Again the witness Hice is one who gives importent teatimony 
in suppert of petitioner's contention. In ovr opinion, the 
record dees not warrant the charge made as to these bibles 
against counsel for respondents. 


Before referring to certain further documntary 
evidences in support eof reapondent's case, we ahall refer te 
the evidence of certain Wolfe Island witnesses, which was 
offered by the petitioner in rebuttal. This consisted, for 
the most part, of negative teatimony, - statements to the effect 
that the witnesses knew of no child born to Sarah on Wolfe 
Island, Wegative evidence is ugually entitled to little 
weight ag ageinat positive evidence. Aw the United States 
Supreme Court said in Stitt v. Huidekopers, 17 Yall. 285, 
*he who testified to a negative, may have forgotten, It 
is possible to forget a thing that did henpen. It is not 
possible to remember a thing that never existed.” Upon 
examiging the testimony of these witnesses, it appeara 
that their opportunities for seeing the child on Wolfe 
Island or in other places where she was before coming to 
Ghiouge, were not good, Archibald Staley was a witnesa who 
aid heave such o cortunity, however, for he lived near Aunt 
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Sally. He teatizied he saw no signs of spprouching mtere 
nity in Sarah, following Tom Jim's death. He says she 
left Aunt Gally's in the spring of 1866, and he lost #11 
trace of her, (Sarah) until she returned to visit and at 
that time there wee a child with her. He is quite uncere 
tain in weny respects in his testimeny. He said *I quat 
have" lived at home when Tom Jim Davis was killed, - 

"I was farming.” He testified tncle Bill died "before 

fom Jim died, * * * that is mp best recollection." fhe 
record shows conclusively that Uncle Bill died five years 
after Tom Jim was killed, In a deposition that wag taken 
before thie witness came to Chicago, to testify, he wea 
asked how long it was after Tom Jim'wne killed that Sarah 
left Aunt Gally’s, and he anewered that it might be eix 
months or & year, ~- that he wuld be safe in saying that 
it was not ten years but it might be five or two, "for 
you see I have no positive recollection about the tims. I 
have no dates.” On crosa-exanination he admitted he "held 
himself aloof from the tavern® thet was at Aunt Sally's, 
and further, the¢, when giving his deposition he said he 
‘had no positive recollection of « child, and I say that 
now * * * Jf said I sould not swear te a ohild, = thet there 
might have been a ohild or something like thet." 


Gounsel for respondenta offered in evidence two 
Letters written by Archibald Staley to his brether Dan, whe 
teetified for respondents, |e tending to impeach him, He 
admitted writing them, In our opinion the trial court erred 
in exeluding them. Im one ef them he suggested to Dan that 
he and their sister Harriet (irs. Spoor who also testified 
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for respondents) “remain neutral if you prefer that Ena 
Welch get the estate in preference to 2 number of lawyers, 
as there is no lawful heir but her.” He referred to the 
fact that no oge Living could swear that Ena wae a daughter 
of Tom Jim Davis, "as it would be necessary to be in the 
room when & shild was born to do that in strict point of 
law." He also referred te the fact that "there is no 
Fegistration of her birth to be found although a few, bee 
sides you and Harriet think she was born on the Isiand.* 

In the other letter he called his brother's attention to 
the fact that Ena "had Lived with her mother ae the daughter 
of wr. Gwigert * * * and did the duties of a dnughter for 
gany years. This alone should give her a stronger and wore 
just clain® than anyone ¢lee, He also mentioned her need 
for the money. He closed this letter by saying, *If you 
and Harriet regard wy suggeation you will do ne injustice 
to anyone, but if you emphasize whet you remember against 
Mre. Welch you will not accomplish ae wuch good as if you 
do what you ean conscientiously now to help her get what 1 
believe she is justly entitied to." 


Theodore Ecoles, who has Lived on Wolfe Island 
all bis life, and knew the Davis family, testified that he 
did not know *Whether there was a child bern to Seareh Davis 
* * *® not that I know of." His teatimony discloses that he 
was a eailor, - "I tee at it through the '76's and possibly 
gone before that." Presumably, however, he would be home 
during the winter, although he did not say so. A letter 
from this witness to his sister, rs. Kemp, who testified 
for respondents, wes admitted in evidence, in which he mo 
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referred to his recent trip to Watertown where he hed 

gone to give his deposition in this cease, and then he said, 
"Well, that is 211 wrong. There wae a child called Ena born 
at Aunt Sally's and christened in the school house, etc, 

If you can remember anything abait thia watter let me know 
whan yoR write agein, There is a half million dollars at 
stake, but Ena would get about $10,000 ae the money comes 
from the stepefather's estate and who has a sister who is 
@ls0 & Glaiment, but insane, It would take me two howrs to 
tell you all of it and more to come." He then tells his 
sister of his activities "in looking uw information for 

the Chicago people." This witness is further shown, by 
another offer of evidence whieh in our opinion the trial 
court erronebusly excluded, (because of 2 stipuletion the 
parties had previously entered into) to have had a cone 
versation with one of the lawyers representing petitioner, 
in which the latter teld the witness that he had some to 
Canada" to prove that Mra. Tom Jim Davie never had a child 
born to her on ¥olfe Island,” to whieh the witness, Becles 
had replied, "you are up against the biggeat thing in 

your life if you can prove it." This offer of evidence 
was further to the effect that Eeolea had later advised 
the lawyer that there were witnesses in Kingston who 

knew all about the birth of Ena tavis on Yolfe Island. fhe 
offer also involved proof that Eccles had stated to one 
King that when he (Eceles) and Goagrove and one James Davis 
were discussing this case with the lawyer referred to, 

the latter said to them, “it will not hurt any of 

you to stretch your conscience a little in this matter." 
The offer also involved proof te the effect that Eccles had 
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atated to King that in 1918 he and Gesgrove hed made a 
thorough investigation about the birth of Foe Davie on 
Wolfe Iigland end that Gosgrove made a written report to 
the effect that Sarah Saunders and Tom Jim Davis had been 
married sin 1865 end shortly thereafter Tom Jim had been 
killed and that in the spring of 1866, Garah had given 
birth to a girl at Aunt Sally’s and that her name was Ena 
Davies thet he (Zecles) had read that report, which was 
addressed to Henry B. Welch, Chicago, and that he knew the 
report war mailed te Welch, 


Another witness for petitioner, in rebuttal, was 
Wayne B. Brewater, who lived in Cape VYineent. He testified 
Sarah continued to live on Yolfe Island after her husband's 
death, and *I think she cawe back te the Cape in the spring 
of 1867, to thebest of my judgment. I think she went away 
that fol) *** after she returned in the spring of 1867 
I saw her mite often.*® On crose-exazination he enid thet 
he never visited Sarah Davie after she returned to the Cape 
and never went near the place where she lived,- “only exw 


her on the street.* 


There were a number of other witnesses who have 
lived om Wolfe Island or at Gape Vineent, who testified 
for the petitioner on rebuttal. Their testimony, for the 
most part, referred to things they #aid they did *not know 
of or that they *did not remember." In nearly every 
instance they admitted on cross-examination that they did 
not know whether Sareh had a child born to her in Genada or 
not. One of them (George Ledford) did testify, however, 
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on direot examination by counsel for the petitioner, that 
he did see signs of pregnaney in Sarah before fom Jim's 
death. He was then asked, "Wes there ever a child born to 
her,” and he answered, "I never remember no child there, 
good, bad, or indifferent." He testified further that he 
started sniling when he was 16, which would be in 1868, for 
he was born in 1853¢ Another of petitioner's rebuttal wite 
nesaes (George Ff. Tedd) testified he had to consult his 
wife as to when Tom Jim wae killed, He continued, *1 
wouldn't be sure wheat year it wae, I went by the house and 
eaw Gareoh Devise there with a child, two or three years 
after fom Jim died. ‘The little tot wag two or three years 
old, - something like thet.* 


Counsel for petitioner attempted to shew that 
the Ena Davie about whom the Yolfe Island witnesses for rere 
pondents testified was not the petitioner but was really 
Georgians Bavis, the daughter of Willard Davis who alse 
lived on the islend. She is mentioned by nearly thirty of 
the witnesses, Petitioner's witneases #a4d she was called 
*‘Ene” while many of reapondente! witnesses said she waa 
never called "Ena" but"Georgia*. Among the latter were hald 
a dosen or more witnesses who had been her schoolmates. in 
our opinion there could belino confusion between the two 
children. Georgiana was the older of the two, seme of the 
evidence tending to show she was born in 1863 and some was 
to the effect that it was in 1859. In our opinion this cone 
tenticn as to confusion in the identity of the two children 
waa entirely eliminated from sericug consideration by petie 
tioner's own witness, Briggs. ‘This witness testified that he 
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did not know whether Sarah had a child born te her at 
Aunt Sally's or not, - "I onn't swear to it. * * * I 
never knew she had a child until I saw her at Aunt 
Sally's with the child * * © when she came back to vieit,* 
He was then asked about the child Georgiana tavie, and he 
testified that "she wae quite s large girl before I saw 
this girl at Aunt Sally" se There ig no doubt in my mind 
that this Little girl, Williard Davie’ daughter (Georgiana) 
was a big girl five or six years old before I saw the Little 
girl running around Aynt Gally's * ** ‘There is no doubt 
in the world, * * * I never noticed Georgiana with Sarah, 
There would be neo eecesion for confusing the little girl 
known as Georgiana or a@ Ena with the little girl af Aunt 
Sally's I saw at the time. They were two different chile 
aren,* 

Finally, we shall refer to five further pieces 
of documentary proof, strongly tending to corroborate ali 
the testimony for respondents to the effect that petitioner 
was born in 1866, in Canada rather than in 1869 in Ghiosgo, 
and so tending to disprove her cisim to being @ daughter of 
Swigert. Gounsel for respondente offered in evidence the 
marriage license issued to James A, Weloh and "Ena J. Davis," 
the petitioner. It was dated July 19, 1887, and in it her 
age is given as 2) years, It showed she was masrried on the 
following day by Or, Jenkin Lloyd Jones, That she rae mare 
ried to James A, Welch in 1887, she sdmits. Her brothereine 
law testified as to the performance of the ceremony by Dr. 
Jones. That she wae #1 years old at that time, was testie 
fied to by several witnesses, The trial court erred in suse 
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taining petitioner's objection to this offer of proof, in 
our opinion, It comes within the clase of evidence known 


ae ancient documents. jLunger ¥. Sechrest, 186 Ill. App. S31, 


The gourt adwitted in evidence, 2 letter from Ena's 
grandmother (her mother's mother) to Swigart, sent in August 
1897, in which she refers to Ene as 31 years of age, again 
showing she ras born in 1866, There was alse admitted the 
page of an autograph album of Ena's, which she signed * James 
Ena Davis," on the day she was married, July 20, 1887. 


One of the witnesses for therespondents, ras 
Joseph 8. Gratton of Kingston, Ontario, whe had been in the 
euploy of a large grain company of Canada, Nichardson & Gone, 
for many years. He testified that his attention was first 
e@lled to this case when he heard it being discussed in a 
gqroup of several peeple, cf whom Esra La Bush was one, and 
the latter rewmrked that he had been te Ghicego on the aase 
and he gave some of the circumstances, and the witness then 
told him he had uet the women in question, ime Welch, end 
that he had her name ins book, He said he could not remember 
the year when the girl was there, but he recalled the ciroume 
etances, ‘It was the first troupe that opened the Grand Opers 
House after they had a fire there," and he testified he toid 
ia Rush to go to the Opera House and get the date. *Dick 
ia Rush brought me the date the troupe played in the city 
and that gave me some light as to where to look for the sige 


na ture,* 


He testified he was superintendent ef the elevator 
in 1902, at Kingston, which is located *down where you teke 
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the bost over to Wolfe Islands" that Ena Welch came to the 
elevator with several other girls of her Company, - five 
altogether, - and he took them through ‘the elevator; that 
Wolfe Islend oan be seen from the top of the elevator; 

that the petitioner asked him where Wolfe Island was, and 

he pointed it out and she then remarked, "1 wes born on 
Wolfe Igland,” He also testified that she put her name 

and the date on the current page of the clevater weigh book. 
The book was produced and the page in question was admitted 
in evidence, It shows the signature “Ena “eloh, Dolly Varden 
Company, U.¥. Gity, dan. 15th 1902." Here we have further 
evideneeof identity. 


The petitioner in thia onse, in the sourse of 
her testimony, admitted her visit to the slevater in Kingston, 
at the time referred to, with her companions of the Dolly 
Varden Company, and admitted her signature and the fact that 
she had talked with Gratton and saked him to point out Yolfe 
Island to her and that he did so, but she seid that the ree 
wark ghe made was not that she was born there, but that "my 
mother lived there, ond that I hed been over there when I 
wan & Little girl and that ie about 2l1." 


In March, 1915, the petitioner signed en appliae 
tion to the Prudential Ineurance Company for 4 email policy 
ef insurance. This furnishes further evidence of identity. 
In this application which was admitted in evidence, her place 
of birth is given awe *Ganada*. She admitted her signature 
on the application but teetified that she signed it in blank 
and that when she saw it a few weeks later it wee filled out 
but she did not read it. The inference was, the agent filled 
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in the blanks on the application without any information 
from the petitioner. It would be exceedingly strange if 

he picked out Canada as the designation of her birthplace, 
independently of the applicant. She aaid the agent was a 
man named Tilly, The name of the agent appearing on the 
application was Hollander. The latter testified for rese 
pondents that he knew the petitioner, and that he solicited 
her for thie insurance; he identified the application referred 
to above, as the one made out at thet time and said he saw 
Mrs, Welch sign it; that before she did so, he asked her 
questions and she gave him the requested information, and 
he wrote down the answers she made, and that that written 
record constituted the apviication introduced in evidence, 
After it was filled out, Hollander ssid, he turned it in 

to the Gompany’s district office. The petitioner wae asked 
how she came to sign the arplioation, “Mrs, James Ena Welch* 
and she said that wes her married name, Ag already pointed 
out, her husband's mame wae James A. Welche That she did not 
aoquire the name *James Eua* from her husband, is obvious. 
Counsel for petitioner point out that the date of Ene's 
birth is given in the spplication as February 4, 1875. 

In our opinion that indicates nothing except the willingness 
to gain the bene#it of » lower premium than she wos entitled 
to, even on her own theory as to her age. fhe record shows 
that petitioner attempted te prevent respondents from secure 
ing this application from the ingurance company. 


Several offers were made by counsel for respondents 
to prove attempts umade to suppress evidence by those working 
in petitioner's interest. There was an offer to show that on 
one occasion a representative of petitioner told a witness 
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*there would be some easy money in it if she kept away 

from Chiengo;* that Chicago wae a dangerous place. In 

our opinion, the trial court erred in sustaining petitioner's 
objections made to those offers. People ve Sphulding, 309 
Til. 293, 


That inconsistencies appear in the testimony given 
by respondents’ witnesses, has been urged upon ourattention, 
There are such. Ineonsiateneies and diserepancies in the 
testimony of » large number of witnesses, eepecially when 
referring to incidents which happened some years age, more 
often than not, furnish the earmerks of truth. If they all 
agreed in nll things involved in their evidence, we would 
doubtless be told, and net without reason, thet their so- 
counts could not be genuine, 


This ones presents a reeord of over 7700 pages. It 
includes the testimony of a few less than 205 witnesses, The 
judge who heard the issues presented in the Probate Court, 
found that Ena was not the daughter of the deceased, Swigart, 
The judge who heard the case on append, in the Circuit Court, 
found that she wes. In view of these opposite findings, of 
the large ampunt of testimony presented and of the nature 
of that evidence, and of the fact that we are clearly of the 
opinion thet the finding of the Gircuit Gourt is ageinst the 
manifest weight of the evidenee, we have reviewed the evidence 
and stated the reasons for cur conclusions at much greater 
length than would have been justified, had those elements in 
the situation not been présented. In our opinion the judgment 
appealed from could not be permitted to stand, if it were cone 
sidered without regard to the documentary evidence in the 
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record, When that ie added, all of it being strongly in 
favor of the respondents! contentions, we are of the opine 
ion it cannot reasonably leave a doubt of the fact that 
the petitioner in this case was born on Wolfe [eland in 
Canada in 1866, the daughter of Tom Jim DeTis, 


Yor the reasons stated, the finding and judguent 
of the Circuit Court is reversed with a finding of facts, 


JSUQGHENT REVERSED WITH A FINDING OF FACTS. 


TAYLOR AND O'CONNOR, JJ: CoWOUR. 


FINDING OF FACTS:— 

We find as facts; that Charles F. Swigert 
and Sarah Saundere Ievis, did not enter into a common law 
marriage in 1868, or at any other time; that the petitioner, 
Bna Welch, was not born in Chicago in 1869, as the daugater 
of Charles ¥. Swigart, but that she was born on Wolfe Island 
in Canada in 1866 as the deughter of *fom Jim" Davis; and 
that said petitioner is not the heir of Charles ¥. Swigart, 


deceased, 
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RRKOR TO CIRCIIT CONRT 
OF COCK COUNTY. 


‘PIAST TRUST AND GAVIRGS Bask, 
i Gerreration, amd LOULS BoLGeT 


tera, 
Pisaintiffs in Mrrorv, 
va. 


TALES MeCAWR ct «., ots., 
Defendants in Error. 


a a easel mat” Mgt Sse te rma a 


WR, PREGIOING JCHTIGR RATCHET 
DRLIVSAED THE OPINION OF THE OOWRT. 


The plaintiffs in error seek the reversal of ar order 
tered om May 15, 1924, in ond by whieh the receiver of the Osi cage 
Laterurban Traetion Company was directed te theresfter pay his 
“8, whe were mesbers of Division 241 of the Analgwaated As- 

; ciation of Street and Pieetric Nailway Bmgloyees of ancrica, 

7 2 TAHAB. 

the erder was iu part retroactive, in that 11 alee 
rected the payment of vages at a certain rate from October 16, 
22. The order was based upon cortain facts recited at lesgth 
it, wd the plaintiffs in errer ebjectet and excepted to the 
tings ef the court and te the entry of the erder, and jointly 
severally prayed an appeal from eaid order to thie sourt, The 
lone and exeeptions vere overruled and the prayer fer an ao- 
fenied, 

It appears that the Viret Trust am4 Gavings Bank, « 
ration, and Louie Eoisot, trustees, an complsinaste fled 
bill om Getober 11, 1922, fur the purpose of securing the 
osure of & mortguge made by the defendant Ghicage & Interurban 
den Company, which, as alleged, had ineued bonds in the ou of 
L380, 000, secured by the mortgege sought to be forecleved, The 
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Chicage & Interurben Traction Company, a corporation, wae made 
defendant to this bil) and entered ite apowaranee, and on the sane 
‘doy ¥, ¥. Crawford was appointed receiver of the company. 

The certificate of evidance upon which mont of the 
errors assigned and argued by complainants (plaintiffe in error 
here) are base? hae bean stricken, wid the defendants in error 
(intervening petitioners) have moved to disuies the writ ef error. 
This motion haw been reserved to the hearing, 

The ground for the motion is that the principal dee 
fendant to the regord in the trial court, the Chicage & Inter- 
urban Traction Company, has not been made « party to thie preesed- 
ing. 

An oxauination ef the enges cited indloates that the 
lew upon thie exbfjeet ts well eettied, A writ of errer, unlike an 
appeal, is a new mult, and uwilike sm aepesl, it reauiree thet the 
whele record shall be sempched ant exauined, 

A writ of error te a writ of right, not depending on 

the prevision of any statute. The right existe wherever the 
common law ia recognized, and an wan aait in Goske v. Oooke, 194 
Tli. 225, “The writ of error sust agree with the reeort, and in 
order to bring the decree up for review by writ of error, 212 whe 
were defendants in the original suit #he are alive muet join in 
the writ of error, so that the whole ease may be disposed af and 
that the record may agree with the recerd below. Melntyre ¥. 
Bhoelty, 1350 112. 171; 2 ney. of Pleading and Practics, 185." 
Of the numerous cases toe whieh reference might be made, we refer 
to oly a few, Scott v. Grent Yestern Goal Co., 2% Ll. 42; 
Wells v. Murphy, 126 111. App. 103; Glark v. Saleski, 268 111. 427. 

The theory ef the edie binant aeons to be that as the 


proceeding upon which the order was entered was only a colleterial 
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one, md the corporation was not made «a party te it, snd as the 
receiver was in some respects the representative of the corvorae 
tion (Resorve Fund Life Aesouiation v. Smith, 169 111, 264; 

oe i Aye Se Patitioner, v. Tercing}) BAH. 
Ansooistion of St. Louis, intervening Petitioner, 174 0. %, 162) 


th 





it was unneceesary to meke the oorperation iteelf o party te the 
writ of error, 

Thies comtention is net sound. The receiver is in the 
position of « stakeholder as between the parties, The defendont 
corperation has not been dioselved por, in sea far ase thie reserd 
shows, bas it been 4celered insolvent, The purpere ef the rule 
whieh requires all pertier te the record in the oalt below to be 
made parti<cs to the suff im the Apeeliate tribunal ie te prevent the 
Multiplicity ef suite. There ean, ve think, be no deubt on this 
receré that any adjudication that might be made would not be binde 
ing upon the defendant eersoration, and that it would have the 
Fight to sue out another writ of errer, 

in this state of the record the motion aust be gracted, 
aud the wrlt of errer will therefore be ¢Lemiseed, 

BRIT SISMISSED, 


MeSurely ané Jolmston, 77., conenr, 
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AMSA COHEN mt A\ “ 
Defendant in Srror, . "cea 
OR TO GIRCUTT lcoURT oF 
vs 
y COOK COUT. 


PRARK BISLO, sling PRAMK PICO, 
alias FRANK BICIO, 


Plaineser. in Error. 2 39 Pen: R 5 G 


ER. PRESIDING JWTICK BATCKRTT 
DELIVERED THA OPINICK OY THE COURT, 


This writ ef arrer te breught by the defendant to ree 
verse a judgment entered in favor of the plaintiff in the eum of 
$3500. The piaintiff hae riot appeared in this court to suppert the 
Jud ment. 

Aseyming under our rule that the statement ef plalatifr 
in error is correct, it appaars that plaintiff aued and cuemone ise 
sued te the Nareh term of the Cireult eourt but the ewowns was not 
served; that an alias evumens iasued te the July term end that de- 
fendent wae served on June 27, 1922; that om the 13th day ef Keven- 
ber thereaster the suit ese ¢i anlesed with Sudgment fer costes agains’ 
plaintiff? for failure te prosecute; that thoreafter the court set 
thie order auide without notice to defendant, reinstated the ease, 
eet the hearing of the same for December 15th thereafter, at which 
time the default of defendant wae entered, end upen on ex parte 
hearing fJudomant rendere4 againat him in the sum of $3906, 

Defendant seka that the Judement against him be ree 
veres@ ant that the judgment entered on Meverber ith in his faver 


be permitt of Ne stand, This request will be granted in part only, 


@ Judgment against defendant wili be revaraed fer the 
Feason that he matter waa tried without netics, and the cause ree 
ganéed for a new trial, 


REVERSED AND REMANDED, 
MeSurely end Johnston, J2., concur, 









wor at Yasha toh edt “Wh Siyuorel ot were he sew ahr 
edaapieendenteininbeanlied eamcladeiouyel A 
oat seepiandlund Pipa 4 me Pome are | 





ah tae te wire si lead s 
BiOy HEY BelaLrnier plaxdavtoh Gt go bam ergdtd be ahha , 
Helle Oh xoP arena eee eaONS Vo mme Kilt ts Yalta 
ee ee ee aes daiahaeted to bites 9th 
OEE te sah oct ar whe twedage poremhuaa onemahnk nig 

ot Ot whe dents Pammke’ wt and ee oe set eat 
need ald a2 46Ei eodaav" so Nosedne Susie ot acd ben Boater 


ypore pore wk betnay od Cite Yengons abet shane ot wo 98 deem 7, 


eet Aowvevet o¢ Iilw samiueter, 
oP ares at? Saw ,eedtos saw he 





sarang NKR, SORES HOE SPOON 


(148 & 29992 


“FRYER TUTULES 2391.4. 459 


Plaintiff in Error, 
BRROR TO SUPERIOR count 
OF COOK COUNTY. 


ALEX G, JAVARAS and GuTCAgO 
'‘ITLe & TRUST CO,, Trustee, 
Defendants in Error, 





.-— 


| DOLIVAERD THE CPLUION OY THE COURT, 

This writ of error is brought by the complainant te 
reverse a deerse by which his bill was dismissed after demurrers 
therete had been sustained, 

The defendant argues that complainant eannet suce- 
eesefully assign error, as the dearee was entered on the motion 
of complainant. Noewever, the metien was made after the desurrers 
were sustained and complainant elected te stand ty hie bill. This 
brings the ease within em exeention to the general rule and was the 
proper practice under the circumstances, Enapp v. Marshall, 36 Ill. 
63; Wenayer v. Peyer et al., 70 Til, 567; Peru Plow and Wheel Ca. 

v. Sandwich Nnterprise Go., 77 Ill. App. 653. 

The eontrolling question in the esse is whether the bill 
states facts which entitle the complainant to the relief prayed. 

The bill alleges that complainant and defendant had 
theretofore been partners in certain real estate transactions; that 
on June 6, 1923, the parties entered inte a written agreement, whereby 
it was provided that premises which the partnership owned sheuld be 
solé subjeet to certain incumbrances which the purchaser would as- 
owe and agree te pay, together with certain other obligations 
enumerated, | 


The bill also alleges that, pureumt to thie agreement, 
the real estate wae sold and defendant became the purchaser; that 
Complainant executed and delivered a deed to defendant, he agreeing 
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to asewme the ineumbrance of o trust deed agsinut the real estate, 
amounting to $75,000, and the claime of certain comtracters on aa- 
gout of improvements made upon the premises, 

The bill albeiges that the interest ox the inecusbrance 
| has beeome due and that defendant hae not paid it, and that the 
Claims of these contractors have not been paid by defendant ae 
agreed; that complainant le eextingentiy liable therefor; and 
prays that the contract aay be rescinded and the dwed eet aside, 

There ie in the bili ne allegation that defendant ia 
ineselvent or that the property is net worth more than the tetal 
amount of these clains against it. Yor aught that if aileged in 
the bill, the complainant hse an adeyuate and vemplete remedy at 
law for his supposed fmpenting injuries ae set up in the bill. 

The faste ae get forth fall far shert of stating a 
ease fustifying a rescission of the scentract or the deed. Our 
attention has net been called te any ease where it ie held that 
the failure of a eolvent grantee to pay o debt agaumed will entitle 
& e@Fronter te a resoiesion under the cireurstances here alleged, 
Thurwong v. Thursend, 87 5. ¥. 874, 

The bili does net state facts justifying veliecf in a 
eourt of equity, and the deeree will therefore be affirmed, 

APYTRESD, 


MeSurely and Johnstm, JJ., concur, 
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BARRY FP, NAPER, Boing Busine 
aa HAPER COAL CO,, 





ApPOlLloe, 
vit G¥ QHIGAGO, 
MARY OWIFT ond GOREVIEVE SLT, 
Appolisuts,. 


SMLIWRRED THE OPINION OF THE COURT, 

Piaintirf eusd defendants for cal alleged te have 
deen wold and delivered at aun agreed price en or about Getober 5, 
20923. There was a trie by the court and «© finding omé Judgment 
in favor of the platatify. 

It wes ndaitted om the trial that the eget in question 
Was delivered to the premiees at 701 Rerrili avenue, Chicags, on 
the Aate slloged, ond that it was ordered by ene Wilkinson amd 
gharced to him om plaintiff's books, 

Defendants teak title te the premices in quedtion by 
Geed from Filkinszon and wife, Aate? Anguet 8, 1925, giving in 
exchange therefer ether reali antate situated en South Pork erenue, 
While the deeds wors plseed in eserew on Anguet 2th, the trade was 
eonaumaated by the delivery ef the deeds om GCetcber 19th thereafter. 
There was om agreenent between Yilkinson and defendants that the 
eoal, rents, eta., were to be adjusted as of September 1, 1925, 

The triak court was of the epinion that since the 
defendants received the rent for the building they were lisble fer 
the coal veed in warming the building, ond on that theory, appar- 
ently, fount fer the pleintiff, 

However, the defendants were Liable wider their agree. 
ment te account te Wilkinson, net to the slaintifr, fer the reason 
thet there was ne contractual relation between plaintiff an4 dee 
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featants, Defendants’ promise was to Wilkineon, net to the Hafer 
Gonl Company, Nor does it aprear that any promise was made te 
Wilkinsen for tha benefit of the Cenl company, 

Plimintirf hee not appeared in this court in behalf of 
| thea Jutyment rendered, aid it will be reversed with Judgment of 
Bi saniat here. 

RAVHRGAD WITH JVDONUKT OF NIL CaPtar. 





MeSurely and Johnston, JJ., concur, 
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JOHN B, ANTERSER, 


begpe we | : 
r AOPRAL PROM OKRGULT cour 
va 
oF COOK COUNTY, 
SY, BARY'S TRAINING GOHOGL, 
a Gorpoeratian 
Appellant, 
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pada ae Golan Gr ane Sor 

Although the rules of thie court have been disre- 
garded by the defendant, why appeaie, we gathey frem the state~ 
ments of fast meade by atiorneya fer the respective parti¢n that 
plointiff sued for an alleged balance due an account of the pure 
chaes ani exehange at differemt times during the years 1020 and 
1971 ef certain horeee and a mule; thet defendant filed « plea 
of set-off, claiming « belance dus frem plaintiff te defendant 
of $493.75 on sogownt of the male and delivery of certain hay; 
that te this claie ef setecff plaintiff slested peywent; that there 
was © triel Wy Jury anf a verdict in faver of the plaintiff for | 
$1790.55 with interest; that plaintiff therevpon rexltted the in~ 
terest, motions of defendant for a new trial and in arrest of 
Judgment were overruled and Jud ment entered om the verdict. 

It appears that the defendant, 3¢. Mary's Training 
School, is an institution leeated about a mile sertiewest of the 
Villiage of Besplainea in Cook Gounty; that it wae incorporated fer 
the purvose of housing and educating dependent chlidren; thet it 
evne about a theusend acrea of Land, whieh are improved by various 


bulldinge, dormitories, ete.; that it conducts an industrial de« 
partment for the teaching of the trades, farming, tee; and that 


& large portion of its land is in feet ueed and operated ae a farm, 
Phe ¢defentent alee owns and sperater a form of about JRO acres noar 
Libertyvilie, DLiineis, abeut fifteen miles nerth of Desplaines. 
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At the time the mattere occurred out ef which this 
euit arises plaintiff was engaged in farming ond slao in the 
buriness of buying, selling ond troding horses, In September, 
1926, one Pred 3. Pinaten was ompleyed by the defendant an ite 
farm manager ond continued in that position until about Septenber 
14, 1921, shen his reletions with the defendant ineittution were 
severed, ani it would seam that hie whereskboute at the time of the 
trial were unknown; at any rate, Ae wae act piteduced ap o witness. 

She evidence for the plelmtist showed that his denle 
ings were with Plsaten; that im the fai of 1920 Flasten oome over 
to plaintiff's place, stated that he wowld Like te trade off same 
of the o14 horaes for young berses, paying money for the dilference, 
Quite a number of desis af thie kind were wade during the year, ond 
the evidence tends te shew, a6 the fury feund, that the balance due 
wpen these denle wae the upunt of the verdict of the jury. 

Tha defense presented at the trial was that Plasten was 
wnavtheorized to make these transactions for the defendant in the 
trading of the horses, and that he vase without autherity te reeeive 
payment for the hay whieh plaintiff adwitted he hed purchased, but 
testivied that he hed paid the price thereol to the defendant 
through Plaster. 

The defendant invokes the rule of low that a party 
dealing with en agent in bowid at his peril to ascertain the scope 
and extent ef the agent's autherity, siting, wit ether autheritice, 








Segkeon Panor Big. Ge. v. 
and Berchente Sat} oi Ba Py 1s i Peorig v. Pishoise « Sheperd Company 
223 Zli, 41. That such is the rule whore en agent asswees to 


exereise poware of an extraordinary character, suoh as that of 
berroving money or making ant omdqreing negotinvle paper, may be 
eoncedsed; but ordinarily the rule is, we think, that a principal is 


bound, in se far ap third persone are concarned, by the apparent 





authority which the principal has conferred upon the agent. The 
distinction has been pointed owt by this court in Regeos v. Bankers 
Surety Co,, 159 tll. Ape. 372, 

The uncontradicted evideaes here shea that Plante 
was exployed as manager and anzume? te exerciae the powers ond 
duties of a manager, Fathor Yoren wae the superintendent ef the 
defendant inetitution, anc he and Pliasten jointly drew cheeks 
ageineat en acecumt kept in the meme ef the Agrioultural Dogartuent, 
The evidence shows that there wae an office of which Plaaten was 
apparently in charge; that these ouensione upon whieh berses were 
@xahanged were at various tiows ad sovering many monthea. fhe 
advent of a new horse on a fame le guite an event, amd it seeme 
imprebsaile that these exohunges could have been @arried on wi the 
@ut the knowledges of everybody sbeut the inetitaiien, We think 
there wae evidence from which the Jury might properly find that 
Plasten was éuly autiorized, an’ the fast that Fether Soran was not 
Galled as « witness tends strongiy tc corrchorate this view, 

Sven if the autherity ef Pinaten was doubtful, we 
think the jury might well) heve found that bie actions ia these 
matters were ratified, since the useontradieted evidense (wkd ah 
the plainti?7f has presented to thie court by on at#itionsal abe 
stract) shows that the imstituiion kept the horses obtained from 
Plaintiff and used them on the farm, Moreover (ae the plaintisy 
points out) defendant could heave produced positive evidence that 
it 414 not reeoive the money whiuh plaintiff testifies he paid 
Plaaten for the hay, if thai wes the faet. 


The verdict ef the Jury da not = the weight ef 
bee evidence and the Judgment io, in our opin Just om4 it is 


* 
APYIRWED, 
ReSurely and Johneton, J3., coneur, 
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BUBTCY 
GY CRICAGO, 


239 1.A. 660 


HR, PRESIDING JUSTICR RATCHETT 
DRLIVSRRD THE OPINLOS GY THE COURT, 


ve. 


PAUL H, TULUPAN, 
Appellant, 


Plaintiffs eued defendant for injuries alleged te have 
been sustained through the negligent driving ef an sutosmbile at 
the intersection of Clark street and Deming place in the sity of 
Chicage, on June %, 191, 

There wae a trial by jury and e verdict ef guilty, with 
damages in the sum ef $1,000, There wae alge a special finding 
by the jury that defendant wae driving the autemebile in question 
at the time of the accident, Yhere were motions for s new trial 
and in arrest of judgnent by defendant, which ware overruled; bat 
there was not, so far as the record dlecloses, sny motion made te 
set aside the special finding ef the jury. 

Defendant here cites Arkin v. Page, 287 Thi, 420, and 
Sreheg v. Bags, 300 111., 40, te the polat that proef of more ovner- 
ship of an automobile ie net sufficient te exteblien liability of 


| the owner for the megligent driving ef it. The rule ansouneed in 


those cases is imoaterial on this recerd, there having been no 
motion by defendant te set agide the speeial finding. Voigt +. 
Anglocsmerican Provision Gg., 20% T1l. 462; Brinies v. Belden Mrz, Gs. 
287 Tll. 11. Mereover, since tro Juries have found against the dee 
Tendant on the fact of his identity ae the driver of the automobile, 
we would bs reluctant te hold te the contrary on the facts, even if 


we could consider that question under the established rales, 


Judgment is affirmed, 
AF? REND, 


ReSurely and Johneton, J3,, concur, 
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WaORLE OF TRE BEATS OF TLLLTHOIS, 
Defendant in Error, 
BRAGH 20 MUBICIPAL COURT 


OY CHICAGL, 


239 1.A. 660 


MR, PREAIPING FUSTICH MATOHATT 
BPELIVERED YER OPINION OF THe COURT, 


VR. 


Rg it el Sane A acre Nat 


GOLDBERG , 
Piaintiry in Srror, 


On Jume 19, 1995, an information wae filed in the 
Municipal, court, which averred that olaintiff in errer “on the 4th 
day of June, 19735, 414 then and there wrlawfully, knowingly and 
wilfully encourage, aid, cauae, abet and conmive such state of 
delinquency of Leo Deach, fourtean years old, 2321 Greenview 
avenue, belmy then ond there delinquent ¢hild usder the age of f 
eighteen yeare, contrary te the férm of the statate and aginst the 
peace and dignity of the People of the State of Tliineis,* 

there wae @ plea of not guilty, a waiver of jury trial 
by the eourt ond a finding that defendant was guilty in the monner 
and form charged. Moticna of defendant fox a new trial and in 
arrest vere overruled, Judqgnent entered wpen the finding, ond dee 
fendant sentenced to the House of GCorreetion for the term of one 
year and %© pay = fine of 31,690 and eoste of suit, 

The inferwmation was based upon paragraphs 99 and 10% 
of shapter 38 of the Criminal Code, which prevides that one found 
guilty of this erime muet upen conviction thereot be puniohed by a 
fine of not sore than $200 or by imprisoument in the county jail 
not more that one year, or by both eueh fine and imprisonment, 

it im therefore clear that the sourt erred in imposing 
the fine of $1000, and that part of the judgment must be revorecd. 

Before the begianing of the trial the defendant made s 
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+ motion to quash the inforuntion od this motion was denied by the 
gourt, Paragraph 99 of the statute in question defines theee acte 
which vill constitute delinqueney om the purt of a child. The ine 
formation in queation doses not state any facts constituting the da- 
Linqueney of Leo Bosch, It is wholly lepeaslble from this informa 
tien to detercine vhat was the partioular delineweney in whieh de- 
fenient abetted or encouraged Lee Doack. Defendent wae entitied te 
know the stature of the offense with which he wae charged. This 
Pleading does not give thet information. Inforsstionscharging this 
offense have hitharte been considered by this cowrt in People v. 
Wallace, 185 Ill. App. 215, and Peoole v. Travia, 202 TL. app. a6. 
The informatiomsin these cases were held sufficient, bus they are 
easily distingyiehatle from the inatamt case in that there wae in 
these eases to sotion by the defendants te quash, 

The motion ef tre derentant in this ease sheuld have 
deen granted, and for the errer in denying thie motion the Judge 
ment sill be reveraed, 


REVERSED, 


Mefurely and Johuston, JJ,, conenr, 
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ROBAAY a, ULHLALH 
Appellee, 
SUPEA IQR Cour 
TR. y 
COUNTY. 
GRCKGk K, DRORGE, 


Appellant, 


2391.4. 660 


WR. PARSIDING FUSTICM MATORETT 
DELIVERED THE OPINION OF THE COUAT, 

The plaintiff sued fer forcible detainer, There vas a 
trial by the court end ao finiing ef eublty snd Judgment for resti- 
tution, from which the defendant aypemle, 

the defondant’s firat sontention isa that the finding 
ie not suctained by the evidense. It appears that prier to Pehruary 
25, 1924, defendant wae in possession wider a written lesse from the 
Plaintiff, which previded that defendant should bold the premices 
“golely at the will of the leaser,* and expressly stated that the 
tenancy thereby created wae a tenaney at will end met fer eny 
definite period, 

Aithough the lease by ite ters required the pagent 
ef « rental ef $500 a month, defendant had been paying only $250 
* month. 


February %5, 1924, notlese wee given that the tenaney 
would be terminated wom April 30, 1974, thereater, The agent 
for these presises resided in Milwaukee, Visegonain, amd on April 
24th, in reply to a Letter from defendant (the question of « new 
lease having in the meantime been diseusead) br, Abrams, tse agent 
in Milwaukee, stated that the qener would net be willing to enter 
inte a fiveeyoar lease at that tine ond that no leave would be sent 
te defendent, The letter alwo suggested that it wawl? be te the 
advantage ef defendant in the event he desired to rent the premises 
after May let, to come te Milwaukee “for the purpose of making such 
arrangenents, * 
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May 23, 1024, a new notice thet defendant's tenancy 
Would be terminated on ‘wly 1, 1924, wae nerved on the defendant. 
The defendant testified in his own behalf that he went te “Milwaukee 
en or sbout Hay 15, 1924, and while there sar plaintiff an@ his agent 
Be sald thet Mr, Abrams 1eid plane in front of him and told him that 
they were going to revotel the building unless the bids were too 
high, but thet in the meantime defontant could mowe his front restau 
rant business inte the back part of the bullding; that they talked 
wbout © lease and Mr, Abrams offered defendant a two-year Lense, but 
he wae not satiefied; that tir, Abrems them said: “after we get 
everything finiehed 1 will give you s written Lease oo ir, Wbhiein 
promised you for five years, but os lemg ae thie thing ie met fine 
ished you can stay there witil May 1, 1925, anyhow, * 

kr, Abrases teotifies, on the eontrary, thet defendant 
game to hie office in response to the letter of april 24th, before 


Kay lst; that he, Abraua, then told defendant that he would not give 
him « lesee fer any poried wetil the matter of the rent whieh was in 


arrears should be adjusted, snd that he eould met de anything anti 
thie wae arranged. Abrams denies that he sald to defencant that he 
was willing to give him a tweeyear lease or o fiveeyear lease, oF 
anything that could be ao conetrued, but on the comtrary (he says) 
told him that he was te vacate April %, 1924, Abrams further says 
that nothing wae mentioned stout May 1, 19205, by either one of thes, 

Yhe plaintiff testifies that defendant's vieit te Bile 
Waukee wan in the latter part of April, and says that at that time, 
just as he, plaintiff, was leaving the office, he met defendant; that 
they talked a esuple of minutes, when he, Plaintiff, got in hie ear 
oma drove away; thet nething wae said about the bulz ding or about the 
leases for it. 

We think the burden of proot was on the defendant te esq 
tabliah the fact ef the oral agreement to whieh he testifies, and 





that it was aleo necessary for bim to entablich the fact that the 
agreement, if made, wae entered inte on or alter the first day of 
May, o8 otherwise it would be invelid wider the previsciome of the 
statute of frauds. Wheeler v. Yraukenthel, 76 121., 124; 


- Purtiinger v. Fisher, 193 (11. App. 376; Leindeoker v. Bohpeffer, 
194 21,. App. 808, 


The court tev the witnesses and heard them teatifry. 
In view of the fset that 4afertant wae in arreare in the peyaant 
ef his rent, bis teatinony is trather luprebable, At any rate, 
he is contradicted by two wlinesmese, ond we cannot aay that the 


finding of She ceurt is against the prependeronce of the evitence, 
The Jatymoont fe affirmed, 


AYPT RAED, 


KeSurely and Johneton, I7,, concur. 
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COURTABAY BARBER, 
Appeliont, 
APPRAL PROM 
VBe BRUBIGIPAL COURT 
} OF CHICAGO, 


BARGLD BH. KING, 

smpelians 1999 T.A. 660 
BR. PHSSIAIBWG JWSTICe BATCHETT 
DELIVERED THR OPINION OF THE COURT. 














Mi the appellant, whe ie pisintiff in the triel court, 
cmused « judgment of confession to be entered upon tee promissory 
notes executed by the defendant, appellee, on Way 19, A924, tea the 
order of *Courtensy Berber, general «gent. * Thereafter on mation 
Of defendant, supported by » verified petition, the judgment was 
vecsted and on order wos entered that the petition should be taken 
+ @8 an affidavit of merits. ln 
4 4 The mse wis subaitted te a jury which returned @ verdict 
for defendant upon which (# motion for a rew trial hoving been over- 
_ fuled) the court entered judgment. % 
‘ _ The consideration fer the netes woe az _ policy of life ine 
@arance end the gist of the defense an eet up ir the of fidewht of 
merits wes thet the delivery of the notes to Barber was cond’ tional 
_ aed upon the sgreement that these notes would be held by Berber until 
| such time as defendont vould decide whether he would accept the 
policy. The affidavit averred and proof for the defendant tended te 
show that shortly thereafter defendent notified the agent holding 
the notes that he would not accept the policy and requested the 
return of the notes, which was refused on Moy 21, 1924. — 
“The plaintiff, citing Nesly v. Lewis, 5 Gillman 326 at 
a wumber of similar cases, argues that the delivery ef the notes 
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to the payec could not have been meade in encrow, but would in law 
be regarded oo on absolute delivery, %e do wet regard this conse 
and others cited ag at al) applicable, ” 

Beation 16 of Chapter 98 of the Negotiable Instrument 
Act, “mith end Rurds X11, Ree Statutes ‘2923, is con trolling here. 
We have construed that section in Straus ve Citizen's Bonk, 364 
TLl. App. 488,and have follewed thet decision in the reeent ease 
of ‘ Rhee MO. 29416, not 
wet reported. These cases hold (an panded ey with what met now 
be regarded as settled lew) that under the provisions of said 





section « delivery may be shown to have been conditional or for « 
epecial purpase only and net fer the purpose of transferring the 
property in the instrument oe between the immediate perties or one 
not a holder in due course. See 6 Corgis Juris, p. 206 and Behlin 
dution, 52 south Vestern 1063. 
The detente’ points out that under the Law of this 





State delivery of » life inourmnee policy to the inmurea is not 
ecnential to its validity; thet the issuance of the poliay is 
prime fucte eviderse thet the premium has heen paid and thet it 
becomes binding upon the company frem the time it is forwarded to 
the agent whe wrote the insurance to be delivered to the insured. 
Citing Rose v. Mutual Life Ino. co., 240 Ill. 48; Levine vy. Federal 
hale Inse Sg+, 256 Ill. 203, end other cases. This we regerd os 
immaterial since the suit is upen the netes and it ia of course 
@lementary thet es note does wot have volidity until 4t ie delive 
ered. A 

The judgment is affirmed. 

AFFIRMED. 


-_- ~ — ~ 


Moeturely ond Jshraton, JJ., conmr. 
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«GEORGE F, MOORE, 


 ~G@RORGIA CASUALTY GORPARY, 


Ul 


; 
: ; i 
; 
Appellee, : | “ 
APPEAL FROM CIRGHTT cour? 


vs. 
OF COGK COURTY. 


Appellant, © | 239 1.4. 660 


KR, FRESIDING JUSTICR RATCHSTT 
DRLIVERRD THE OPINION OF THE COURT. 


The @efendant Company agpenals from a Judoment in the 
eum eof $5,300 entered uwwon a verdict of the jury. The auit wae 
filed om July 26, 1929, and the deceleration (which wae in sseumpsit) 
waa based unen a policy of ineuranee ehereby defendant agreed te 
indemnify the ineured (awbiset te certain conditions) for danages 
Om account ef bodily injuries accidentally suffered (while the 
policy wae in fores) by reason of the ownership, waintanenes, or 
use of am automobile, 

While the poliay was in feree and on February 6, 1914, 
Plaintily sustained » eollision with another autexobile belonging 
te the Yellow Cab Compony, and in thie eollisien one deott, then a 
passenger in the Yellew cab, was injured, 

Seett thereafter eved plaintiff and the Yellow Cab 
Company jointly, and the dafentant Lneurance company was notified 
by wlaintify te defend that ouit in his behalf, whieh it aid. 

i On Kovexber 1, 1929, in the suit thus brought, a Judge 
ment wae entered againet plaintiff ant the Yellow Sab company for 
the sum of $5,000, 


The Yellow Cab Gompany prayed an avpeal to the Appellate 
eourt, whieh was sllowed and perfected, and the defendant Casualty 


Company, in plaintiff's behalf, prayed an appenl, which wae allewed 
but which 4t did mot thereafter perfect, 





Jae a we eM Py. 





Om Bovember 8, 1920, Foeter ©. Goott, the judgient 
erediter, in consideration of $2500 in hand paid, assigned his 
Judgaent to one Harold Leopeld. The consideration was furnished 
by the Yellow Cab Company and credited to Leopold on the judgment. 

Thereafter an exeoution against Keort was sued eut end 
returne4’ and garniatment proceedings inetituted against him en the 
Judgment. He wae then amployed by Hareshall Field & Company, and 
through these garnisment proesedings the assignee of the Jutguent 
Collected $88.33. The defendant Casusity Company paid t)de sum in 
behalf of Moore, and their adjuster, the evidence indicates, intere 
viewed the house attorney of Marahall Field & Company, whe informed 
him that the Company “would net stand for it," that is, having an 
employee's salary garnished from tima te time, 

The plaintiff testified (and his testimony is net con- 
tradicted) that after the Judgment againet plaimtiff and the Cab 
Company was obtelned a representative of the Casualty Coupany 


stated te him that the Company “wanted to buy back my policy. He 
atated the Georgia Caaualty Company weuld be willing to pay preb- 


ably $500 for my policy back; inaseuch as I had nothing Seott 

could get from me, I would be that much ahead. I told him Ip atan't 
want te 7@ that, innssugh as they had a fuigment against me I wanted 
them te settle it. I took the soliey out with the understanding I 
would be protected, and I felt it only fair the Ineurance coupeny 
should pay the judjment against me. He aaid, "If you feel that 
way shout it, just let it alone and we will take care of the 
necessary transaction.' He said, ‘We will drag it aleng until Br. 
Bleomingston gete tired and he vill grab off a couple of Yellew 
Gabe and make them pay the fyll amount, s@ just let it alome.' He 
told me not to give any notes er do anything at ail, that the in- 
Surence people would take care of it,* 


Plaintiff drew a salary ef about $4,000 o year, but 
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414 not have other property te any coneiderable amount. He did 
not, however, desire to have garniomeant precesdings brought 
against him from time to time, and sfter consulting with wr. 
Blocmingston, who had in all these procesdings aeted for the ine 
jJured claimant Seott, he, Koore, went to the Stony inland Bank, at 
which place Bleomingston had influence, and there borrowed tha 
money necessary to pay the balance of the Judgment. He puid this 
money to the assignee, Leopold, whe thereupom satisfied the judge 
ment of recerd. 

On the sane day, mamaly, July 26, 199%, plaintiff 
demande’ of the Canualty Company the payment to him ef $9624.37, 
which request was net complied with, Thereupon this guilt vas bee | 
gun with the reeult stated, 

At the slose of ali the evidences there was a motion 
by the defendant Casualty Gsmpany for an inetructed verdict tn ite 
favor, which was denied, and the defendant's firat contention Le 
that this was error on account ef «hich a motion for a ner trial 
should have been granted, 

Gondition BD of the polivy ia se follows! 

"So setion aball be brought againet the Ceupany wonder or by 
reason of this policy wilese it ahall be breught by and in the 
mame of the assured for a loss aefined hereunder, after final 
Judgment has bean rendered % suit devaribed hereunder, and 


savment ir Ein ny (a "pi “& Fg nal judgnent renders’ 
h a sult against the ageured for davaces;* 





| a 
34 : wee = 
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ai ter a tris) 
This auit was not breucht within ninety days from the 

Gate of the juicment rendered against plaintiff an4 the Yellew Gab 


Company. The 4efendant therefore contends that os a watter ef law 
the plaintiff cannot recever., On thin polmt the defendant cites 


Tilinois Tunnel Ge. for use, etc. v. Genernd Agcidont, Zire & Life 
Insurance Go-, 219 Ill, App. 251; Gallagher v. fmorican Alliance 
ingurance Soe, 226 Ill, apy, $76, and other cnees, 
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In the Illinois Tunnel Go. came a sinty day ci suse of 
Limitation in a poltey quite similar to that ued on was held not 
te have been waived by reason of the Gasualty Company accepting and 
aseuming the defense of the caute of agtion out of which it was 
@laimed the liability arose. The third division of this aourt 
there expressed disaporoval of the lar ae laid down in Sanderg v. 
Cae, 72 BH, MH, 485, and 





other gases following that decision, Aige the court in that case 
etates that the poliey as one of indemmity rather than of inaure 
anee against direct lisbility, folleving on that point the previeus 
ease of United Sistea Fldclity & Susrarty Go. v. Eorvlane Gagne} ty 
Sq., 282 111. App. 438, 

Moreover, we are ef the opinion that thie eace is 
easily distingulshabie frou the diilnois Tworel Coupany ease, in 
that sufficient fects here appear from which the jury might have 
feund, oni we wili presume didi find, that there had bean a waiver 
of this provision of the gontract. 
| The grovieion is ia the mature of statute of Limitae 





$54,)and acts on the part of a defendant insurance company may be 
held te aucunt te a waiver of « clause ef thie kind. Syracuse 


Lighting Go, v. ge 
Baestern Rep, 723, 





iSey Bes Be Tx 2%, 222 Horth 


The uncontradicted fseta here appear te be that not 
only 4i4 the defendant company agsume the defense of the action 
out of which it is claimed the liability arces and which, under 
the rule as laid down in Sanders v. fort & # Acoli 
Piste Glase ingurange Go., would make the defendant liable, but it 





alse appears by the uncontradicted testimony that the defendant here 
while acting for Nr, Moore prayed on appeal and Secured ninety 
aays after the rendition of the Judgment te settle the bili ef 
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q @xeentions in the case; that tharesfter the garnishment preeged« 

| ings having been brought, it recognined ite Mability by paying 

d the amount there found 4ue om tha Judyment frem the garnishee, 

and afterwards opeoifically informed plaintiff, "nat 1t wee ali 

q right. They vould take eare of 4t,* 

liaving construed, {hie pueviaion of the cuntract in this 

\ manners and having lulled the vlaintiff inte eecurity by the promises 

4 whieh have been reaqited, defendant will net new be allowed to cone 

| test Ate Waditity upon that ground, 

i We held thet the uncontredicted facta in the reeerd 

_ how a waiver by defendant of the ninety day clause in the con- 

tract. 

The defendant next contends that there te no liability 

. upon the defendant Cacualty Germany bedause the seliey was an ine 

| femmity contract «4 the aguuret bag mot, it saya, “paid a heng 

Eide iess.* The sane paragraph of the contraet provided that ne 

aetion should be brought exeept “fer lose that the Ansured has 

| setually sustained by the Aseured's payment of money, (a) of a 

final judgeent rendered after a trial in a guilt againet the as- 

sured for damages," Here ageim the defendant relies upon the 

Tunnel Company oame, ond charges that the facts shew thet the 

alleged liability on the part of the defendant Sasualty Company 

Was attempted to be brought about by certain acta on the port of 

the efficere of the Yeliew Cab Company, Leopeld, Bloomingston, sad 

Plaintif? Keere, whe went threugh certain astione for that purpose, 
The evidenee doas entablish the fast, we think, that 

| ‘Leopold was chosen sa the assignee of the Juiesent becouse he was 

- party the Yeliow Cab Company and Bligemisigaton were wiliing to 

truest with the matter in hand; on’ we have me doubt the Lenn which 

Plaintiff Boorse obtained at the bank, wos im fact civen at the ree 
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| quest of Blogwingston and by reason of the confidence which the 

| bank repoeed to him, But what of it? Bleomingston ond the Yellow 
| Gap Company had w legal right to agree that Leopold, im whem both 
had confidence, should become the aswignee of the judewent, and 
Seoott wae willing te aseign it to him, FEloomingstom had « perfect 
legal right te request his bank to meke a los to the plaintirr 
Moore upon Roore's unsecured note, provided he could induce the 
bank te give the credit, ner can we eee in these things “a town 
right fraud on the Casualty Company® im this transaction, as ite 
Gounvel suggests. Equitably, a2 between Boore and the Yellow Gab 
Company, BKoore wae obligated to say eme~half of the judgment, inn 
gally he wae Liable for ali of £t, and wider the-terase ef the ine 
demnity peliey the 4efentont Gaewalty Company, had Moore pada the 
entire amount of the Judgment, vould heave im turm been lishie te 
Woere for the full ancwnt, 

The ‘efendont Casualty Gommany 4i4 net eee fit to ace 
eept thiw equitable respeneibility. On the contrary, the uneon- 
tradicted evidence shows that its sgent suggentet te tir, BRoere a 
method ty which he might evade the payment of any part ef the 
Judgment against him and compel the payment of the entire semeunt 
by the Yellow Cab Coupany, The metiod suggested war that plainsirf 
should wait until Bloomingstom would cause « levy to bea made on the 
Yellow Cab Gompany, The method was ingenious, but Bleeminyston 
seems to have diseovered shat he thought was a better way. The de« 
fendent made a bad guess, and Bloomingston, we have no dewht, de= 
vised and carried through e glen by whieh bis client wan able te 
Gollest the full ameunt of the Judgment, and the ¢efendante were 
compelled to gontribute their equitable pronortions, Whether his 
motives were altruistie is not made clear by the evidence, but 
there was ne fraud as we losk at it, smd sll partice te the 
trananetion were within their legal riehte. 
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fhe defendants further euggeet that if the Yellew Cab 
Company vas given a release at the time of the payment ef $2866 
by it, this relenee of one joint tort feaser woul’ release the 
other end that in ture the defendant Oseuslity Company would be 
Telenaed from ite lisbility. mame v. Chicane Sraction Go., 
#48 Til, 148; Rois v. Pullsen f » 168 Thi, 18, 


en? Petroyeanis v. Pirala, 205 111. App, 310, are alted to thin 
point, The point i@ wnteubtediy goed, of oasoe alted shew, but 





the recerd deca not contain evicenee te supvert the euppoat tion 
on whieh 1t fie based, 
The Judgment is affirned, 
APTTREED, 


MeSurely, and Johnaton, 77., eomsur, 
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GF CHICAGO, 
FOLRPH ALABG ond 


Ee WER antes 2391.4. 661 


MA. PARSTOING JUOTICH RATCHST?T 
DELIVERED THR OPINION OF THK COURT, 


The defendents appeal from a judgment for $535.38 
entered upon the finding of the court. 

The statement of claim which was flied on Jamary 5, 
1923, alleged that on teptember 15, 1919, plaintiff requested 
the defendants te purchase a draft for him fer 20,000 kronen; 
that he paid te them 8400 in United States mrrency for the 
purchase of the droft, ond cefendontes agreed te precure the 
seme, payable at s bank at Budapest, sustrineHungery. Yurther 
that defendants guve plaintiff a draft in the mm ef 20,000 
kronen, dated Sgptember 16, 1919, payable to the plaintiff 
through the Siener Benk Verein, Budapest, being a draft of the 
Guaranty Trust Company of New York; that the plaintiff «t various 
times subssquent to September 18, 1919, presented the draft at 
the Wiener Bonk Verein, Budapest,wichreturned tho some to the 
plaintiff as there was not oufficient funde on deposit there to 
pay it. i 

The statement alleged that it was the duty of the éefente 
ante to procure for the plaintiff by reason ef the agreement 
entered into = good and proper draft which they negligently 
failed te de; that plaintiff had often requested the defendants 
to return the sum of $400 paid te them for the ireft, which they 
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had refused te do. ; : 
The affidavit of merits denied that defendants were 


deing business under the name of I. Herzog & Company and denied 


that plaintiff hed at ony time any tramoections with them 
individually Or a5 © compeny, or that they were liable individuelly 
Or aS m company. V ‘ 

It alleged that plaintiff requested I. Heraog & Company 
te purchase for him « dreft fer 20,000 kronen payable at the 
bank nemed and gave to them B408) fer the purchase of the draft; 
that they delivered te the bank a draft exeouted by the Gusranty 
Trust Company of New York for the sum af 20,000 kronen, dated 
September 15, 1919, payeble to the order of plaintif? through the 
Wiener Bank Verein at Budapest, Hungary. It denied that plaintiff 
presented the draft to the tenk at that piace, and denied that the 
bank returned the croft for the resson that there was not sufficient 
funds on deposit te pay it, and denied thet there wee not sufficient 
funde to pay it. | ¥ 

¥urther defendants denied that it was their duty to 
procure fer defendant any other or different dreft, ond denied that 
they vere negligent in procuring this particular draft, and denied 
that the aome wat not a good and proper draft er thet at any time 
amy proper request or demand fer the moneys paid out in the purchase 
ef the draft was made er that the plaintiff gave them notice ef his 
@lleged claim. 

The affidavit of merits further alleged that if any emuse 
of action existed in favor of the plaintiff for the slleged none 
payment of the draft said couse of action wae ageinet the Guarenty 
Trust Compeny of New York and not sgainst the defendants or either 
ef them. i " 

The plaintitt onateute thet as there was no motion tor & 
new trial, defendants are precluded frem srguing the sufficiency 
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of the evidence to support the judgment. That rule is not 
applicable shore, s% here, the trial io by the court wi thout & 


gury. Grendel vy. Kirk, 165 111. App. 460; Spenger Turner Co, 


¥. Sehwidd. 195 121. App. 432. F 

The defendants, however, contend that the court erred 
“a nteinins objections te evidence offered in ite behalf. In 
porticuler it compleins that « witness, one Gettlieb, whe testi- 


fied that he was in Budapest in Bovember amd December, 1923, ond 


knew the custom there regarding the coshing of drefte without 
identification ef the owner other than hie pesspert, waa not 
permitted to testify to that fact. The offer did net show that 
the custom was ancient, certain, uniform er recsonable, and wes 
therefore properly excluded, B34900)) v. jyan, 25 Ili. 566. 
Certain letters from the Guarenty Truat CO of Yew York 
snd the bank in Budspest were offered in evidenee tending to show 
that sufficient heat een deposit for the payment of the craft 
were excluded. These letters were merely ax parte statements of 


parties sho were net under oath and were therefore properly exe 





Cluded, Gapen ve Debtoiger, 106 Tlie 185; 1, Ce % 
Gobn, 72 iid. 148. “ Sahl! 

At the close of the trial the ettorney fer defendant 
Stated; “I offer to show by this officer of the Guarenty Trust 
Compeny of Kew Yerk, that the Guaranty Trust Company did huve 
sufficient Kronen to their credit in the Wiener Bank Verein ot 
Budapest, on the date vhen ur. Wolf cleims to have presented those 
drafts there." An objection to this effer wae mustained. 
The record faile te disclese thet ony efficer of the 





~ 


bank was present in court at this time or any person sworn oo a 


“Witness or asked ahy question and the offer was therefere cleerly 


Amoufficient. Ghicnge City lly. oo vo Carroll, 206 E11. 318; 
Martin y. Herts, 2 24 TA. B4. oy ink the court asa n not exclude 


nd material ovitonse which wos admissible oné there is no errer in 
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_The defendants contend that there is » varianee betwee 
“the evidence and the statement of claim, but as the action was 
a fourth class case in the Muni cipal Court, the case was whatever the 
‘evidence made 4t. Borie Vieuring Co. v. Imperial Malling Coss 
261 IL]. App. 215, and Fisher vy. Tauber, 174 11). App. 436. 

The uncontradieted svidence she wed thant the defendants 
were ir the business of baying ant selling foreign exchange; that 
the plein tart applied for a draft stating that he wae ebout te 
‘moeke o trip to Hungary for the purpose of bringing his fomily 
home; that defendants without ony eugsestion from him furnished 
the draft; thet he presented it to the benk in Hungary together 
with his posuporte, identifying him and poyment wns there refused 
on secount of insufficient funds. Under these sireumstanees 
we think defendants were clearly lisble ond ss to matters on which 
there was an ismue of fxct the court she saw the witnesses and 
heard thea testify was beat able to judge the weight of the 
testimony. 





a 


The judgment is «ffirmed, 
AYPIRUZD. 


_ ~”~ 


Kewurely «nd Johnston, JJ., concur. 
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 <JORN FLUGER, | } 
i 
APPRAL Yao ScPeRIOR covaRt 


OF COOK COMMTY. 


Appellee, 
V8. 
ALICE WHAHABE, 


re 9391.4. 661 


RR, PREGIDING JVSTICR MATCHETT 
DELIVERED THE OFANION OF THR COURT. 





thie is an appeal by the defendant from a decree 
which directed her te permit the sousialnmant, whe is her tenant, 


— a 


to repair and keep in resair an iron water pipe eurylying water to 
gomplainant’s kitchen in an spurteent ogcupled by hin. The deeree 
alee reatvaines defendant from interfering with the flew of water 
threugh said pipe to the kitchen sink in the apartment of complain- 
ant. It direste that the complainant, aseording to an offer made 
by hin, sali furnish the necessary labor end gaseline fer the 


I i ce a i 


 @peration of « puup with which the water pipe leating te complaine 

 ant's kitehen 1a connected, the decrees further grovides that in 
default of permission tothe compiainant to make euch repairs, the 
Gefeniant should procesd at once te make such repalre as wight be 
necessary "to conduct water inte the Kitchen sink in the apartment 
occupied by compiainant, ee it wae sonducted when the Lease in 
question and in evidence was made, od thereafter refrain and de- 
sist from interfering with the flow of water inte the kitehen of 
somplainert'’s apartment. * 

The eaune wae beard by the shanceller upon exeeptions 
te the report of & master in chancery te whem the cause had been 
referred, an? the Aceree entered is in cenformity with and approved 
the report of the master, 


The material facts are not, we think,im dispute. The 








Complainant ie the tenant of defendant, holding poseession of 
certain prewises dewised to him by » lease in writing made on the 
Z2ist day of June, 1924, The dewised lend iw « farm, on which isa 
building eonsinting of two apartaents, one of which is occupied ly 
the defendant and the other by the sempiainant. 4m oral agreeuent 
te lease these premises was made betwoem the parties on or about 
Barech 1, 1994, at which time the defendant was @ minor, It was 
agreed that the eral lease should remain in foree witil euch time 
an the deofentant should arrive at her majority, on’ that she would 
thereupon exeeute a written Leaer in accordance with tre terme 

ef the agressent then made and in purtuanece of that oral agreement, 
the written lease of Jime, 1974, wan executed, tn /abont tiareh 1, 
1924, the complainant went inte poeseseion of the desiaed prenieas, 
and at that time the water service for the denleed sreaines wae 
obtained from a well sitwated on that portion ef the prenises ree 
served for the uve of the 4*fengant, an4d the water therefrom was 
aietributed through pipes running inte beth ef the aparteente on 
said previees, the water being pumped by an engine inte « temk ou 
the roof of the bullding, fram whenem 1t waa distributed te the 
tee apartmente, 

The written lease eontainn this provision: "It te 
ferther agreed that the party of the second part shell be ene 
titie? to water fn sufficient quantity fer ordinary facily uve 
from the well on the port of aati’ premises new occupied by sata 
party of the firet part.“ 

After the execution of the leses, an prinr therete, 
water was furcished to the complainant from the well in the manner 
abeve aot forth, through pipes conneeted with the tank in the pore 
tien ef the building oceupied by the defendant, and the tenk was 
filled from water pumped from the well, the pump being cporated by 
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@ gasoline ongine, 

Om Auguet Mi, 1024, the defendant, without metioce te 
the complainant, shut off thie water services and disecntinued all 
water service to the premises ocwupied by the complainant, and 
gines that time the vompleinant hae found 1% neceseary to carry 
water from the well inte his apartuent on that pertion of the 
presices whieh is reserved for “in. 

The bill sliages, and the master finds, that eomplaine 
ant repeatedly offered to keep the pipes supplying the water in 
geet repair and furnish gasoline end pewer fer the portion of the 
engine used for pwaping the water, and alee offered te furmish all 
lsber necessary in connection with operating the engine and puap 
at his own expense, but that the defendant refueed te furnish the 
complainant with water in tule manner, 

The defendant contends that under the terme of the 
written lease she wan net required te Turnish water te the come 
Plainant through these pipes, and takes the position that she fully 
eomplied with the cevenants of the Lease by permitting the come 
Pliainant te earry the nesegsary water from the wall to bie ovn 
Premisae, 

The defendant argues first thet there was no valid 
contract in relation to the use ef the water wotil the written 
leaee “ae oxecuted, because the prior oral agreement being made in 
the fall of 1953, was om attempted verbal lease for three years 
from Mareh 1, 1924, was invalid as beine within eaction % ef the 
Statute of Frauds, aid that netwithetending pessession wes taken 
thereuider, amounted only to a verbal lesge from month to month 
by operation of lw, it is so held in Mghiter v. ¢, %, Thom Vap 
Se-, 118 Ti, App, 195, based on Harner v. Hale, 65 111. 395, 
Sreighton v. Sandexra, W 111, 1435, While this is undoubtedly the 
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law, we regard the faet as wholiy fumaterial since the bil] is 
besed upon the agreement to furnish water contained in the written 
lease, the validity ef ehich is not disputed. Evidence at to come 
Plainant's possession wider the oral lease and the condition af the 
premises with reference te the manner in which water was supplied be 
his apartuent up to the time the written lease was made, is importe 
ant only as showing the actuel situation with referenee to which 
that lease was entered into. 

The further point made by the defendant that the oral 
lease was invalid by reason of her ainerity t2 alee unimportant for 
the sauce reason an4t ia vitsout any forees in vier of the faet that 
it is net claimed that ehe disavfirmed the lease aoon attaining 
her matority, , 

The defendant mext contents that the privilege of some 
Pleinant with reference te the use ef the water from the tank throug! 
the pipes was not an easement, but a mere license, revoeuble at the 
will of the defeniant, Borae v. Lorang, 262 [13. 115; Finoh rv. 
Zheies, 267 11. 65, are cited to thie point, tut are clearly die. 
tinguishable, since the rights ef the parties in this ease, wlike 
these, are determined by the provisions ef « writtem lease, Ee 
question, therefore, here arises under the Statute ef Frauds. 

Tha defendant further arguee that eral evidence was not 
admiveible fer the purpese ef shewing the eonetructien whieh the 
parties therate placed upon thie provicien of the lease, because, 
it is said, there was no ambiguity in the provision. It is, however, 
not mnesesvary te discuss the question of whether any doubt or aa- 
wiguity existed in that resseet. fhe evidence was aduienible under 
another well setiled general rule, nasely, thet as between landlord 
and tenant evidense is alwsys admissible te show the som4ition ef the 


presises leased af the particular time the «one were demised, 
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| Bleek v. Bnex, 114 111. App. 455, is clear on this point. The opin- 
| icnm in that ease quotes with apprevel from igh on Injunctions, sea, 
1150, 7th edition, es follews: "As between laudlera and tenant 
eourte of equity have protested and enjoined a lendiord from intere 
fering with the premises on the grown? that the tenant was entitled 
to use, cecupy and operate the premises in the manner and condition 
and with the appurtenances existing at the time the lease wae made,” 
Tt fe net neerssary te repeat what was esid im tha! eninien or te 
review the long line of authorities cited which sustain this prope~- 
sition. A mandatory injuaction wae the oreper remedy in the ease 
set up in the bili and established by the evidence, Braung rv. 
Ghesige, 130 int, 167; Hynt v. Baim, 141 142. 297-0. It may be that 
the trial court proseste’d on a erroneous theory ond that seme evie 


denee was sindtted that ahouid have bean exeluded; but the theary 





ef the trial ceurt is dmmaterial, ond there ie ample evidence to 
@uetain the deeres, It is affirmed, 
| AP? tueDd, 


HeSurely and Johneten, J7,, concur. 
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MICHARL WALEN, ) 
Appellee, 


VRe APPEAL FROM 


THES CITY OF CHICAGO, a CIRCUIT COURT, 
wund cipal Corporation, 

MORGAN COLLIMS, General COCK COUNTY, 
Superintendent of Police, 

PATRICK MeCATLSY, Captain of 


Police of the WYoodlsrn Avenue 
Station, and JOHN COYRE, 


‘opeitante. $39 I.A. 661 
WA. PRESIDING JUSTICE MATCHETT 
DELIVEXED THE OPINION OF THE COURT. 


The City of Chicago, ite Mayor, Chief of Police snd 
other officials ef the lew enforcing deportwent of ite gevernment 
appeal from a decree by which they were “permenentiy restrained 
and enjoined from picketing the etere of the cempleinont and 
follewing the customers of the complainant and from standing 
directly in the entrance of said etere or in front of snid otere 
for long spaces of time; and enjoined from in say way unlevfally 
er wrongfully interfering with the busines of the eempleinent 
end hindering him in the seperation thereof,* 

The complainant hae ret oppeared in this court in mappert 
Of the decree and under our rule we will sesume that the statement 
of facts by defendents is correct. 

The cuuse was heard by the chenevller upon the bill of 
complaint, the joint and several anewers ef the defendants and 

the testimony token in court. 
The evidence tends te show that the acts complained of 


were certain visite ef the police of the “ity ef Chicaze made to 
Complainant's plece of business after October 1, 1924. Im the 
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provious your thie place wes run by « man nomed “icottie” wright. 
He hed been charged with vielations of the liquer laws and his. 
License to conduct « soft drink parlor on the premises had been 
revoked. He remained, however, shout the place in such way as 
te give the impression thet he wee til) running it. The place was 
not of the boot repute and complaints of sales of Liquer had been 
made egainst it. At one time there was a sheeting and » mem killed 
near this place. 

Om May 20, 1924, one Reskey wee arrested while delivering 
e truck lead of beer to the place, and the police had been instructed 
te watch and see if intexiesting liquer wae being e014 there. 

There were roome back ef the front store and on October, 
25, 1925, the police disecevered that in one ef these raoms which 
wae lecked were five men playing yorton ona drinking from classes 
which were emptied while the peldonf/ondling for the opening of 
the door. ‘There was an odor of liquer there at that time and 
furniture that had been in use ehen the premises had there tefore 
been occupied as a anloon remained in the rear rooms. 7 

The complainant alieged that the tusiness conducted 
there wos thet of » cigar stere. He testified that he paid 9300 
for the good wili of the business end fixtures and that his wsiness 
was worth $10,000. He admitted thet in the six weeks previous te 
the hearing of the couse, he had expended enly $142.15 fer stock 
in trade, tobacco ond cigers and that he could not moke « prefit 
ef $500 per month on thet sxount of stock. The rent wes 9300 
monthly and complainent paid a clerk $27 a week ond o porter $15 
® week to sssist in running the business. 

Thet the genersi rule ef law is that a court ef equity 

Will not enjoin the exereise of police power given by law te the 
officers of «= municipal corporation, or interfere with the public 
@uties of the cupartments of government or restrain prescedings 


FN, 
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_ in ® criminal matter has been the sottled law of thie state 

since the decision in Chicago Publis Steck Exchange v. MeUlaughry, 

248 112. 372. The mules of law as there set forth have deen 

| since followed im a continueons line of wanagiand the Appellate 
and Supreme Courte of this State. Burts me Life Inne 
229 Ill. Appe S17; shel v. Fieshor, 296 111. 604. In the absence 
of a brie? by the complainant, we will wot discuss the enseo 
further than to soy that courts ef equity are end should be 
reluctant te interfere with the law enforcing department of the 














govermente 
The decree ds reversed and the cuuse remanded with 
directions to diemiee the bill fer want of eouity. 
| REVERSED AND ARMANDED SITH DIMZCTIONS. 


Mewurely and Johnston, J7., concur. 


2 


| i f : 


“anond sence tom Kiky 9 «tmnlatgn oe 


: Sidi f 





i & } / { / 
283 + 30136 fr | / / bi 





URS. RUBY WAGHER, ) 
appellee, f 
APPEAL FROM 
V8. WUNICEPAL COURT 
OF ONTCAGO. 


we Bian eeas? hear pay as 
Lince A bea Che 9 Sy e 
WR. PARSIDING JUSTICE WATCHNTT 
DRLIVERRD THE OPINIGE OF THi COURT. 


The plaintiff, whe is eppelies, brought = ouit in 
replevin to scsure possession of on eutomobile. The dofendant 
refused to deliver the mute to the beiliff who served the writ 
eat Abereupen Geclered in trover for the velue ef it, ond upon 
the trial by the court secured « finding of guilty and judgment 
thereon for (600. | 

‘The evidence ef the plaintiff tended te show the 
purchase of the automobile on July 16, 1924, and thet it wee es 
Plointiff saye “stelen* on October 20th thersafter. If there was 
amy evidence tending to show thé purchase prise of the automobile, 
the seme deen not appear in the abstract. 

Plaintiff found the «utomobile st defendant's place of 
business end pretending thet she wished to tuy seked the defendant 
at what price it might be purchased, He asked her $600 fer it. 

The evidence further shows thet there was a mortgage on 
the sutomobile upon which there was due a balance of $250, and 
thet thie mortgage wae purchased by the defendent whe attempted 
te forecloue. 

The defendant says that the court erred in finding the 
Value of the automobile to be 9600 and in entering judgment for 
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thet amount. The only evidence before us tending to show the 
Value of the sutomebile is that of plaintiff te the offect 
that when she proposed to purchase it defendant seked 9600. 
Therefore this contention must be sustained. The offer by a 
vender to sell second hand goede in » given merket fer « given 
price, which offer is unsecepted, ie mot sufficient evidence 
upon which to base « finding of value. 

The judgment is reversed ond the cause remended. 

REVERBED AND REMANDED, 


Meturely end Johnaten, JJ., soncur. 
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SLIZABSTH G, PSIL, 
appelleaa, 





¥5, 


AUTO CAPS TOP GCUMPASY, 
Apoelient. 


OF COOH COUNTY. 


239 1.A. 662 


WR, PRESIDING PUSTICZ MATCRNTT 
DRLIVENSP THE OFTRION OF THR COvRT. 


The plaintiff eued im asowepsit on a premiaeery note 
purvorting te have been made by the defendant om Mareh JL, ipso, 
te the order of plaintiff for $2,286, payable on dened with 
interest at six per cent. Her declaration was &% wpecial seunt 
on the note and the comion counte consolidated, The defendant 
Pieaded the genorai iasue and filed w verified epesial plea which 
B62 up that one A. UG, beighier, ite treasurer,vhe executed the 
note in question, waa without autherity te bind the eorsermtion 
er aign ite name to the sete, 

«he Oause wae auleitied te the court for trial and at 
ths comelusion 97 the ewidenes the court, overruling a motion of 
aefencant fer a finding in ite favor, found the tasuss far the 
plaintiff avd entered Jutgment in her favor for $2,800.55. 

She errera assigned and argued are that the finding 
ef the court ie againat the weight of the evidecee and that under 
the evidence the defendant is not liable, am4 it +as therefore 
error to enter Judgment against 4+, 

the evidense tends to show that the defeniant corserme 
tiem at the time and prier te the execution of the aote was engaged 
in the tusineas of repairing automobiles. One erron rom the time 
of the organization ef the corporation was its president, 
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Leo Ae Pail, who is the husband of pleintiff, wae ard yA 
ia « stockholder, Girester and geveral manager of the corporatior. 
Leo A, Peil, Herron and “immersa were slso stockholders of the 
corporstion, and with Ji. /» Peil, the son of Leo A. Pedi, gon 
stituted the boord of directors. BMeghler hos beer the trensurer 
of the corporation from the time of ite orgond us tion. 

Jaymmery 25, 1920, 2 recoluation waa pasesd by the board 
of directors that s salary te the amourt ef $2,000 should be 
eredited to the account of Leo A. Peil *fer services es gereral 
mavager ef the corporatior for the last year,” and that tine S108 of 
$1,606 should be credited to exch of the etcourts of Herraw and 
Simme res " 

_ The evidenee tends to show that the purpose of thd w 
resolution wis to provide for tha equitable ddatribution of 6 
surplus then held by the corporution. The ovidence alse tande te 
show that at this meeting Br. Feil suggested thet he did wot need 

the money nt that time, and thet he would take the nets of the 
@orporatios for the amon t camine to him, theresfter the sume 
sliotted to Nerron and Aimmern by the reselution were peid te them 
iv cash, and at the direction of Leo A. Pedl, Biegler, the tremourer, 
wrote out, < signed and delivered the wate, which is here sued on, 
im settlement of the emount due by the recolution to Leo A, Peil. 
| The eviderece further tends to show thet 211 netes which had been 
“seoued by the corporstion there tofere had beer executed by Eieghler, 
“usually however, upon the direction of seme officer of the defendant 
| ti Br. Bieghler teaetified thet “ordinarily in the icmaitianth 
Eden, we would all get together in ay informs) wey. ve would #13 
get together, ur. Peil, urs Herren aed Mr. Simmer end they would 
(Gell me inte the conference and we would look ever the situstion 
about the ville that we @wed and about how we wented te develep 
the wanianne anid beside pessibly te make a lean. That was 
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abe 
~ we ~ -_ ~~ Saal oe me 


arranged with the bank, and 2 went down te the bank ond nigned 

the note, They would direct me to go Gown to the bank und make 
ithe loan end sign the no te. That happened in eich tonne where there 
was an original Loam That happened posvibly once or twiee, | ba Comoe 
1 think the original loan ran for « peried of yeurs, “her the note 
Deve due I would go to the benk und arrange Sor the extension.® 





That in the abwense of suthority senferred the treasurer 
of a trading corporation does ret have power to exeeute ond Aeliver 
negotiable instruments, may be soncedad to be ‘the inv, ‘uch outhority, 
“however, may be conferred upon the treasurer ty a by-law or by 

| Fecolu tion of the board of directors, or it say be implied from the 
teurse ef business theretefere followed. Fletcher's moyclopedia 

ef Corporations, Vol. 3, p. 3364; Vol. 7, Ruling Cone Lom, Pp. 465; 
Bobonald vy. Chisholm, 35) X1i. #73; unyder ve Bailey, 365 TL1. 447; 
Atwnter ve smeorioen Sxchange Nate Sank, 162 111. 665, over where in 
the first instance suthority te make ond isome wegeticble paper is 
_monting, the act ef the treseurer in so aoing may be vatified by the 
_ Sorperntion in which enee it will became Virding ae the obligstion 
of the corporation. ad eVRL Re “Os Yo Corgan, 252 Thies 444s 

Has to. y> Bonk 40 Consaren, 207 ILl. App. 58. 

| _ There 4s undioputed evidenos tending te chow thot efter the 
“execution and delivery of the note hore sued on, the corporation req 
: | Gogrized ite validity by paying interest thereon, eed we are theree 

¢ ee of the Opinion that even if it be conceded thet othority ir the 
| wencurer was Aacking in the first ineteree, the exceution and de- 
= of the note ‘ae been ratified by the wrperation. We sre 

















f further of the opinion thet under the evidence the court mac juwtified 
in finding that the autho ri ty is the first irstarnce wae emple and 
mats sesent to bind the defendant. 

; Judgment ic affirmed. 

| _ APPEARED. 


iy and Johnaton, JJ., concur. 
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HORACE DRLOG BURDICK, ee 
Apvelles, : 
FROM CIRCHT cour? 
va. 
OF GHOK COUNTY. 
PREDSRICK HM. BARTLETT, 
Appellant. 


2391.4. 66. 


BR. PRESIDING IUOLICH BAPCHATT 
DALIVERED YHE OPINION OF THE COURT, 


This appeal is brought by the defendant from a judge 
ment entered in fover of the plaintiff in the eum of $4116.96 
upon the finding of the court. 

The basie of the mit was o desand for the return of 
the consitsration given by the executor's teetatrix, Sliszabeth 
Burdick, fer s contract made om Yareh 4, 1915, thereby she agreed 
to buy an4 defendant to #012 certain reul astate in thu eity of 
Chicago. 

. fhe contract witnesses among other things that the 
purchase price of the real estate was $4,366; that 91700 ef this 
amount should be paid by conveying te the vender twe certain lets 
deseribed, and thet said ewa should be credited on the purchase 
price, $266 in cath, reesipt of which was acknowledged, and the 
balance of $2394 to be paid in monthiy instalments of $25 or more 
on the 10th day of each month and every woenth thereafter, commence 
ing April 10, 1914, 


The contract else orovwided, “And in case of the failure 


of the anid purchaser to make either of the payments or any part 
thereof, or perform any of the covensnts on purchaser's part hereby 
made and entered ints, or to keep and observe all the conditions, | 
covenante and restrictions hereinabove set forth, this contract 


shall at the option of the vendor be forfeited and determined, and 


“wtb ‘bit te! wnay é sn babe “es tei 
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the purchaser shall forfeit 211 payments made en thie contract, and 
such payments shall be retained by the eald wendor in full emtie- 
faction ond in liquidation of s1) damages by him suatained, ond he 
ehell have the right to re-ewnter and take posseasion of the premi- 
een aforesaid,” 

Another provision of the contract wae to the effect 
that, “The vendor hereby acreos to make the fellering improvenents, 
except where same ary alroady in, without east te pureh«ser: Sever 
and water plpes will be laid in wtreet with eervies atube te park- 
ways, cement sidewalke of city reguistiens to be built and tree 
Planted in frent of euch lot; the ealA toprovements te be made as 
soon af city permite are issued and labor ie optainshle and 
weather conditions faverable to the sonstruction work, but in no 
ease wlll work be comaenead prior to the swawer of 1917." 

There is practically ne diwoute as te the fneta, Era, 
Burdick conveyed the two lets to the defendant as agreed and wade 
all payments promptly until tune 19, 19%, at whieh time she asked 
that she sight be excused from maxing the payment then due, and in 
September, 19°0, she requested a further extension until the holi- 
fays of that year. Seth these requests were granted by the defend- 
ant, The greater part of the deficit thus created was paid by her 
in the fellering January, wid she then promised te pay uo the tbal- 
anes shortly, Bepeating thie promise in April ond in Hay, 1921. 
Om Bay 10, 19291, e#he pald wo in full the smcunt then due woonm her 
contract. At about this time she again made apolication fer an 
extension of the time within which she might make payments, and 
was agein granted am extension of tine until the helidays ef 4921. 
She paid the interest due on July 11, 1921, and made ne further 
payments. 

The evidence indicates that Ars. Burdick had on several 


eecasionsa prior to this time made inquiry and requests au to the 
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rformance of defendant's agreenent with reference to the making 
of improvesents, and that ot each time she wae informed that the 
eity would not issue permits for the work to be done and that since 
eoukd not be obtained defendant wae unable te make the Im 
ts. | 
August 6, 1°91, See. Burdick caused a written aotice 
te be served upon defenitant, declaring a reseinsien of the contract 
Deoause of defendant's failure to put in these twprovenents, and de- 
ded a returs of 211 moneys paid by her wider the contract, 
August 7, 1071, defendant wrote the attormey fer 
a. Burdick, expressing a dealre te diecuss the matter with him 
and suggesting that it seened that there should be no diffichkty in 
arranging af eaicable understanding. 
August 12, 1922, the attorney wrote defendant that 
after an interview with defentemt he had taken the matter up with 
| , Burdick amt that she still insted ween the rescineion of the 
‘gontract and the repayment of the seney to her as atuted in her 
tiee ef August 6, 19%, | 
Auguet 15, 1992, defomiant wrote kre, Burdiak's ate 


i 
q 


teorney, reciting the correspondence smd stating: 


“2 huve conaidered thie matter, and in view of ali the cir- 

; cumstances I do not feel disoosed te rolieve Mrs, Burdick from 

; her contract and repay to her the money she has paid in, and this 

. is te notify you that I de not senour in this purported reseia- 
sion or recognize ite validity in ony vay. On the contrary, thie 
contract must be carried out secerding to ite terus, af mless 
some disposition is imicdiately shown to proceed in this matter 
i shall take such stepe as I deem necessary for ay protection 
wider the contract. You are hereby further notified that nothing 
herein contained is to be construed in any way oo » waiver by me 

| f any rights I now have in said contract by reason of the dee 

faults of kre. Burdick.” 


The defendant effered evidence tending to show that on 
September 9, 1921, he notified krs, Burdick that "unless you make 







Payment ef the amount due upon said contract within five days from 


date hereof, the party of the first part will declars said contract 
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forfeited and determined.” 

Further payments not belng made, the defendant on 
October 7, 1921, served a uotice reciting the contract ond the 
non-payment by Mre. Burdick of the sums thereunder, the previous 
notice, and comeluding, “the purty of the firet part boreby deo 
Clares said contract forfeited and determinnd, and does hereby 
retain sp liquidated damages ol} payeontes wade by the party of the 
second part and does horeby demand immediate possesion of onid 
premises," 

In October, 192%, deferndient reenld one of the lets 
covered by hie contract with tra. Burtick, and im April, 1922, 
sol4 the other let; the last wala being oancelied in may, 1924, 
ani the ict being afterwards resold by bin, 

The evidence shows Ere. Durdiek had paid defendant 
in cash for principal, interest, ageevenernia ani taxes which dae 
fendant had advanoed, @ total sux of $1616.02, and in atdition 
therete had cenveyed to defandant the tee lete owned by her at the 
agreed price of 91700, 

4a the undisputed evidenes shows that defendant haa 
mow Gisablied himeelf from a performance of hie aontract by sonvey- 
ing to a third party the real estate which under the terms of the 
Contract wae to have been gonveyod to Krew. Burdick, it is ssparent 
thet any attexpt to enfores this forfeiture, as againet her, would 
result in a vary grave injustice, 

the 4efendant urgas in ite behalf certein prepositions 
of law to the effect that « party in default unter the teras of a 
sentract for the purchase of real estate canne\ sue for and recover 
inatalments of purchase price paid upon auch contract; that in ere 
der to justify reesiasion ef « contract the failure ef the eppesite 
party must render the object of the contract unattainable; that a 
breach of indepandent Govenaites will net authorize resciesion; that 
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one who with knowledge of facta whieh would Justify a rescission 
thereafter seeks ond obtains indulgence im respect to the samer 
of parforsance of her obligations, thereby walres har right ef 
Fesciarion; that the making of paymente by plaintiff's teatatriz 
over a yertod of yeare without imeteting uven a perforwanes of 
Aefendunt'n covenant relating to instsliation of improvenents, 
imposed upon her the duty of making a demond wron defendant fer the 
inetsliation of the same and granting defendant thereafter a 
Teasonable time te make such ingsteliation before a rescission ef 
the contract by her would be fustified; that a tander of performe 
anee by plaintiff's tostatrix wae necessary before che sould vepe 
sind; that an attenpted resciasion, if wnauthericed, is of ne 
effect; that a reselesion of « contract ancihilutes the same aad 
Be rights oan be claimed thereynder by *ither parity, ond the stetes 
sua ig te be restored. Ali these prooeattione being eonesdsd «re 
“not, we think, comtroliing under the facts which appcar in this 
ease, 

The controlling facta wre, firet, thet the defendant 
has resold the lets whieh, under the teras of his sentrast, he 
agreed te convey to irs, Burdick, an4 hoa thereby disabled vimself 
absolutely from performing hie contract; seoond, that the 4t cempted 
forfeiture of the contract on his part on Ootcber 7, 1°21, vas mot 
Justified, beeause the undisputed evidence shores that on extenaion 
of time wotil the follewing holidays, (which murt be somatrued te 
mean at least toe December 25, 1971,) had been crented. 

Unter these cireuastancer we fo net deem it neseanary 
to decide whether under the avidence Ure, Burdick was Justified in 
her atteapt to forfeit the contreat on August Sth. It ay De cone 
ceded that this attempt wae not justified, but when the defendant 
proceeded te gonvey the property forming the subject uatter of the 
eontract, he became liable te return the coneideration which he 
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had reecived, his attempted rescieston belas ineffeetuel, 
ta Hurd v. Denny, 16 T11, 492%, mlaintiff sued defend. 


ent for monay which plaintiff had peiA om land sold to him by the 


defentant, it beine admitted that defentant had sold ond conveyed 
the land to another, 

The court pointed out that the suit wae not in the 
nature of a suit of epeeifie perfornance; that plaintiff was there«~ 
fore entitied te revover back what he hed paid without perforszance 
of conditions precedent. It was further held on authorities cited 
that the pleintiff vas antitled te recover not omly the emeunt paid 
but interent thereon, end the seme rule hae been apolied in Bitzer 
vy. Orban, 98 111, 140, In thhe cnre, over objeetion by defendant, 
the court allowed interest at the rate of five per cent from Janu. 
ary lst, 1924. Teerriecelly, the interest showl4 have been come 
puted from the respective tates uvor which peyments were made, 
but conputed ty thet mathed it renl4 have amounted te a Larger sum. 
Defenient has therefore ne real cnuse ‘or eomplaint in that respect. 

Refentant alse argues thore was a variance betveen the 
preet ant the deelaration ac to the preeiee date on which the lete 
were regonveyed by him. Thie poimt wae not, hewever, raised in the 
trigi court and will therefore be considered on waived, 

The judquent ie affirmed, 

AVPIRKED, 


Heburely and Jonneton, 37,., coneour. 
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= Te 259 L.A. 662 


WR. PRESIDING JVUTICS MATCHETT 
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The plaintiff brought « suit in secwmpeit filing the 

 @ommon counts to which was attached an affidavit of merits, 
* Defendant filed certain plese with om affidevit which wae stricken 
ond theresfter on asended effidavit filed. Upon motion of the 
Plaintiff thie omended affidavit ef the defendant was strickon 

from the files fer inoufficiency and the pleas of the defendent 

atricken for went of om affidewit ef merits. The court found 

from the effidevit of plaintiff's cleim thet there wo< due from 
“the defendant te the plaintiff $802.00, far whieh smount judgment 
was entered, 

The defendent contends that the effidevit of cleim 
atteched to the declaration wos ineoufficient under the provisions 
ef section 55 of the Practice Act, chapter 110, Il. Revised 
Statutes, and therefore it wae errer te strike the affidevit ef 

 *Berite becouse me affidavit of merits wos in fact necesooury. 

The affidavit of claim hee not been abstracted end this 
n Gourt dees not look te the record in order to reverse, 

—' Mowaver, the aff Adevit of claim is presented in defend 

7 ant's brief, and sscuming thie affidavit te be correct, it is , 
“think, wufficient. It is as follows: ‘“Thet the demand ef the 
Pisintiff in the sbove entitled couse is: Money had and reeeived by 
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the defendant fer the use of the plaintiff, ond that there is due 
from the defendont after sllewing the defendent oll the just 
Credits, deductions and set-offs, the om of five hundred two 
dollers ond fifty cente ( $502.40.)* 

The defendent contends that the offidewit is defective 
im that it fadle te stete thet the wmount ds due from the defendent_ 
fo the plaintiff. we think the pleader who drew the offidewit 
might well heave imeluded thie statement. Nevertheless, we ere also 
ef the opinion thet this fact met by necevsory inference be deduced 
from the statement contained in the cffidavit thet the money had and 
received by the defendant was for the use of the plaintiff. 

The defendant further argues thet the court erred im ree 
fusing leave to defendant to file « second amended ef fidawvit of 
merits, wut the abstract also faile ta present this question for 
our consideration. The controlling question im the ¢xse therefore 
ie whether the first smemied offidevit presented » good ond valid 
defense. 

it appears therefrem thet en December 27, 1922, the 
Plaintiff wos = deponiter at cofendant benk and indebted te it 
on a loan, te secure which he hed deposited « certain bond lie. 
Bo5243 of Horris & “ompany with the interest coupons there te 
attached; that for the gurpose of paying thie lean, pleintitf® 
efferec this bend fer sale to the defendant bank ond asked that 
eut of the moncye reslized from the eale his oblige tion sheuld be 
@ischurged and the belanmce, if omy, eredited te plaintiff's acveunt; 
thet the plaintiff represented that he hod purchased the tend fer 
Value ond was the legal and equitable helder amt owner of At and duly 
_matherized to sell it; thet relying om these ctatementa, the defend- 
ant purchased the cond fer $515.01 and wpplied the procecda therecf 
. im diccharge ond sctisfeetion ef the leon and eredited the balance 
te plaintiff's account; that theresfter om March 1, 1924, the dcfende 
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ant presented one of the coupens attached to the bond which then 
become due ot the Continental ond Comercial Notional Sank, whidh 
was the designated place of parment for the coupon; that thie bank 
refused to pay the some for the reason thet the bend wae not the 
preperty of the plaintiff and that he peid ne volue for the seme 

and thet he wae mot the legsl owner and holder thereof and wan net 
@uthorized te sell or dispose of 1%; thet the aoid Continental and 
‘Sommercicl Notional Bonk thon notified the defendant that it had in 
| ite pessession an effidevit by ome Ada Sompili alieging thet the 
| seid bend wae stelen frem her deceased husband «he wes cmsociated 
with the pleintiff in an effieo and that pleintiff wee not the 
} legal holder and owner of the bond for value ond thet said 
Hetice wae given te the defendant while it wee still in possoasion 
ef funds velonging to the plaintifr. 

i The amended affidevit further stated that upon the refused 
to pay thie coupon defendant imeediotely metified plaintiff snd de} 
“mando that plaintiff defend hie title te said bond, which plaintiff 
‘refused te do; that iemediately thereafter defentont offered to roturn 
to the plaintiff the seid bend and interest coupons thereto attached 
and demanded the return of the conevidcration peid therefor, which 
pleintary refused, ‘thereupon, defendant notified the plaintiff thet 
At would cherge hie account with the wuount paid fer the bend, $515.81, 
‘plus interest thercem and would held the bend and interest coupons 
“mubject te his order; that om April 9, 1924, defendent proeesded to 
@ this, and thet there then rewnined « deficiency due and owing to 
the defendant im the om of $32.75. 
The plens to which this offidsvit of merite wns attached 













“Were those of non-ascumpadt end payment. “ven if it be conceded 

t evidence of the matters sot up in the affidevit would have been 
eeible under these pleas, we de mot think the some would cone 
athtute & meriterious defense. 

B fhe bere fact thet a third party notified the bank at 
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which the coupons ere payeble that plaintiff wee not et the 
time he sold the bond the true owner of it, would not, in the 
sbeence of an allegation that thie war true ne «a matter ef fact 
or am adfadication te that effeet cive defendent « right te 
reasind arbitrarily. 

The amended affidavit of merits did not etate « defense 
amd wae properly «stricken. 

The fadgment is cffirmed, 

APFIAMED» 


Neturely and Johneton, J3., concur. 
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DELIVERED THE OPIMLON OF THE count, vie 


This wee on action on the case for sieeualaieh ‘suaasbaa 
There wos a trial by jury, and at the conclusion of 211 the evi- 

dence, the court directed a werdiet for defendant on which 
gadgment was entered. 

The defendant filed « especial plea whith set up that 
the plaintiff, her employer, and defendant, were operating under 
the *orkmen's Compensation Act of Iilineis and that the right 
ef ection, if any, was therefore in the employer. 

The controlling qestion in the suse is whether there 
Wes any evidence from which the jury ceuld reseonably find for 

the plaintiff om this isme raised by the special plea. 

There is prectically no dispite a2 te the facts. There 
wee evidence tending to shew that plaintiff wae injured on 
Geptember 22, 1923, while riding in a passenger elevater of the 
defendant, operated by defendant's servant. 

The evidence further tends to show that plnintiff at this 
time woe employed by the Netty Wales Shop to work os a model in the 
wale of dreeses and her employer, as well as the defendant hetel, 
‘@lected te pay compensation under the law in qestion. 

The Betty Yales Shep hee three cetablishments. Two of 

_ tees are in the City of Chiesge, one ot 67 Hast Madison atreet 
“and the other at Sheridon road and “ilsen averme. The third shep 
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is lecated at the Orrington Hetel in the “ity ef Sveneton, which 
is directly nerth of Chicege. 

Plaintiff begen work fer the Betty Weles thep on 
Seturday, September 15, 1925. the worked at the Madison street 
shop during the day, and during tee nights of exch week, she 
worked at the Wilson averue end theridan road shep. “hile working 
im the day time the hours of her employment were from nine in the 
morning until five p. m “hen working in the evening she cone 
timed her work from her errivel ot the shop until ten pe me 

Mr. Furcht was the maneger ef all the Retty Wales sheps. 
Plaintiff's fereledy was « Mre. Lyons, now Mrs, Grete. 

Om the evening of the accident the new shop in ivene ten 
wae te be opened and the plaintiff, Bre. iooett, at the direction of 
Purcht went there on that evening to porferm her usual services with 
other young ledies whe were alse employed. The other ladies went 
tegether and in « corveyanee provided by the Betty Wales sheps. 

Fisintiff, however, wont from Chicago by bus ae far os 
the bus went anéd tock = osb the rest of the way. ‘he went from the 
Madison street shop to the "iisen avenue shop, borrowed some money 
from o Miss Ray, did eeme shopping and then proceeded on her journey 
te Svaencsteon, 

Plaintiff knew before she left Chicace her employer had 
no shop ot defendant Herth shere Hotel, end she wae told by the 
Manager ef the Betty Wales Sheps that she, plaintiff, would teke 
dinner at the North Shere Hotel on this evening, together with the 
@ther ladies eho were working as models, of whem there were cbhout 
fifteen cltegether. 

Fiaintiff reached the Orringten Hotei in time te ge with 
the other girls to the North Shore Hotel. “he found the other 
ladies ond her forelady at the Orringten, ond there plaintiff dresced 
an a room with three of the other ladies similarly employed. They 
Went together from the Orrington te the Nerth Shere in two or three 
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taxis, and pladmtiff esaye that they were terribly crowded. The 


| a¥rangements for the dimmer at the North Shore were made by 
urs. Grats and she wes in charge of the party. 


The dining room was on the ground fleor. The indies 
and Mre. Grats ate dinner together there ond the Betty Yeles 
Shape poid for the dinner. They then went to the sixth fleor of 
the hotel for their wraps ond when they reached thet floor found 


two maido waiting and Mise Sparkmen, enother ledy ir charge of 


one of the shops was there in charge of these matters. Tuking 


their wraps, they returned by the elevater shich on the way down 


suddenly dropped tee or three feet, and this drepoimg of the 
@levater wae the direct couse of the injuries, for which the 
plaintiff cues. At that time plaintiff uttered « ory of dise 
trees and wae ordered by Mra. Gratz to keep quict. The party 
thereafter returned to the Orrington Motel in sonveyanees provided 
by the Betty Wales Shepa ond plaintiff performe? her servicers there 
68 # model until the close of the work that evening. 

Theee being the moterisl facts, the controlling qection 


Gm the ence is whether there was ony evidence from which the jury 


sould reasonably find that the accident did mot arise out of and in 
the course of plaintiff's employment. Ordinarily this «wuld be o 
question of fact, tut the evidence hem being prectically undisputed, 
we think it becomes necessary to decide the question ee a matter of 
law, It would serve no useful purpose te review in detail the 
mumerous decisions of the courte of this state ond other states as 
te when am socident may be seid te arise cut of ama in the course 

of on employment. The conclusien of o11 these cosen seems to be 
thet it is difficult, if net imposvible, to lay down ony general 
Tule covering the matter, sad that each “one mct be contrelied by 


the porticular facta which appear. 


The Compensation Act does not make the empleyer an insurer 
of the safety of the employes during the term of his employment. 
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| The accidents te which its provisions are appliceble must arise 

out of and in the course of the empleyment, ond it has been hold 
that the use of the coordinate conjunction "and" instesd ef the 

| éiejunctive *er"® hee considerable significance. As was seid in 

| Mueller Construction Co. v. Industrial Baard, 283 I11. 148: “the 

| words ‘arising out of’ refer to the origin or couse of the secident 
and ere descriptive of ite character, while the words *im the course 
| ef’ refer to the time, ploce and circumstances under which the 

| a@oident takes place.” Fitsrernld v. Clarke & Gems, 1 Bs @. €.0. 


«297; Dietzen Co. ve Industrial Board, 279 T11. 21. It may be cone 
ceded to be the general rule that accidents ehich occur during the 





time taken by an cmpleyee for rest when he is not ecngoged in his 
| Work, mor on the premises of the empleyer, nor subject te the ene 
ployer's direction er control, do net urise out of the employment 


or in the course ef it. im, 209 Ihl. 








tet while this is the general rule, perticuler circume 
atenees, it seems, may in such class of cacee impoue a liability 





employer wes held liable for an injary sustained by a traveling 
; Seleaman, who, orriving in the city, preceeded te his own home for 
| @immer on the way te the factery and was struck by « street car, er 
wm, 395 Til. 
435, where the empleyer was held liable for an accidental burning 
which occurred while the empleyee was in » toilet room ordinerily 
_ used by the employee, or as in He Sundine, 215 Mees. 1, where the 
empleyer wae held iieble for an accident to an employee sustained 





but which offerded the only means of going to and from her lunch. 
Inetructive canee will be found in ao note to this last nemed case 


| while she was on the stairs, not in the contrel of the employer, 
| in Ls Be. A. 1926,A 328. 
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The Tllimeis cases ore reviewed in schweges vy, Indugtrind 
Sommiszion, 292 Ill. 90 ,/fel lowing the Maliicel cxse, 215 Mans, 497. 
the Court says: “It (the injury) arises out of the employment 
when there is «apparent to the rational mind, upon conaideratien 
of ali the cirounstaneea, « counsel connection between the condition 
under which the work is required to be performed and the resulting 
injury. Under this test, if the injury can be seen to have followed 
at a natural incident of the work and to have been contemplated by a 
reasonable person familiar with the whole situation, as « remit ef 
the exposure oecasioned by the nature of the employment, then it 
arises out of the employment.” 

The “orkmen’s Compensation aot is legislation aleng the 
line of social justice, and the theory wpon which it is based is that 
irrespective ef technical rules of the common iaw, which hove heree 
tefere ebtained, » given iniustry should bear ot least in proper 
propertion the less and damage which employees may sustein by reason 
of personal injuries meteined whiie engaged in beneficial service. 
That servies, of course, cammet be given without the consent of the 
employer, either express or implied. In the erdinary oxce and in 
en employment, the nature of which is ouch that on employee during 
the rest hour is wholly discommect«d from the order or direction of 
the employer and is in mo wise mabject te his direction, tut on the 
contrary io free to go where he pleases and to do os he plennes, 
bearing the expense himself, it cannet, ef course, be eeid on injury 
received arises out of the empieyment or in the course of it. That 
Was precisely the situation in the cuse of boorde.gupra, on which 
the plaintiff here relies, tut the facts in the inetent case are 
easily distinguishable. 

The pieintar’ went te iveneton on the evening in question 
for the purpose of performing services for her employer, the Betty 
Wales cheps. ‘she performed the serviess under the direction ef 
superiors whe steod in the place of her employers, The trip to 
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the Borth Shore Hotel wes clearly incidental to the services pero 
formed st the Orrington. The dimmer et the defendant hotel was 
not in the nature of a purely social offsir, which plaintiff 
attended by invitation se the guest of her employer. The purpose 
| of the dinner wos commerciel, not secial, when the sccident 
| occurred, Mrs. Grats in charge of these employees, exercised her 
euthority by giving the plaintiff directions te cease the outery 
she made, The whole transaction of the evening was for the benefit 
ef the business of the Betty Wales Shops, wae arranged to that end, 
paid for by the employers ond directed and controlied by them. The 
eecident therefore «rose out of and in the course ef the employment. 

On the uncontradicted evidence, plaintiffs right ia thet 
ef compenantion from her employer ont the employer ie, under the 
etatute, subrogated to the cause of action, if any, which exists 
egaimst the defendant. The instruction to find for the defendant 
was therefore proper snd the judgment ia affirmed. 

APFIRMND. 


Meturely and Johnston, JJ., soncur. 
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RAMISR CLUB, . : \ 
| Appellant, )/ APPEAL #8 
SUPKRIGCK COURT, 
VBe 
COOK COUNTY, 
CLTY OF CHECAGO et a. , | ee 
Appellees. Pa 39 A ating 662 


UR. PRESIDING JUGTICK MATCHETT 
DRLIVERED THE GPINIGN OF THE COURT, 


The compleinant ie a corporation orgeniaed under the. 
| lews of Illinois for secial purpeses, including those of cone 
@ucting debates, literary exereises and politienl discussione. 
At the time of the institution of thie mit, it mainteined fure 
Wished club rooms at 010 South Etate otreet in the City of 
| Chicago. 





Xt filed ite bill alleging thet defendants, the Kayor 
of the “ity of Chicege ond the Superintendent of Police, seught 
*te amney and havtass* it fer the purpose of putting the club 
@ut of business and to thet end mate police raide on it; end that 
from October 16, 1923 to June 17, 1924, police officers without 
warrent, entered the club premises on agventecn different occasions 
and without couse orrested fifteen members witheut omy evidence 













egeinst them or reason for such srrests, wd cherge’ them with 
Gemblinge 
It was slieged that all of these members were upon trial 
found mot guilty and discharged by the judges ef the Municipal 
Court of Chicago. 
The bil] further averred thet these sethods having proved 
ling defendante stationed a police officer in uniferm in the 


» for the purpose of intimidating members thereof; thet these 
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officers had no finenciel standing ond that the club would ouffer 
irreparable injury unless the relief prayed fer, nomely, an 
injunction restraining the cefendante from committing these une 
lawful acts should be granted. 

A temporary injunction wee Leoued. 

The defendants enewered setting up thet the alleged club 
was, in fact, operated eae a gembling house and thet poker and other 
gemeo were indulged in there ond that bilidjard and pool tables were 
used merely “fer operating ¢ard gomen, poker gemes, erap shooting 
and other forme of gambling.* 

The anewer further denied thet the club was conducted for 
the accommodation of members ond denied thet it wee conducted in en 
orderly and legitimate manner or thit the defendants had sought te 
annoy or haress the club, but admitted that the defendants had made 
police raids upon the come ond that these reide were made *ith 
euthority of law. The onewer denied thet the plaintiffs whe were 
efrested had on oll oceacions been found not guilty sed discharged 
or that a police officer in uniform had been stationed in the 
premises and further denied thet the club had or would suffer 
irrepareble demages. 

The emsae wee referred to a manter who tock the evidence 
oné reported finding that the premises secupies by the club at 
3010 South State strect were then under lesse to one Walter speedy, 
personally, ond that said Speedy had been the lessee of these 
premises for five or six yeers last past; thet the furnishings of 
the club consisted ef a peol table, bilidord table and gos steve; 
that oll moneys of the club were turned over ond delivered te said 
Speedy by one Crosewhy who soted as svoretery of the club; thet 
Speedy peid ol) bills ond together with Crossvhy deminated and cone 
trolled the premises cempied by the club, tut neither Specdy ner 
CGresewhy had any occupation ether then their connection with the 


pt 


tee abet wii ehbes waist’ hoult tee i oy neg 
arme “ar Patioliid eau volt hemes rove ste 


ON init auunte Si 


| wl ‘sald boar fat wut ste et eae weitere 














o Se 


club; that they received no salery from the club ond apparently 

had no othor means of suppert; that there war nothing in the eve 
dence that showed that the olubd attempted te carry out the original 
object fer which it was orgenized, «so eet forth im ite charter; 

that the by-laws of the club provided that the membership fee should 
be fifty cente and dues fifty cents a month; thet the membership 

! appeered te be in no way restriated; that the premises were situated 
| on the second floor of the building ent thet about one-half vay up 

| the etairway lesding up to the club reome wee ao door which was 

| siways locked and was opened by « device opersted by « cuerd sta- 
 tiened in the clubroom, Before my person was permitted te enter 
this reom he wae carefully searched and requested te check his knife 
er gum ond 211 kmives ond guna thus coliscted sere kept in charge 
of one of the agents or officers ef the club and were returned to the 
members upon surrendering of checks wher lenving the premisga. A 
Sellection of these kmivere and guns were offered in evidence and 
have been trenemitted to this court for ite inspection. 

Objections were filed ty the complainent te the report of 
the meester, and these objections by order of the court steed as 
exceptions. The exceptions were overruled and o decrees entered 
Giemissing the bill for went of equity at complainent's sosts and 
from that decree the compleinant «cppeals. 

Am examination of the briefs submitted in behalf of the 
couplainant lesves us quite uneble toe undcretend upon whet theory 
Complainant asks for » reversal. The report ef the master, which 
was approved, specifically found that the material ellegetions in 
the bili of complaint had net been proved, and neither in defendant's 
Statemert nor argument are we pointed to evidence in the record which 
would be sufficient to overcome this finding of the master vhich 
hes been approved by the chencellor. Complainant cites Fotsen v. 


t City ef Chicago, ct al., 222 Ill. App. %, te the point that the 
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city er ite officers have wo right te place policemen in private 
| preperty or to haragse and annoy, obutruct, or hinder o private 
institution. That case, however, is wholly inepplicable. The 
question at issue there was whethor the City ef Chiesge, by virtue 
of powers conferred upon it by the Cities and Villeges Act, had the 
Fight to require licenses from reetourants. Bere while the report 
of the master di4 not specifically find that the camplainant club 
was being run o# « gembling house, that is the necesecary inference 
from the facta found. It follows thut complainant does not come 
inte s court of equity with clean hends, and irrespective of other 
qmestions which srise on the recerd, the bili wae for that resson 
properly diemiesed. BZenticy vy. Tibbels, @23 Ved. 247; Wedes ve 
Berliny, 23 App. Div. 608, 490. Ye Se G1; Samy it, 130 
TAL. 73; Sulliven 4 of Trynde, 122 Ill. App. 492. 
Yor the reasons indiented the decree is affirmed. 
APFIRERD« 








Resurely and Johnston, JJ., concur. 
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WARHY BATCNGOR, ; 
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COOK Corry. 
JORN SULLIVAN 
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MA, SUSTICH MeGURALY DELIVEAZD TH? OPIAION OF THR OoURT, 


This apoeal muct be Glemiemed for the remeun that ne 
preper appeal bend wan filed in sacerdunce with the erder of the 
triel cenurt allowing mn xppenl, 

The abotraet iv meager, but we guther that on Jaly 7, 
1924, plaintiff obtnined a Judgment fer $2560, and one of the pare 
ties was allowed “an spewal to the Aavolinte Court" ueem the filing 
of an appeal bend, Subeequentiy a bend seem to have been filed amd 
apvroved. Its recitals, set forth ia om edditionsl shetract of rege 
ord, sre that the defendant, Jona Gullivan, obtained a Judgment 
against Harry Griskeon, the plaintiff, whereby an anewer to wo special 
interreorstory sropeunde4 te the Jury was veeated ond eet oni¢e, from 
whieh the paid plaintiff, Ericxsen, hes prayed for and obteined an 
appeal te the Avreliste court. 

This bond dees not purport to secure the Judguant en- 
tered in the case, from which an appeal was prayed and elicwed. 
am order setting sesi4e an answer to Go epsgial interrogatory ia net 
@ finel Judgemt frow whieh m appeal may be had. 

Yer the reseon first above atated the appeal is dite 


miseed, 
APPEAL BISKIBAED, 


Matenhett, P. J., ond Johuaton, J., concur. 
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JANE BROZOSKY AY j | \ a) 
Plaintiff in Brro Vie be # fF 
YY F mon 26 seemed Soret 
vs, i bi} ’ 
; OF CHICAg®, 
H, GROSS 


" Defendant in #rror, 200 LA. 663 


UR, JUSTICE MeSWELY DELIVERED THE GFINION OF THE COURT, 


Plaintii?Y brought sult to recover on o cheek for 3200 
executed by defeniant te the order of Morrian White, whe endorsed 
end delivered it te the plaintiff, Faymont om the cheek waa subse« 
quently stopped. Upon trial by the court 1% wae adjudged that 
Plaintiff take nothing, ond he asks that thie be reversed, 

Plaintiff reesives the ehegk as a depesit on secount 
of s conditicnal purchase by White of a grocery ctere. Pursuant to 
an advertieenent by plaintiff, the owner, in whieh it wae etated 
that the store produced on income of $600 = week and the profit 
would be anproxivately thirtyethree and oneethird per eant, hite 
with hie brother-in-law, the defendant, interviewed piaintifr, whe 
confirned theee representations, White agreed to bay for $4,900, 
upon condition that he, White, would be allewed te be present in 
the store for two or three days in order te verify plaintiff's 
representations, $206 to be deposited ss earnest money and the 
Balance to be paid if the income wae as represented, thane candle 
tions were accepted by plaintiff, and Vhite, net having funds with 
him at the time, asked defendant to give him his cheek for $206 te 
pay the deposit. Defendant 414 so sid White endersead the cheek and 
aeliveret 14 to plaintifY, ot the samo time telling plaintiff te 
retain the check until it eae asvertained whether the store produced 
the represented income, and that if it did mot, the cheek should be 
returned, White emme inte the store and rewained during business 
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| Prayed am appeal froa the judgment of the evourt belew and hie appedd 


hours and discovered that the inaone wos bet fifteen ar sixteen 
aollere o day, He informed pleintiff that the store wee not pre«- 
éneing anything Like the income plotmhiff bed represented it would 
pretuce, Pietntiff engzertet thet thea mioetne Inosme ooul? be made 
up by the sale ef “noonehine,” but Thite 4eeline? to enter inte 
this oocupation, enyine that he hed expected te buy a groeery and 
delicatersen etore and met @ seleon, White therefore oniied the 
deal off and asked tor the return of the ahegh, whieh plaintirf 
promired to return the folleving day. Aantistpating that piatetiffr 
might not keep his premieze, defendant tnformad the bank ef the 
situation and crierc?d paynent of the chesk stopped, 

Plaintiil doer not question the ecrreatinse of the 
finding of the trial court ae to the facte, but aesertea that ne is 
the holder ef the cheak in “un courpe, taking the asme in good 
Faith and for value without notice of any infiruity in the inviru- 
ment, The facte ae ehove etated negative thie, Flhaintiff acguired 
the cheek by alereprencnting the aieunt of the ineome from his 
stere. Fe wan mot a third party in the tranceetion, to chem the 
sheck wan assigned, but on origins) party dealing with White, the 
Preseective purchsnrer. 

4m iunoeent helder ef » negotiable Inatrumont fe ree 
quired te have taken it im geod faith, Letnite v. Apertoan frost 
& Savings Bomk, 163 111, App, 76; Kwhlmen v. Adkins, 186 Til. App. 
611. 

4 cheek me longer operates os on assignwent pre tante 
ef the drawer's funde in the bunk to ment the check. Sarantopewleg 
v. M40 City Trust & Bevinge Bonk, 222 K1i, App. 24. 

Both the facts ant the law justify the judgment of the 
Court, and it is affirned, 

efendant'a esunsel state that plaictiff originaliy 
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bond was approved and filed, but that he did not make any further 
effort to perfect that appeal, ‘They sek that statutory dausges 
be anseesed against plaintiff for failure to proeecute that ape 
peal, Defendant might bave been awarded gach danagee if he had 
filed a shert record ond avked for o dismiomal with damages, 
pursuant te section 100 of the Practice net, This wae net done, 
and we knew of ne sutherity for awarding such damages upon « erit 
of errer such as this ia, 
The Judgment in affirmed, 

APYIRAED, 

Matchett, *. J., and Jokasten, J., concur, 
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MAR BRLLE CONKOYD as Rxeeutrix iF | 
ef the Last Will yo neers t : } 





of Frank Conroyd 
Malntisr in Fy 


va, 


YTLLOF CAS COMPABY 
Defeniant in Brrer. 


Sy thie writ ef error plaintir? seeks the reverve) of 
ae adverse judgnemt upon a verdict directed by the court at the ed 
of plaintiss's case, in the trial of an setion for dasages on age 
@aunt of the death of Frank Gonroyi. 

Conroyd was Killed in 4 ooliisien between « Yeliew esk 
owned by the Yellow Cub Yompany aid a eas of the Diawond Gab Company 
in whieh the deceased was a pasvenger, at the intersection ef Kerth 
Geiivfermia svenus, a serth and south highway, «f4 Diversey avenus, 
an enet sn4 west higheny in Chicago. Suit was originally semmencea 
aguinet the Diacend Cab Company and the Yollew Gab Company. 

Plaintiff's dealaration in four counts alleged (1) that 
deesased was & pancenger in one ef the taxi cabs of the Diuxcend Cab 
Company, then going southward on forth California avenue and «et the 
same time the Yellow Gah Company's taxi cub wae going westward along 
Diversey avenus; that the drivers of both eabs approached the inter- 
section at af wireasonable and uneate rate of speeds ¢9) that Ualie 
fornia avenue at this point ie a repidence portion of Chicago, and 
Diversey avenue 4 business portion; that the Disnend cab was driven 
at a rate of speed in excess of fifteen miles am how and the Yellew 
eab at a rate im excess of ten miles an hour, contrary te the statute: 
(3) a gemeral sllegation that each company negligently operated its 
taxi cab, resulting im a collision; (4) that the Yellow Cab Company 
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violated the atatute which gave the right-of-way te the Diamond 
Gad Company, which was approaching the street interseetion fram 
the right. 

At the ond of plaintiff's ease the court direeted a 
verdict for the Yellow Cab Company and plaintiff thereuseon di smiased 
the suit ae to the Giawend Uebh Company. 

The evidence tended to show that Conroyd had spent a 
good part of the evening with some friends giaying cards; that et 
about one o'clock a, m, the party broke wp and the heat telephoned 
te the Diaxend Cab Company for a taxi esb and Gemroyd entered it te 
be taken home; that the place of the party was senatsaveiay AGFA 
or Conroyd's home, and it is said te be a reasonable inference that 
the cab would follow the direet reute te Conmreyd's home, going 
south on California and eroesing Diversey. 

Om the south side of Diversey in the Wleck east of 
California is a fire engine bhoues, A monber of the flre department 
teatified that on this right he wad losking out of one of the nerth 
windows of this building ents “iversey avenue and swr a Telise cab 
going westward on Diversey at shout thirty«flwe miles an hour; that 
he saw it umtil it was shout sixty-five feet east of Califersia; 
that it was the only Yellow cab that he then asm; that within twe 
seconds «fter 1% passed se heard a eragh and ot once went out onto 
Diversey andi lovked tewards Ualifernia and saw ten cobs standing 
at the southwest comer at the intersection; that a police officer 
whe had atepped inte the fire house « minute or two before this, 
ran out and westward on Diversey towarde the point of the aecléent. 
This police officer testified that he was in the fire house shen the 
aceldent eceurred; that he heard the erash and ren out onto Diversey 
and weetward te the place of the accident, and found there a Diamond 
taxi cab and a Yeliew cab at the southwest comer ef the intersection 


. Of Californie and Diversey. He Aeseribed the respective positions of 
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the vehicles, and sald he found Comreyd sitting in the rear seat 
ef the Dismond eub injured aid bleeding; that he heiped Comroyd 
out of the cab and in about five minutes, with the help of another 
man, placed him woon a southbound street gar ond the witness went 
with him te the police station, leaving the other man, KePermett, 
at the seane ef the acoident, It ia stipulated that Comreyd died 
the mext day as the result ¢f the injury he received in this agcie 
eident. 

Reversett testified that ke approached the interseetian 
On @ southbeund street car, which stopped at the worth side of Die 
versey avenue, aid thet he wont to the scene of the aceldent, Ae 
aleo deseribed the reapective positione ef the taxi cabana, the Pia- 
mond cab headed soutinvest wp against the peat et the seuthvest 
oorner, the Yellow oat headed northwest right into the Diasend, 
with its front end into the side of the Diamond cab whore the 
driver sites; that he helped the police officer put Conroyaé on the 
atreet car and then went back te the tumi eabe and there found 
Vink, the driver of the Diasend esb, lying fustened unter the 
Yellow cab; that a few ainutes Later « Black and Phite cab omee 
Sieng snd he and the driver of thie cab got Fink from wider the 
Yellow cab and they proeedded in the Black and White sab to take 
him to the police sistion, but Fink was dead by the time the stae 
tion was reached. ‘he police officer teetified that he sar ne one 
in the neighberhoed of the accident exeept Comroyd and the driver 
of the Yellow esb until Kedermett came up. 

it is said that the trial court directed a verdict fer 
the defendant on the ground that it was mot shown that the Yellow 
eab which the fireszan saw passing wae the one im the sollisien. 

Yhe general rule is well sutabiished that upon a 
motion te direet so verdict all that the evidence tende to preve and 
Just inferences to be drawn from it in plaintiff's favor must be 
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conceded to him and the evidence moxt faveratje to him must be 
taken as true. ft ie for the jury sd not for the court to draw 
inferenees of fact from fucts proven, Cirowmstences of certain 
facts, Srom whieh the jury may reaeonably infer other facte which 
would reasonably follow, should be submitted te the jury. Diving v- 
Delane, 27% Tll., 179; Peoria Dy. 2s So. ve Industrial Co., 279 

Tll. 385; Rydrox Co. +. Industria) Je., 1 tll. sae. 

The evidence teat a Yellow cab went westerly at a 
speed of ebout thirtyefive miles an hour and within a few seconds 
thereafter a Yellow cab eollided with another vehicle at a peint 
where the cbrerved moving Yellow cab would reasonably be expected 
te arrive, the respective positions ef the eabs after the accident, 
and the sppearance of the Diswend esk after the collision, inddeating 
that the Yeliew esb had rum inte &t viglently from the cast, with 
ether circumstances, prenentod fuete from which the jury might 
reasonably drow the inferenes that the Yellow sab seen by the wite 
meas pacsing the fire house on Diversey wae the cab which was in-« 
volved in the collision. At least it was fer the jury te dreary or 
refuse to drew augh an inference and not fer the trial court. 

It was alee for the jury wider proper instructions te 
detersine which of the two vehicles wan entitled to the right<ofeway. 
This +oul4d denend upen the direetioh and speed of the respective eabe 
These were queatione of fret properly (oforr the jury to determine, 

Errore are claimed in the ruliage uren the evi denees 
touching the identity of the Diamwend cab in the accident and ites 
condition efter the accident ae shown by photegraphs, Guach evie 
dence was preper and should have been submitted, 
roranaed ond Ths Sete ts vesanicas™” ©* ™P P6F+ te dotenent 

REVERSED AND REAANDED, 


Matehett, ». J., and Johnston, 7., concur. 
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HENRY H, MAIER, 
Appellee, 
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Leo 3, DeYER, | 
Appellant. 


By this avpeal defendant seake the reverenl of a Judge 
ment for $5,000 entered wpen a verdict pursuant to « peremptory 
instruction to find fer tho plaintiff, 

By his declaration plaintiff alleged that defendant 
was indebted for $5,000 fer money reeeived by defendant for uee of 
plaintiff, which defendant premised to pay on request, but refused 
te 4e eo. Further, that defendant ie a real estate dealer and 
broker and represented te plaintiff? that he was able te purchase 
the premises at 7725627 Sheridan Yood fer plaintiff free and clear 
ef all ixcumbranees, for $60,000; that thereupon plaintiff paid 
defendant 35,060 as a deposit en the purchase price, and defendant 
agreed to deliver or cuuse to be delivered te plaintiff within 
thirty days after February 24, 1923, « good and sufficlent warrenty 
4eod conveying the property free snd clear of all inewibrances; that 
defendant whelly failed wad refused to do 90 amd #till retains the 
deposit and faile te return the same, 

Did the court err in inetructing the jury to find fer 
the plaintiff, or were there any contreverted questions ef fact 
which required the case to be submitted to the jury? The record 
shows that the trial court was of the opinion that there was ne 
binding contract between the parties, that the money deposited 
was woon an indefinite, unenforeible gomtract, and that upom demand 
before the execution of a valid contract, it wae the duty of the Adee 
Tendant to return the same. We are of the opinion that this conelue 
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sion is correct and that the perexptery inatruction wae proper. 
While there is nome controversy ar to imneterial 
matters, the undisputed evidence is that on February 24, 1923, 
plaintiff went to the office ef defendant, a real entate broker, 
and was told by him that he could secure the premises in quee- 
tien for $60,006 free and clear of uny inowebrance; that plaintiar 
should make a deposit of $5,000 and then a contract would be made 
with the omer, barnard J, Holdengraber, Plaintiff did ao, and 
received a written receipt from Dwyer, reciting only that he had 
reeeived from Kaler $5,600 om the building at 7728-27 Sheridan 
Road, balance due $55,(44), Dwyer had no title te er interest in 
the premisee, Plaintiff testifies that Dwyer said he would de- 
liver the property inside of thirty days free and clear of any 
incwbronce and that he would turm ever the $5,000 deposit to the 
owner snd make “ contract with the owner for the purehsee of the 
premises. Plaintiff teatified that nething waa dene within the 
thirty daye; that om Karoh 24th defendant teld him the property 
wae so hopelessly involved that it woul’ take « 1ittle longer. 
Piaintiff then infermed him that ae the thirty daya were past 
and the building deteriorating, be 414 met want it, and asked 
that the depesit be returned, and defendant promised to 4o ee. 
Defendant asked for a few duys nore, saying that if he sould net 
get the property he vould return the meney. Plaintis?’ epain called 
him April 14th and domanded the return of the money and defendant 
promised to mail it to him, Defendant Dwyer testified that it was 
the verbal understanding that he wes to have sixty or ninety days 
to clear up the inewibrances on the property. Whether the time was 
thirty or ninety days is imasterisl, fer it 1s uncontreverted that 
mo contract was sade between the owner of the preperty and the 
plaintiff, 
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Keay 6, 1925, there was an alleged tender of a warrenty 
deed te plaintiff, whieh evidently was an attempt te put him in 
default in the alleged agreement to purchase, It is adedtted that 
at this time there were thirteen meahanios' lien claims ef reeord 
egeinst the preperty ond alec an outetanding contract of the owner 
with one Behan for the sale of the property. This alleged tender 
wan not in aceerdance with any uwideretanding or agreement. “Laine 
tiff 414 not accept the decd but referred the partics te his lavyer 

The evitenee shores that the money was palit te éef endom 
with the wideretonding that he would prooure from the erner a defie 
nite, binding sentract for the purehsse of the property. Ko seach 
contract wae made, As the purpose for whiek plaimtisf pui¢ the 
money *holly failed, he was entitied to have it returned and éda- 
fendant waz obligsted to return 1 when requested. The saterfal 
questions of fact are not in diepute and the gourt proserly applied 
the law to the clrownctancas. 

the judgment ie affirmed. 

APP TREES, 


Matehett, F. J., and Jonneton, 7., concur. 
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SCHAMLSA T, LOCKEOW and THe 

GLOBE LAMEORY GCOLPARY, @ 

Horporation, 
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KR, JUUTICR MeSUARLY DALivERED Tid IP isi 
This is an appeal by the plaintiff from a fadgment of 
Ril sariat entered in w asticu of trespass, in whieh the pinintiff 
Glaimed that the defendants whl awfully renovad eertain leuwndry ae 
ghinery from plaintiff's butiding. 
There in aephe Justification for criticiam of the 
vrief filed on behalf of the plaintiff, It wholly ignores Rule 19 
ef thie court, a4 we ore inclined to agree with encesing counmel's 
steiemenit thet there ta ne brief in miscort of the arnsel. As we 
have eaid many times, the points relied upon for reversal must de 
stated in the brief and the reviewing court shovnld net tbe asked to 
seargh the record for error. “srner v¥. Areytcvong, 714 111. App. 188. 
Hewever, we yrefer te base cur conelusiom upem a 
single question of fact - naccly, whether certain laundry machinery } 
became a part of the realty owned by the pisintif?, av that a purrs 
chaser of the machinery could net reneve Lt. 
in Secember, 1914, pleintiff, Fuller, Leased a build 
ing to James “. #endleton, whe proposed to operate « laundry 
cherein, and te this end bought and installed certain sashinery 
and appliences. in Harch, 1916, Peadleton exsouted and delivered 
& ekattol mortgage to Fred W. Aust to secure $1200, In Octoder 
of the sane year Pendleton executed another chattel mortgage te 


#eeure $200 conveying some of the appliances covered by the first 


\y ‘ Ni 
Pah 
hk 


a ee “her @ 
50088 mnee 





morigave ant eubieat therete, Pendletenm carries on the laundry 
Dusiness on the prewises witil Nevesber, 1916, “hen porsennton 
was taken wider wn attachawt writ againet hia, in which Ssmgler 
Bros, were plaintiffs, A guetodiap and bailiff tauk yonsenston 
ef tne laundry. Subswween ty the two chattel mertecages vere ace 
quired by Spengisy dros., who eonmenced forgviowsre procosdinga 
ant eurouunt thereto, alter notices ware posted, ali of the 
Maoninery sud applimmces were aeld te Charles T. Luckow, defend.« 
ant, for $2286, After the eale the machinery «as removed Irom 
the premirca, 

Pieimtiff eleime that this laundry machinery becane 
fixtures attached te the resity and trot the purchasers at the 
*el¢ unlawfully reseved the save, As betweon the jandlerd and 
tenent, appliances put uren the prewiaece by the tenan* for the 
wurvese of trede cr menufacture, ehieh can be detached without 
material injury, may he rekoved by such tenant, Galens Trop forks 
v. Eefenaig, 160 111, App. 21); Seetion 35, Chapter 90, TLiineis 
Statutee, Tit. Lantlerd and Tenant. 

The evidenee shows that these Laundry appliance 
were held lz pleee by seorewa and that they could be easily reneved 
by reseving the seraws without 4eing any material injury ta the 
premises, What changes, if any, which were made in ome of the 
windows or decors for ths purpose of rameving the boiler, were 
repaired, Thie situation is covered by Baker +. KeGiurg, 198 
Ill. 28, where 1¢ iv esi4t that the intention of the parties when 
moohinery is imstalled 4s larsely eentrolline and that the rule in 
Thiftmeis fa Liberal an4 in fever ef the tenant. Gther cases in 
Point are Galena tron “orks v. Xofenal’, supra; Cress v. Beare 
Sormission Company, 153 T1t. 490; Smith v. Beliroge, 200 111. 

App. 362, 





fe the suggestion thal the tenant, Pendleton, hag 
@bandoned the presizvae it fe wufficlent te reply that delivery 
of poreeesion te at officer umiex order of « seart is mot abanione 
ment. 

Under the ciroyusteasces the uachinery did net becomes 
attached a8 fixturen to thea roalty, and the tenant ewner ecowhd 
Aiscove of the tome in any way he sow fii, The Jud-mout fa there. 
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WYMAN HORWITZ, Doing Business 
as H, BORWITZ co 





** appellant ‘ F 
APPYAL PROM WIICIPAL COUT 


OF CHICAGO, 


2391.4: 664 


ve. 
FIRST STATR PAWEERS SOCIETY, 


a Gorporation, 
Appellea, 


ER, JUGTICR RESURELY DSLIVURED THE OPIKION OF THE CCURT, 


Thie ie an action of replevin, with a count in 
trover, by which the plaintiff seeks te resever the value of a 
@iaseud ring which he owned and which he elaime subsequently 
came inte the possession of the defendant, Upen trial it wae 
adjuiged that the plaintiff take nothing, and from this he ape 
peala, 

The fecision turne ween the evidence an to the 
identity ef the ring. Gnly threes witnesses tantified, all ine 
treotueed by the siaintifr,. 

Forwitsz testified that h« was a wholesale jeweler: 
that on Cetober 4, 1924, he had a business tranenction with one 
S&S, Kreinix, with whom he had previously done business as repre- 
senting « Racine, Wisconsin, feweler; that EZreinik om this date 
eaid that he had a purchaser ‘or a dissond and selectad a stone 
which plaintiff set in a ring and delivered to Kreinik te shew 
his customer te determine whether the article wae what was wanted; 
that if it was accepted Ereinix was te return within a fee days and 
pay for it. Horwitz deveribes the diavend ring as a hexagon shaped 
*gent's* dianen4 ring, the stone weighing 1,07 carats, mounted #ith 
one sapphire on each side, 2% carat white wold; the complete ring 
and stone velued at $365. Mreinik failed to return, and plaintiff 
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ealled up his place of business and was informed that he ha# dig- 
appeared and it was not known *here he waa, 

Sidney Oppenhelner, a clerk employed by the plaintiff, 
Was present when the ring wae given to Ereinik, and he describes 
the ring ae a “gent’s” gypsy ring, with sapphires on thensides; 
white gold; 20 carat; value $365, He saye that he could not say 
whether the shape was octagon, hezagon, oF aguare; that they have a 
series made up which come under the same heading, but Aifferent 
shaped tops, all having sappbiree in the topa; that the term “gypsy 
ring" doos not have any particular signifleance in the trade beeause 
ayoey rings have 4ifferent shape tops, seme being slain rown4d and 
wome Tancy. 

Semuel Wolfert, manncer of the defendant, was eslled as 
a witness on beraif of the plnintiff aid testified from defendant's 
receris, whieh shewet that on October 4, 1994, one @, Kreimik of 
174 Yest Madison atreset, payrmed a ring described as "Gingle stone, 
diamond, two sapphires, gant’s, gold, “nite, gold octagon gyosy 
ring, approximate weight one surat, stauwped 2 carat on the inside, * 
Thies ring was still in the defendant's gocression, 

Thie was substentially all the evidence teuching the 
identity of the ring, It ic clear that, telere the plaintiff can 
obtain a juiysent againet the defendant he must prove that the ring 
in defendant's possession ia the sane ring which he guve te Kreimik. 
This is the wall established rule. ook vy. Korshak, 301 111. 603; 
Bowles v. Belaney, 84 Illi, 26; Cherles Mee Comoany v. Logue Coumany, 
206 Tl. App. 129; Syek v. Becsinghaw, 120 Ia. 363; 94 H.¥, 920. 

Yhke words deseribing the ring as a single 4iasené, 
*gent's," vith two sapphires, 20 carat, shits gold, gypsy ring, 
weight 1.07 carats, are terme of such genoral d4etoription as not 


sufficient in thenselvere te fdentify the particular ring. The 





shape, however, weul¢ furnish a distingulehing mark. Plaintiff 
says that the ring he gave Zreinik was hexagon shaped. Defende 
ant’s manager ways the ring parned by Kroinix was octagon khaped. 
There is a clear difference betretn the treo. 

The meat plaintiff oun claim ie that the elrowistanees 
raise a strong sugpicionm that the ring pawned by Ereinik in the 
one he recsived from piaintiff, But evidence which merely raises 
& suspicion does not meet the required degree of proof necoosary 
for the plaintiff to be awarded ao Juigment. Jeffyles v. Ayer & 
Lerd Tie Company, 184 T13. App. 535. The burden is upon the plaine 
tiff to prove that the ring pawaed with the defendant is the identi« 
cal ring plaintiff delivered to Xreinik, and upon the record the 
trial court wae justified in soiding that the plaintiff had failed 
to prove this sufficientiy. The Judgment ix therefore affirmed. 

AFPIRERD, 


Hatehott, F. 7., maid Johnston, J,, concur, 
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RICHARD DYKSTRA, « Minor, by | 
ANNA FABRR, hia Mother and # 


Appelles, 2 39 Lefts 604 


Friend, 
APPEAL FROM SUPSKION coUAT 
78. ; 
: OF GOOR COUNTY. 
GiTY OF GHICAGO, ad 
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KR, JUSTICE MeGVRALY DELIVERED THR CPTATOR-ei mE court, 


This is a pereonal injury euit is whieh Aioherd 
Dykotra, a minor, dosorited in the briefe as pleintiff, had « 
vertict and gudgment for 915,000, Defendant aske for a revereal, 

The accident happened om Augurt 16, 1922, at about 
two o'clock p, m. Flaintirf, then twelwe yearn old, was riding 
on a Vora truck which vas going morth on Parnell street in Chivage. 
At the same time Henry Chapman, a foreuan of the fater Fipe Exe 
tension Department of the “ity ef Chicage, was driving westward on 
2lSth street in a Ondillac touring car, At the intersection of the 
two streets the cars collided, the Uadillae driven by Chapman 
striking the Ferd truck near ita center, knocking the truck over 
agninet the northwest corner and tipping it over. Fisaintiir, 
with « companion, was sitting on the flieer of the cab of the truck 
with hie feet on the running beard. The Cadilise cnr struck hia 
legs, infileting severe injuri os, 

Couneel for the defentant says in hie brief that the 
City in willing to rest ite esse solely upom the point that Chape 
man at the time of the accident was net engaged within the seope 
of bie employment ans an anployee of the City. 

Chapman was employed by the City an a eupervirer or 
inspector of hydrants, water pipes and other thimge conmmected with 
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the elty water supply. He had gupervision of the territory extend- 
ing from 87th strest south te the «ity Limits and frem the lake on 
the enet te California avenue on the weet, He 414 nothing wider 
seseific ordere, but as defendant's counsel describes him, he was 
a "foremmm, almost s king in hit wphere.”* Thies means that he came 
and went as he pleased on hie toure of inepection up and dewn the 
streets within the dietriot, neticing the eandition of the hydranta, 
watehing for leske in water pipes and exercising wimilar duties. 
He went anywhere in the territery. He sometimes would step at the 
fire departuent etations and would leave word “here he could be 
reached in connection vith any complaints within hie territery. 
Thie accident happened within his territory. 

Gm the forenecnm of the day in question Chapman had 
been te hie office sand then went home te lunch, A Little after 
ene o'clock he went to the fire depertaqnt station at 36 Bast 12 5th 
street te inquire if there had been any ealie from the office far 
wim. Prom the station he ¢rove north on Michigon evrenue te 113th 
etreet, and them weet on 113th street te Parnell, where the aceident 
happened, Am he dreve aleng 115th street he eheervad the pipes and 
hydrants sleng the way, an4 testified that if he had netieed any- 
thing wrong with thew it wewl4d have been hia duty to examine the 
same and heaye the proper men come to make repairs, that there were 
twelve or thirteen hydrants aleng 1LlSth «treat at this point. 

Chapman tentified aleo that while geing weet em 113th 
street he was on his way te Lowe avenue to see a man called "Seully 
the Dago," on behalf of a neighber, ¥iliian McLaren, who had asked 
him to find seme one to jo some excavating. Chapman says that 
thie was not his only purcese in making thie trip along 113th 


street, although it sas the main purpose, NeLaren was net ealled 
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as a witness to corrovorate Chapman, who further tenti fied that 
he Jid not at any time before or after the acotdent see Seully 
abeut this exeavating fob that his neighver wanted done, 

The Cadiliag oar driven by Chapaan was owned by him 
but the City paid him $75 «a menth for ite upkeep, so that he 
ecowld use it im traveling over his territory. 

Vhether the aecident happened while Chapman wan within 
the scope of his employment wae a queation af fant for the fury, 
and we cuuret wsy that its verdict in thie respect vas cleamly 
againet the weight of the evidence. The Jury might reassably 
have refused to accept Chapman's uncorroberated statement that one 
of his purposes ae he went weat on 114th street was to de the 
errand for his meighber, Melaren, It ie not without signifieance 
that ome bleck weetfrom the place of the ageidenmt the City Pipes 
Extension Denartment was cutting im three bicecke of new pipe, which 
Chapman might reasonably be axpeeted te imopeet; but secenting his 


statenent that one of his pursoses was on behalf of hia neighbor, 
he docs not claim that this was the sole purpeso, and it ia evie 


Sent that he was at the sane time performing his weuek and customary 
duties of inspecting the water hydrante and pipes along the street. 
Re 414 not cease to be acting within the seope of bia exployment 
because incidentally be had ah additional matter in mind, Agplie 
Gable to this situation is the atatenent im 5 earman 4 Redfield, 
Law of Hegligenee, 6th of., vol. 1, sec. 1478, supperted by a 
musber of cages, as follows: 


"Tnia, teo, it must be recognized, is consistent with the 
generally reesived doctrine that the mere mingling by the 
servant of some pupose of his own with that of the mastér 
will not relieve the master ef ifability, One doas net 
cease to re acting in the course of his master's yaent 
because hie most direct and dumediate pursuit ef the master's 
bueiness ia subseet te neeeenary, ususl, oF incidental personal 
sete, nor «ven by slight and imanterial delays or 2eflections 
from the most direct route for a personal or private purpose, 
the purauit of the master's business continuing to be his 
controlling purpose, * 
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And further from the same authors, vol. 1, section 147: 


“There a servant ia aliewed ty hia master te combine hie own 
basiness with that of the master, or even to sttenét te beth 
at substantially the same time, no nice inquiry wil] be made 
as te which business the servant was actually engaged in, vhen 
@ third pereon was injured by bis negligence; but the maater 
will be held responsible unless it elearly anpesrs that the 
servant could set have been diregily or indirestiy serving 
his master in the act, the megiicent performance of which 
Gaused the injury.” 


Gur Supreme Courtiin Schweies v. 
292 L13. GO, has endds 





“& workman in said to be 'in the couree of hia employment when 
within the time covered by the ermloyment he ia doing ecmething 
he might reseonakly do while se employed at a place where he 
wight reauonably be while in the empleyment, The test is 
triple, and relates to time, conduet and slace.'* 

Chapman's duties within hie territory vere such that, 
while ineresting the hydrants, water pipe, ete, withia hie hears 
of employment, he was continusucliy angaged in the tischarge ef his 
futios an4 could not be held te be otherwise ooployed unless the 


terticus act in question had me relation to or connection with hie 
employment. Labatt on aster ant Gervent, vol. ©, p. 6980, Many 
additions) supporting enses micht be cited, but the et«temecte of 
the general principles applicable are eufficient, 

As to defendant's negligence, the jury properly could 
believe that, ac the Ford truck on which plaintiff was riding was 
about even with the seuth eurh ef 1Listh etrect, defendant's aptce 
mobile was approaching Parnell, coming westward on 1iSth street 
abeut a half bleck away at about trentyefive miles an hour. One 
witness, whe saw the accident from the window of her hone, says ohe 
saw the defendant's car when it was twe blocks away; thet Lt was 


coming “pretty fant” and aid not siew down wt any time before the 


epliision. As the Ford truck eroased 113th street it was traveling 
about ten miles an hour, eressias the intersection, Chapman, the 


ériver of defendant's car, say that as he approached Parnell he 
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eaw a friend of hie im a standing avtemebile headed seuth on Pare 
nell, north of 18th streets that he had known thie friend for 
twelve or thirteem years, and that he, Chapmen, “nrebatiy peié 
more attention to him then te the track,* 

The etorias of the witresser vore somewhat, but 
considering these in comnestion with the elreumetances we cannet 
aay thet the jury was not Justified in finding defendant's driver 
guilty of negligemee, caueing the accident, 

Ghethey or mot plaintiff, a twelve year ol4 bey, was 
guilty ef contributery negligence vac praperly aubabtted te the 
jury, and ite comelueion that he was net guilty is not seriously 
questioned, 

It i9 said thet the verdict fer $15,0°0 was execenive, 
Moth lege were serisusiy injured, the bance in each being draken; 
the risht feot was erushed; an‘ the ovidener shows that the ine 
furias were very extensive an? sericue. The bey was in the heenrital 
at one time for eleven weeks, oan? wae again teken there in an ate 
tesmt te grow fierh em the infured right heel. Altegether, nine 
Aifferent operations were gorforse4. The injury ta the Fight feet 
and heel is persanent, an¢ plaintiff muat walk on hie teas, a¢ the 
heel does not come te the Fleer. A verdict fer auch an amount mi ght 
have been thought exeessive in earliar days, but wider present 
@canomie and secial conditione the avrard of $18,000 as compomeation 
for such sarious injuries as plaintiff reesived connet be said te be 


exeeanive. 


The Jué ment wae proper and ie affireed, 
AFPIRMRD, 


Matchett, ?. J., and Johmaton, J., eoneur, 
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BRORAT W, HAN and BUDOLPH Y, | Uy ‘ 2 on 
ANDERSON, Doing ivsiness ae 
HAMS & ANDBRSOR, f 
Appollece, 
AvORAL FR BUMTCIPaAL COUR? 


OF CHICAGO, 


va, 


MONTMARTRE CAVE, Inc., « 
Corporation, semetines known 


ete yd 39 1.A. 664 


MR, TUGTICE MeSUVRELY DELIVERRD THS OPIRIGON GF THR Covet, 


Yhie ie on appeal from an order denying a sotion ef 
the defendant te vacate a judgment eutered by condeasion and for 
leave te defend. ‘The affidavit of defendant's seeretary accowpane 
ing the motion silleged a mumber of facts which should have moved 
the court to grant the motion, 

The firet peint was that the aote wae wot made by da~ 
fendant but wade by one HE, 5, Strauce, whe conducts a cate wander 
the name of Montuertre Cate Co. The note is im the first person, 
"1," and is signed “Wontmartre Cafe Oo. ,by KR. 5, Straven." The 
Judgment is againet the Bontmartre Cafe, inc., & corporation, Thus 
@ question is raised as to whether the nete was the ebligstion of 
the ecrneration or the obligation of Strauen individualiy, and 
evidence should have been heard to #etablish the identity of the 
maker, 

The same objection ic made againet the power of attorney 
te confess juigaent., This does not ourpert to be signed by the de- 
fendant corperation, it aleo rune from the first person, "1," and 
autheizes any attorney "to appear for mg* and confess judgment, 
confirming 211 that “my said atierney may do.” whe general rule is 
that a power of attorney must be construed strictiy and such attorney 
gam act only within the strict Letter of his autoority, Ghase v. 


pee 44 011, 262; Bayer v. Fiek, 192 111. S61; Keen v. Byup,266 111, 
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A uaterial snd unauthorized alteration of the nete and 
power of attemey was claimed by the insertion ef $165 as an attor- 
ney’s fee, The insertion, in the blank space, of an attorney's 
fee dows not necessarily invalidate an instrument where evidence 
shows that fHiing in the blank was contenplated by the parties, 
that the amount is reesonable and the insertion made within a 
Fessonable tiwe. Sehnitger v. Exreuey, 360 111. 605. 

Failure of eonsideration wars alleged in defendant's 
affidavit in that the note was given to the payee, Frank J, Zuylor, 
in part payment for painting and decorating a reataurent, such work 
to be completed by a certain date, wd devondent aliaged that not 
enly was the material and workmanship of an inferior quslity, but 
that the work was net completed by the required date and that these 
4eficiencics eaused damages; that Tayler conceded his failure fully 
to perform the contract and agreed that if Strauss wouykd waive his 
slaim againot him for lows, he would eancel und eurrenier the note 
te Strause; that prier te the endorsement and delivery of che note 
to plaintiffe they were fully informed of the part failure of the 
consideration; that Taylor had agreed te osanee] and surrender the 
nete, and that plaintiffs received the net« from Tayler with full 
knowledge of these facts, 

if thease allegations by defendant could be oui ficieatiy 
proven they vould sonstitute a defeuse to the muit, Section 2a, 
Paragraph 48 Negotiable instruments Act; Continental denvtrughion 
Sea. ¥. Hex Ge, 227 123, Avr. 43, 


Failure of consideration is « good defence against any person not a 





holder in due course, s# deveribed in cection 62, par. 78, Negetiq 
able Instruments Act, Tllineir Statute. ( Cahill.) 

The affidavit presented = prim facie defense and won 
the shewing made defendant wae omtitled te have the Judjaent opened 
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fer the purpese of sllewing it to plead and defend, 
The order of the Municipal court is reversed and the 
cause is remanded with directions to grant defendent's motion. 
REVERSED AND REMANDED. 
WITH DIRECTIONS, 


Matchett, P. 7., end Johnston, J., concur, 
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R. @, BAVKAUX, doing business p 
KR, G, BAOKAUA & COMPANY, 
Appeliag 
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JouH Ki, DAVIES, dsiitthine. 9 89 1.4. 664 


BR, #WSTLOR MeSURELY DELIVERED (FE OPERONS GF TRY COURT, 


Shie is an avgpeai by plaimtify fren a Judosent ef 
mil aanias in wi setion seeking to recover commissions ag # real 
eatate broker, 

#etruary 13, 1024, 7. & Dowies, « real estate broke 
and a brethar «ef the defendant, Tohn XM. Davies, listed the prape 
erty in questien with the pinintiff fer gele at a price of 
$23,806. Pisaintiif teetities that sxbsccucntly he orocured a 
purchaser for $25,506 cash, ont so informed ¥, 2, Bavhes, whe, 
on the contrary, testificn thei the price eulbaitted by the 
Pleintiff was $22,800, $20,090 to be in omsh. ¥, 5, Bavies 
@ays thet on the same day thie offer vas made, Search 18th, he 
submitted it to his breather, the 4efendant, sad they eoneluded 
te decline the affer ani withdraw the quotation made te plains 
tiff, % this date a letter was written by him © slaintirr, 
etuting that the owner refused the preposition subultted that 
day, amd that 212 previcus quetetions vere withdrava, Subsc~ 
queatly the property was sold to Henry 5. Demovan, whe was o 
temant upen the preaisos in question asd whe had been negotiate 
ing with F, 2, Davies for the purchase of the property. Thies sale 
te Demeven wae closed in September, 

The decision ef the ease turns upen the question of 


fast ae to whether the plaictiff, sz claimed by F. B. Davies, 
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made on offer of $22,500, $10,090 af which wan te be in cash, or 
wheather, as plaintits tentifies, tha offer wae 745,500 cush, thus 
meeting the price pleedd upon the property when Lt wan lieted 
with him. 

Lt io wo old rule that ordisarily courte of review 
will mot disturb the conclusions of a jury er trial seurt vpen 
the credibility of the witnesses, icr we have not the eppertupity 
whieh they have fer obgerving ths oooearance, manner end denerner 
of the vitneseon while testifying. Tne burden was om the pluife 
tiff to prove hie wersion of what took glace betweari him ahd 
¥, D, Davies, and if they contradict enok ether wa capnet say that 
the Tiading of the trial court that plaintiff has failet te ol carly 
againet the weight ef the evicenee, 

One oilrewsttarece which tenda te ourrskerate ¥, f, 
Davies’ version ie that the orocverty wae sold to Donovan for 
$23,590 eneh, “hich vould indicate defendant's willingmesse to 
aceept any offer upon these teres. Ko good reason ia auggeated 
why defendant abould have refaeed te aceept the offer plaintirr 
Glate« to heva made, when at about the same time he wae willing te 
and 4i4 aecep* this offer irom another party. here is net aurfi« 
cient in the record te justify we in agtting aside the conclusion 
ef the trial court upon the facts. 

At the beginning of the trial, from preliminary ctatee 
ments mate by cowunel, 4% beensia evident thut plaintiff way relying 
wpon the comvorsatien of March Lith with *, BP. Hevies as tending te 
Prove that he furnished s purchaser for the creperty, while defenite 
ant's counsel apparently had expcetad that plaintiff would rely 
upon what tock slses om Naren 24th or 25th, Thereuron, when ali of 
ths testimeny wae intreduced, datondant's conne#] stated that he 


had bean taken by surprise by plaintiff's claim that he presented a 
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purchaser on Vareh 15th, wid asked for and obtalmed leave te file 
an sntmied affidavit of merite, This affidavit gut in issue the 
Feal controversy, ae disclosed by the evidence, and was properly 
ellowed. Such sotions are addrasead to the diseretion of the 
court, and ite rulings theroon will mot be reversed unless an 
abuse of discretion clearly wepears, Harrig v. Widiis, 29 Il. 
App. 401, 

4vtoxy tae evideno® wae in eiwneua Sor piaiatisyY 
asked for a continuaoe that they might bring im the man who, ae 
Plaintivf had testified, had wade on offer of $23,500. the court 
indicated ite willingness t< soutinue the trial, but ae the par- 
ties sewed to be wiable to saree urom a date when the trial 
should be remanad and a6 plaintiff's counsel alee egupled with 
hie motion fer a contiaussee a motion that all ef the teatinony 
should be stricken snd a new tril oranted, the court finally de 
nied such motions ané orectedad to deoide the ease, There wan ne 
error in thie, Furthermere, the teatimeny of the proposed cure 
ehaser as to what propoeliion he might have sade to the slaintirfe 
would have been inovmpetent, 

There were no reversible erroze upen the trial, and 
a8 we are Kot warranted in dieturbimg the finding of the eourt 
on the facts, the judgeent de affirmed, 


ADPTHKED, 


Batehett, ?, Tee and Jouneton, Je, SCOnGUY, 
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OF UHICAGO, 


BR, JUSTICE MeSvVRELY DELIVSRED THR OPIRION G¥ THE Com, 


In thie suit plaintiff seught te recover the agreed 
price for a quantity cf eanune4 raepherriesn esl4 ty it te the 
defendants and upon trisl had a verdict fer $1672,13. From the 
Judement theresn defenctante appesled. Both partice are dealers 
in canned fruite, and the defendants assert a setecfif, sllieging 
that they had a contrast for a larger amount of goods than were 
delivered by plaintiff, wheae failure in this rewoset cauased the 
defendants damaype, 

The deeisive question in the case relates to neee- 
tiatione with J. kL. Geldsaith, a broker, and ia whether these 
negotiations sasounted to a binding agreement upon plaintiff te 
deliver a larger amount of canned raspberries than were actusliy 
delivered, 

Plaintiff in a Rew York cormeoration, dealing in 
eamned fruite and vegetables, ond ite factory is at Rushville, 
Sew York, The defendants were dealers in canned fruite, eto., in 
Chicago. J. L. Goldsmith is «5 canned goods broker in Aocherter, 
iow York. Gcldemith, prier te these negotiationa, had bem deing 
business with the defendants for some yoars, but vas hardly knewn 
te plaintiff. in July, 1922, Goldamith had seme conversation vith 


one of the officers of plaintiff with reference to plseimg an order 


Tor canned raspberries, Defendants claim that these conversations 
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amounted to a contract, but thie is not sdmitted, 

On July 7th Goldamith sent a letter to plaintiff pur- 
porting te confirm a telephone convereation r¢luting te an order 
and enclosing a form ef contract reciting that 1000 deren of a 
eertain bran’ of raspberries, 2800 dozen ef anether kind, and 
1200 dozen of still another kind had been #014 te defendants on 
account of plaintiff. Thins ferm ef contract waa on tha lLetter- 
head of Goldemith and blanks were left for the signatures of the 
Duyere and eller, Thereafter, in Auguet, pialatiff wrote de- 
feniante, referring to thie fers of contract sent by Goldanith, 
and saying 

"Gam only accept the following: 

“Nave only 228) dexen 710 tins of Black Aaspherries 

in water for which ve can accept $7.35 per degen for quick 
shipment. 14 doz. #16 tine ef Colwrbian Aed Raspberries 
in water at the same price of $7.35, beth for auiek ahipaont 
and 7, & 8, factory. 

“Eave had severnl offers from J. lL. Goldsmith, bat as we 
are not well sequainted with the gentleman, trought best 
te take the matter up directly with you. 

“If these prices ere satisfactery to you let us knew by 
wire, smi we will get them reliing, Consider thie price 
very low in Bleck Kasvberries, Gheuldat Least get $7, 50 
fer these goota. 

Avni t ing your roply, we are, * 


To this defendants replied on August 2th: 
"Yours of the 23rd rageived.and noted, 


“Yeu may ship us the 2294 doren #16 Black Haspbervies via 
cheapest freight at once, 


"We do not care for the 710 Columbia Raapberries.* 
To which on September let plaintiff replied: 


"We acknowletge receipt ef your favor ef the Seth atating that 
we should chip at once 2284 doz. #10 tine of Black Kaspberries.* 


Theses goods were subsequently shipped and are the sub- 
Jeet matter of plaintiff's claim in this suit, On OCetober 19th 


Plaintiff wrote, inquiring ss to the reeeipt of these raspberries 


and whether they were satisfactory. On Geteber 28th defendants 
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replie? that the berries had bemn received and were satisfactory, 
but asserting that they were waiting te hear from plaintiff on te 
the ahipment of other gesds, to which plaintirf replied that it 
had ahipped all ef the goods whieh had been ordered and recuent- 
ing a sheck. 

the jury sould properly sonclade that whatever may 
have been the authority er relation of Goldamith to the reepective 
parties prior to August “Srd, e112 prior negotiations were serged in 
the letter of plaimtiff of that fate and the reply tharete by de- 
fendantes of August 2th. There was then a definite statenent 
that plaiati?? could watertake to aeli only 2284 domen #10 tine 
ef Black Naspberries and 714 dozen £10 tins of Columbian Red 
Raspberries. Gefendanteurderead the former and refused the 
Columbia raepherries, It fellows that 4efentante cere vreperly 
held Liable te pay for the raspberries delivered at the agreed 
price, Ye are of the opinion that thie is the sentrolling fact 
in the case, and the alleged errors in the ruling ef the triad 
sourt upon the evidence and upon the eral instructions, unobjected 
to at the trial, are not of gufYictent impertance te justify a 
reveresal, Ho other verdict could have been properly rendered on 
the facts. 

The Judgment in affirned, 

AZPIRMKD, 


Matehett, P. J,, aud Johnston, 7., soneur. 
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BA, JUSTICH BesvMeLY PALIVOD THE GPINIGON OF THE OCoUFT. 


Mainttfys, brinuing ovlt te reenver for lebor ond mae 
tertal fur: isred by then te tha defandont, upon trisl by the court 
hed faignent for 169,90, frou woteh defendant avpesia, 

| Plaintiffs’ elaim wae fer later ie making costs for the 
defendant. Some of the itexe are in iieoute exenpt the last charge, 
which ts $75 for muking three coats. Defendent's testimony tended 
te ghow that all of the coate were to be mude ot au ogirerd price 
of $8 eo cont, amd that platintiffe should net have charged $25 « 
cont fer the particular three eeate which sre the aubfect ef thia 
controversy. fiaintiffe’ testineny tended to shew that the egate 
mode, exoopt thege three, were ordinary, cheap coats, but that these 
three «cre te be eeperially good cowts ant the prige «2 to these 
thres wes left open; that these three coate ward meade of Pigh slaes 
waterial «- Jerome cloth; that there was very li ‘tie aschine werk on 
the three ceate, ai one ef/p ointsrrs tentifie? that 1t teck him a 
week te make them, vherene te make up one ef the other coats wewld 
teke only four hewrs. 

The decision of the trial court waa bowed om the oredie 
bility ef the witnesses. Plaintiffs' teetiwmeny that these three 
senate were of @ apceial churacter, requiring lemger time te ake, wae 
mot seriously controverted. lWnder the cirewistances we cannet say 
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that the finding of the lover court was mot Justified. The judg~ 
ment will therefare be affirmed, 
ASV RED, 


Matenett, FP. J., and Jeonmeton, 7,, concur, 
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RA, JUSTICE MeSURELY DELIVERED THE OPINIO“ OF THS Comy, 


Thies is an appeal by the plaintiff from an adverse 
judgment upon a verdict against her in a euit te collect rent claimed 
to be due and owing wider a written lease. 

On Search 6, 1923, under the power of attorney in the 
lease, a judgment was entered against the 4efendant for rent for 
July, August and Septesber, 1917, amounting to $295, and aleo fer 
attorney's fees. Subsequently, upen motion auoperted by affidavit 
of the defendant, he was granted leave to appear and defend, andé the 
case went to trial before a jury upon the declaration of the plaine 
tiff and wpen the affidavit of morite of the defentant as amended. 

There ie virtually mo dispute aa te the fngte, Piaine 
tiff made a lease to defoniant, dated Mareh 13, 1917, demising an 
apartment for defendant's residence, The rental was $68 a month, 
and the least terminated April 30, 1919. Rent was payable at the 
office of Murray & Quan, 1200 Devon avenue, Chicago. 

in April, 1917, defendant had a conversation vith mr. 
Quen, with whom he had had all of his deslings with reference to 
renting the apartment and paying the rent. Re told ir. Quan that 
he exvected te be called into the military service ef the United 
States government in connection with the World war, and that he 
would net be able te pay the rent under the lease out of his pay 
Fecsived from the government. Er. Quan promised te cee the landlerd 
about the matter. Subsequently, in June, defendant was informed by 
















a “setae seta te not tesafesh oa? note out 2 waited doiee rr 

£ stntonme an tnansh mt 26 9¢Dvon to $ErADEG oth 
ae eae one - as dees lb on Yhtaasabe ai evext 

=i 3 Ae guisiasd ,T£GL ,£I dexeM Saded: ,tenhan ted of ceed e 

ine  Mitcn = OB ane Indeat on? somebiget a fandaeton <et dues 
Ee tt Se ebeoeee sem sea REEL 40% Livia satantatet:Gamndsn 
i ; onesid® .coneve mexyl GOSE meme & wre 


a Mee aeksanievuas o bed dnmbasted EOL APA ME 6 eet 
ae soxhxe'ler iw agabian’ o24 te Lin bad bast ent mocte ane. a : 
| Sadt aaug 6x bios 98 | tact end yalyoy due tomadungs ont 9 
ts bedhead to oetvany (eel ba Bcd oul token of of Latenene 
af ad gad? Say ,tew bLx08 one ake aol Sagance ak smeasrorag 08 $e 
jae “gg ela Ts swe smark eds Tahaw feos ott Yor Ot efita of & ¥ 
- ed? eee of hestzove Deep XE .temareven ett a0tt 





aH 


als 


- fe S 






Br. Quan that the laudlerd hed eald that it would be all right for 
the defendant to give up the premises, Thereupen the defeniant sure 
rendered the keye to Zr. Quam, who accepted them. Thereafter de- 
fendant heard nething further about the matter until this judgment 
was entered in 1923, or nearly six years sfter the conversation with 
and the surrender ef the keys to Hr. Quen. 

ur. Quan, testifying, does not deny defendant's testisony 
but «saysthat hie merory is rather “hary* about the entire transac- 
tion, ae it happened sone six or seven years before and “has been 
off my mind for seme time.* 

The hushand ef the Plaintiff testified that br. Guan 
never apprenehed him with any provesition regarding the scancelia-= 
tien of the lease, an4 that he (plaintiff's husband) had active 
management of the property in 1917, 

it is urged that the affidavit, upen which the court 
acted in permitting tefendant te appear and defend, does not euvfie 
elently disslose e meritorious defense. Even if it might be ssi4 
to be insufficient te justify the court in acting, yet subsequentiy 
the affidavit vas s0 anenied ae te present « meritericus defense 
and the ease went to trial upon the issue thus made. Ye know of 
no rule which would require a reviewing court to reverse a juigaent 
entered uron a proper verdict in a trial of proper issues upen the 
sole greund that the first affidavit filed may have been insufficient. 
Whatever errer there may have been in this respect was cured by the 
anen‘tment. 

Defendant claime am executed parel agreement te cancel 
the lease, nequieseed in and ratified by the plaintiff. A lense 
under seal may be cancelled and surrendered by an cxecuted parcel 
agreement. Alschuler v. Schiff, 164 Ill). 299, 

if an agent transcends hie authority and the principal 
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ia informed of what has been done, he must dissent and give notice 
of it within o reasonable time; and if he does not, his assent 

and ratification will be preawmed, Jiliiams v. Merritt, 23 T11. 
573; Searing v. Butler, 69 111. 575; Barbour v. Hortange Company, 
102 111, 122; L. BR, A. 19280, 225 note. 

Mader the facte, shoring the long silence on the part 
of the plaintiff, the jury could oroperly conclude that she ace 
quiesced in the surrender and cancellation of the lease and give 
a verdict for the defendant. W¢ see mo reason to disagree, and 
the Judgment ia affirmed. 

APFTREED, 


Ratehett, >. J., and Johneton, J,, soneur. 








36C = BOZ1LS 


THORAS MANUPACTORIES (0) 
a Corporation, 
Ave hi. ant , 
¥s. 


RARE BAAGERS, 
Aveolles. 





239 1.A. 665 


BE, TUSYICH NeSvARLY DHLIYYARD THR OPINION oF THR COUNT, 


Piatintisy alleged by lta staienent of claim that 
the dofandant was indebted te 1% da the eum of 94535, 55, repre« 
senting a buliacee due woon & guaranty for an indavtiedness of the 
World Phonograph Company, which went inte bankruptey. Am auended 
statement of claim wae filed which, an motion, was stricken and a 
third amended atatement of claim wan Tiled, which wae also diricken, 
and plaintiff sleoting te stand by same, ite salt was dismiased and 
fud;ment ontered scserdingly, from weiek 4t appeals. 

The sole question ia whether a letter written by de- 
fendant te plaintiff warm a guaranty of the obligsiiens of the 
Yerid Phonograph CSonpany. 

Fy the third amended statement of claim plalntirr 
alleges that the Ford Phenegrach Company desired te purchase 
goods from piaintifr on eredit, but that plaintiff refused unless 
& guaranty of payment was given, and that plaintiff requestet dae 
fentant to write a letter setting forth the nistery of the Yerla 
Phenograph Company and te include in the letter a guaranty in 
writing; that pursuant to this request the letter ef April &, 1919, 
was written by dofeidant and sent to plaintiff; ond that relying 
thereon 1% sold the Yerld Phonograph Company certain goois, for 
whieh there is « balsemee due, Be part of which has been paid, 

The Letter is as follows: 
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"april Sth, L019, 


The Thomas Ranufscturing Company, 
Dayton, Shic, 
Gentlemen: 

I we in receipt of your fever of the 4th inet., with 
reference to the World Phonograph SCompaiy. In reply beg te say 
that 1 am President of this Compony, and it is backed by a good 
deal of money; ita histery is as follews: about a yoar and a 
half age f induced seme Sriende te Join me and we put $60,006 
in cash inte thie business to help a friemd of mine. He did 
Ket sake G sueeesn of Lt but lost some money. This, herever, 
has been recevered wider the grosent management. The Yorid 
Phonegraph Company hus alwaye met its ebligations and will 
mest ites obligations im the future, «ud you nated heave no heoi- 
tatiem in extendiag them the eredit they ask. %If anything 
should haygpen the steckholdera of the “orld Phemecragh Cane 
pany, including ayeels, will see to it that every aceount is 
p $ we could mot afferd to do otherviae. I refuce, however 
te anioreé any papey. The steniing of the stockholders of this 
fmetitution te sulficalest guarantee as te its business, Ye in- 
temd that thie eomeern shall work eut ite own sxlvation; Let 
thes do it. They have on their books now buntness in the anennt 
of helf a wmiliion Acllare whieh carries a fair profit. The 
Veri4 Phomegraph Commany han had all ef the <feeaeen thet every 
new concern has te caitend with bub we have gotten over them and 
we are gotting healthier every day. 

T hone, therefore, im view of the dg: aay thet you 
wii feol incline? te extemd thee ore4it they ack. If not, Let 
us know by return mall @o that we may make arrangeuente sl see 
where, becuuse it ie mest essential that we get meteors to the 
extent of the order plaeed with you, 

Yours very truly 
. ¥. Basekes ( signed) 
ViooePresigent & General Gales Agent.* 


in determining whether tris letter ie « guaranty it 
muat be construed ae a whole and the Riheneteaee be collected 
from the entire inetrmment and not From detached portions. Okt» 
gage Home for Girig v. Gare, BHO Lik. 478. 

Construing the letter as a2 whole we scannet agree with 
the contention that it is @ guaranty. It ie rather on attampt ¢o 
eet forth the management, baeking amd standing of the Sorl4d Phone} 
graph Company in wuch a favorable Light that plaimtisf would be 
willing to extend 1% eredit without any guaranty. Plaintiff 
singles cut the sentence that, if anything shouwld hapven, the 
ateckholders, “including syaeif, will see to 1% that every account 
is paid; we eoul? wot afford to do otherwise," But thie must be 
taken in connection with the two sentences laasdlaiely following, 
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im the first of which defenda:t says that he refuses to endorse any 
paper, ont that "the staniing of the atoekholdera of this inetitue 
tion ie euffieient guarantee «s te ite business,” Ye sonstrua this 
te meen the unwillingness of the eriter tedividuslly to guarantee 
any indebteéress, but a4 calling attertien te the satanting of the 
eteckholfers with the view of soreuading slaintiff te believe thet, 
because of their reputation and stan@ing, the affaires of the 
Phonegrarh company would be so sanaged that plaintiff would feel 
Juetifiea in giving the company credit. This conatruction te 
euphosized by the fellewing statesent thet the stockholders "ine 
tend thet this concern shall werk out its own salvation; let them 
do it.” Then follews a faveratle etatoment aa te the aronnt ef 
business the corpony ifs doing, an? the Lettor concludes vith an 
expression of the hope that, im view of what hae been ead in the 
Letter, plaintiff will feel “inclined to extend them the credit 
they ark.* Sut if the plaintiff 4oee net feel oc inclined, it is 
to “Let use know by return pall oo that we mey wake orrangenents 
@leevhere.* This enacluding xertence noritively contradicts any 
construction of the letter sa a gearenty. The ctaterent that, if 
Plaintiff wewld not extend eredit to the cowpany iteelf, the or- 
ser would ge eleewhere, is wholly st varience vith ev guaranty. 

Ve beid that che trial eeurt correetly held thot the 
letter was not » guaranty and that the third ascended statement of 
@laim stated no cause of action against Aefentent. 

The Judgment isc proper an¢ ie affirmed, 

APFIRRED, 


Batchett, ». J., and Jebnaton, J., eoneur, 
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JOHN WIRSACHOVGRI, Adwinistra 
ef the Sstate of Soneph Su 
Decensed, 


— 





Appellee, — 


APPSAL SPROM BUPRRIOR COURT 
va. 
OF COOK COUNTY. 
opchered oi eyed er 
RAIL s, % Corporation, ae ae 
Appeliant. 4 39 ye GO oO 


BR, JUSTICR MeStRELY OELIVERRD THE OPINION OF THA vCouRT, 


On Soteher 71, 1920, Joneph Gusewskti was struck and 
killed by one of the defendant's care. n sult brought by the 
administrator of his eetate defendant suffered a verdict and 
Judgment of $5,000, 

Defendant asks for a revereal on the grounda that 
Gusewski, hereinafter called plaintiff, was guilty of eentributery 
neg-igence causing hie death, that defendant was net guilty of 
negligence, errere upon the trial in remarks of the court, ime 
proper argument of counsel, rulings on evidence, and in giving and 
refusing inatructions, 

We are ef the opinion that errera upen the trial 
eompel us to reverse the judument and remand the cause, 

The accident hanppendd at the intersestion of Archer 
averus and Leckrood nvenue, Archer rutie in a southwesterly 4ireee- 
tion and Lockwood runs north aif south, Plaintiff, cightean years 
of age, with three ether young men, on the svening of the ocour- 
renee, was in a group talking on the sout® side of Areher avenue, 
After awhile they started te go northerly, creasing Archer. The 
easterly eross-walk wae o cinder path. Plaintiff's companions 
preceded hin aid crossed the south track in safety, but he was 
struck by a veut-bound car running on the seuth track, 
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Some of plaintiff's companions testified that they 
lecked beth weat and east and eaw nothing; that when the oar 
passed them it was going about thirty miles an hour; that they 
heard no warning gignal until after they had crorsed the track, 

The tracks were being reconstrusted at this point and the cars 
were operating on either the went or enet bound tracks, and the ear 
in question ron on the south or east bound track at the time of the 
accident on account of the reconstruction work on the northbound 
track, The orosseover switch from the north te the southerly 
track was about bal! a mile east of Loskvood avenue, 

There were conTiicting steries os to the presence 
of a light on the car and ales as to ite wpeed, plaintiff's come 
panions testifying that the headlight was net burning ami that the 
Gurtaine on the front #detibule were pulled down ae that they could 
mot see the interior lights of the car, A number ef witnesses toa- 
«*tified that no warning was given by ehintle or bell until about the 
moment when plaintiff wan struck, In view of the variant stories 
as to warning signals, the abeoenee of Liehte on the car, ita speed 
ae it aporeached the eroosing, and aleo the pertinent fact that 
the car «as going weeterly on the truck suntomarily used by east 
bound care, it wae whebly a cuestion for the jury to determine 
whether or not defendant was guilty of the negligenee charged as 
@ausing the accident, and whether or net plaintiff was gullty of 
contributory negligence, Ag thure must be another trial, ws do net 
disouss the evidence more in detail, 
it is a commonplaces oxperience that the presiding jucge 
may by Words and bearing influence a jury either for or against one 
ef the parties in the trial, 

"Every one with any experience in the trial of eases in court 
appreciates that any intimation, however slight and unconsciously 
made, by the court in the presence of the jury is liable te have 


the foree and effeet of evidence and may be most ducaging to the 
wv ageinst whom it is made." People v. Lurie, 276 Ili. 630, 






edt sais betrdsend wa treeecy stmtantere bid oot , 





neo ost Saw jean awed san ve a0 ont tei i 
so Ht wt ta Aaa Mo din 4 eee | 


tet toot tooth eg. pore hints mana. pe | 
ta ww ee ee ‘rater; poten 

ec a pt a OY, want wo: aw nb 
+ omit: copemanns nae apie bs it 






















| It is impossible te aveld the conclusion that the presiaiét 
| Fudge in this ouse, doubtless unconsciously, influenced the jury te 
Ddelieve that he wae eritical of, if not antagonistic to, the defense 







| presented, or at least the manner in whiek defendant's counsel was 
| Presenting it. 

One of plaintiff's witmesses had referred te his 
father's saloon on the corner, Om oroen-oxnemination defendant's at~ 
 torney inquired about the distance the nar went with reference to 
this asleun, The court sustained an objection on the ground that 
there wae no such thing ae & ¢aleom in exintence now, od used lane 
guage tending to rebuke defendant's attorney for using that word, 
although that wan the word used by the welinese on direct exeminetion 

in identifying the building. 

The court frequentiy made objections te questions put by 
defendant's attorney a4 eustained them, Gne witness had tastified 
that he had not heard the oar coming, and on crogs-exasination for 

q the purpose of testing hie hearing he wae asked if he could then hear 
the care on the street near the courthouse, The court of hin own me~ 
tien made an obfection ant sustsines it, One witness for the plaintimt 
| hed teatified that he was paying me attmtion te the speed of the oar, 
but wae pormitted te give am opinion thereon, although he had not 
shown any qualifications, the Ju‘ge stating that “anyone can Judge 
speed," 

Defendant sought te show that the car was running on the 
 east-bound or southerly track pursuant to ordera, but it was met ale 
Aowed to do so nor even te make an offer te preve this, The court 
‘(Slee undertook to exnuine one of the defendant's witnesses, asking, 
"pha you have any notices ahead of time that you were en the wrong 
traek or on the irreguler track?" Plaintiff's declaration did not 


‘Bllege any negligence with reference to any notices, and this ques- 
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tion would tend to give the jury the iapresalon thet, in the opine 
fon of the presiding Judge, onch notices were necessary and their 
absenee negligenes, 

Kany other Like incidents ecourred, woleh 1t de wn~ 
necessary to relate, “We are inclined to believe that the conduct 
of the presiding Judge tended to create an atmosphere heatile to 
the defendant, which prevented it Srem receiving from the jury 
fair and impartial consideration of ite theory of the seolident, 

it waa errer to refuse te atrike out the testineny that 
there were no gates or watehwan guarding the tracka at -ockwoed. 
This wae a street car Line, and not # reilread ercsaing, od this 
teetineny was whelly fmmaterial, Refural of the seurt to atrike it 
Would doubtless lead the fury te believe that the abeenee of these 
things tended te shew negligence gn the part ef defendant, 

Again, in oroac-exaxining the witness Keduon, de» 
fentent’s counsel atiempted te rend hie testiwony from the corener’s 
transoript of evidense, for the purpose of correcting an ioprescion 
thought to be created by parte read by pleuimtiff's atterney fer the 
purpose of impeachwant; but the court refuse to allow thie unless 
the entire ¢epesttion should gy in as evidenee, This waa error. 
Postex v. Shepherd, 858 t11., 164; ©, G, Jty. So, v. Byndy, me 12, 
3. 

At plaintiff's request, the wourt inetracted the Jury, 
is substance, that in determining gron which side the preoonderance 
of the evidence is, the jury should consider, among other things, 
the interest or lack of interest, if any, of the witnesses in the 
Yeeult ef the suit. Wo witnese who testified to the occurrence had 
any interest in the outeome ef the euit, Thie instruction was 
Glesrly @ireeted at the motors, the comductor, and an ancgineer 
employed by Jefendant, who testified as to the reeonstrustion work 
and the headlight on the ear; aleo other employees of defendant 
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testified. The giving ef this invtiruetion aimed at defendant's 


exployees wan orroncous. Aobertes v. Gy 0, By, Ua., 26% Lil. 829, 
Instruction VI offered by defendant was refused. The 
tuetruction offered is as foliows: 


"VI, if yeu believe srom the evidence under the inetruc- 
tions of the eourt, that ordinary care on the part of the de- 
seuved rer his own safety required him, before going upon or in 
close proximity to the street car track in question, at the 
time and place in question, under ali the circucstances in evie 
dence to look for the purpose of secertaining whether a car was 
approaching upok said track snd not ge upen or in close proxim- 
ity to oaid track without leeking; an‘ if you believe frorther 
from the evidence, under the instructions of the court, that the 
deceased, if he had so looked, cowld by the exercise ef ordinary 
eare, have seen said car aporeaching wpon oaid track in time te 
have avoided injury by the exeroine of ordinery care for hie own 
safety; and if you further veliowse from the evidence that de« 
ceaned 414 net look to sescertain the approach of acid car and 
that he went upon or in close presisity te said track at the 
time and place in question without having look«4 to avcertain 
the aporeach of said sar; and if you believe that sueh failure 
te leok - if he 414 fatl to look « was, under ali the foete and 
clrounstenees a8 you flat them from the avidence, wider the 
instructions of the court, nesliceice em hie part «nt that he 
Was struck by or case in sontact with eaid car beeause of anda 
failure, then plaintiff cannot recover in thie action, s4 you 
aheuld find im faver of the defendant, “ 


There was née other inetruction that contained the 
proposition here presented exoepi theue of a general eharacter, 
It presented an important defense and should have been given. 


Ge Ss Bye So. v. ODonnehi, 806 [11. 269; Fowler v. x RR. 
So., 234 Ili. 619, 

it was sise error for the court te refuse inetruction 
Td requested by tha defendant, which is ae fellows: 


"IX, ‘the court inetructs the jury that while « waotoruen of 
a street railway in opersting care is bound to hove regard for 
the rights and safety of others, yet he is net obliged to be ali 
the ie om hie guard ageinst the anusaal, extraordinary ond 
mot reasonably to be expected; and if the jury believes from the 
evidence, under the inetruetiona of the sourt, that deceared's 
getting om the track in front of said car, if he did ao, or his 
eoming in contact therewith, wae, wider all the facte and eire 
fumetances aa you find them from the evidence, extraordinary, 
net reasonably to be expected, oF unusuel, and that ac the car 
avyreache’ the place in question, at the time in sueretion, the 
ear wan being operates with ordinary care dy the motorman in 
sharge thereof, then it beeame the duty of the motorman te stop 
hie car enly as eoom as he had netioe or knowledge of the ine 
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tention of deceased to do an he did - if you believe that whet 

he 414 wan mot usual, 24 rer mot done in the exerocies of ordinary 
eare for his own safety; ond if the jury believes from the evidecee 
under the imstruetione of the evurt, that notice or knowledge of 
@ecensed's intention to do what he did,jae you find 4t from the 
evidence iu thie conse, care too late for the motorman, in the 
exercise of ordinary care, te atop enid car before otriking 4e- 
eeaned, then the jury murt Sind in defendant's faver,” 

This ie sw stock inetrunetion and uewally civen. Bo 
ether instruction presmting this prepesition was given. Ite Paw 
fusal wae prejudicial orrer. SS. U. £. Go. v. Brevdy, 206 111. 615. 

inatruction JIL offered by defwitent and refused ta in 
substence Like refused instruetion Ia, aul if the Lutter instruetion 
had been given it might net have been erreur to refuse instruction 
ZIt, The same might be said ae to refused tnatrustion Il, Defmdant 
Was entitled te have at least sither instruction IX, AIT or TT given, 

There was Bo ground for refusing to give tnetruction I 
effered by defendants as fellore: 

"I, You are inetrusted that if thers ie sn inherent teerob- 


ability in the statenent of testimony of a witness that you may 
disregard 16 even in the ateeance of any direst senfiioting tos- 


timeny.* 

Thie went te the testimeny ef plaintiff's companions 
that they had leoked for anpreaching cara before ercasing the tracks 
and saw none. Such an instruction wae o cerrect statement of the law 
and sheuld have been given, Sthepheng v. Hoffman, 275 111. 499; 
Suebne v. Halagh, 266 ili, 120, 

Defendant's inetruction Lil, whieh was refused, is as 
Tollewst 

"Ill, The mere happening of the accident in questien does not 
+ gg ralee w prasuaption ef megligenies om the vart of the dee» 

Such an instruction has been approved and is usually 
given, Barnes v. Danville St. Ay. & 1%. Cs., 235 T1l, 566. ‘The 
refusal ef a similer inetrystion has been »e14 reversible error, 


Sandberg vy. ©. By, Go., 191 112. Aop. 199, 
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Counwel for plaintiff indulged ln improper argunent 
to the Jury in his oritictom of the conduct of a nurse, & pasnonger 
on the car, whe teutified om behalf of the defendant. Counsel fer 
defendant attompted by teutimeny to explain the nurse's contuct, 
but the court would not peruit this. Thader the clrametances it 
was improper to perait plaintifs's attorney by innuendo to attempt 
te prejudice the jury againeat her. 

lt wae prejudioial error fer plaintiff's oounael to 
refer to plaintisf’a fealiy ea "these poor peuple.” aster v. 
Shomherd, 253 11. 164, ta mpylicable, HKaforences to tha fiasnetal 
eonditian of the fauily in such cases have been strena@y eondenned. 
Jones & Ajame Co. v. Georgy, 227 T11. 64; ReGarthy v. Bering Val? 
Seal Co., 292 TL1. 473. Ghriking out the word “poar* soul’ nut 
eure the error. Anne], vy. 0.4. Hy, Ss., 28 1, 561, 

Other prejudicial errers whieh occaurred on the trial 
are presented, bul thoy are not likely ts egour again. 

For the reasons above indicate? the Judgment is ree 
versed and the cause remanded, 


Matehett, 7. J., and Jehnetan, J., eonsur, 
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BA. SUSTIGK MeSVARLY VELIVENED THE GCPILION GY THE GoMNT, 


DSefeniant, Jobmeon, appewie frem a Juiient of 
$166.66 had by plaintiff im a sult for rent, 

Sader lease dated Decenber G, 1071, plaintiffs ie- 
mised the presises in question te L. Hughes and A. BE. Guar, the 
lease expiring Aprii 36, 1994, at ao rental ef 9166.66 a eonth. 
The lense deseribed the leesecs oe Aoime bucinese as the Bagle 
Extract Company. In July, 1993, fefendant, Jehncon, acquired ao 
troethirdsa iatereat in the Regal Proiucte Compeny, “hich had acu 
quived the assets of another corporation, te which Rughes and 
Guhy had sublet the preaines, ant fer a time the Kegel Prodacts 
Company paid the rent directly to the leever. 

Ae the tere of the lease aporeached ite end, it is 
evident that Jommeon and Myghes desired te remein in the prenises 
a8 lessees at the samc rental aud conditions, amd on January 10, 
1924, they ond the Lescor exeeuted on agrecment in writing, which 
recited that the lesce which exyired april K, 1924, wae thereby 
extended fer a pericd of two years, all of the terns ond conditions 
of the pricr lease te be in full feree and effect snd the rental 
te be $166.66 a month, This was exeeuted under the seals of the 
lesser ani of Johnaon ond of Hughes, and attached to the first 
ease. Jorneon personally occupied the premises and paid rent te 


the leseor for apnrexivately six months under this new agreement. 





pel pe SHAS ang halen diesels 


Thie sult fe for rent for December, 1994, and it is in evidence 
that there was merchandise marked wlth Jehuson's mame on the 
premises in this sonth, 

This wes not an asaigeient of the firet lease, but 
Was a new lease wherein the parties, by reference therete, adopted 
the conditions of the first lease, it is not ambiguous in its terma, 
and paral evidence vas mot aimiesible fer the alleged pursese ef 
showing the intention of the parties to te ethereiee then as ane 
pressed in the tusirunment. 

Sven if Johnson im wiguing ithe lease wan acting os 
agmt for the Zaglie Uxtraet Company, he executed it omier aeal 
in hie individual cospacity and will be bound thereby. fribung 
Sompony v. Bendeii, 19% 111. apy. 639. 

So gound reason is presented fer reversing the Juig- 
ment, acd it is affirmed, 

| APYIRWED, 


Matehett, ©. J., and Jo\nesten, 7., oomeour. 
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Opinion filed Dec. 2, 1925. 


WR. PRESIDING JUBTIGE THOMSON delivered the 


Opinion of the court. 


This was xn action of the fourth elaese in the 
#unicipal Gourt ef Chicago, in which the pleintiff sought 
to recover 500 which she alleged she had turned over to 
the defendant for safe keeping and which he had failed to 
return to her upon deaand, The defendant admitted receiving 
the money but alleged in bis affidavit of merite thet he hed 
returned it to the slaintiff and that he owed her nothing. 
fhe issues thus formed were tried before a jury and « vere 
dict was returned finding the issues for the plaintiff and 
assessing her damages at the amount sued for, Judguent for 
the plaintiff was entered for that amount end the dofendent 
bas perfected this appesl therefrom, 


It appears from the record that the defendans 
aoted as janitor of a Greek church and school, and that 
he had the confidence of tee officers of those institutions 
to the extent of heaving eustedy of the snfe in which their 
funds were sometimes kept and that he hed » key to that safe. 
The plaintiff became s teacher in the echeol in thespring 
of 1921, coming to Chicago from Some place in Onio where 
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she head a brother Living. It sppeara further that when she 
Left Ohio this brother advanced $100 to her and after she 
had been in Chicage some time, she, im the month of April 
1921, wanting to return the $100 to her brother, turned 
over thet amcunt in oash to the defendant in exchange for 
his check for s like amount, and she then sent the defende 
ant's check to bey brother, and it was ultimately paid. 


The plaintiff testified that about ten days after 
that tranezetion she gave the defendant $200 in cash for safe 
keeping. he had been keeping it in the drawer of her desk 
and she teetified that the defenient advieed her to put it 
in a safer place, She further testified that she knew he 
hed @ key te the safe of the ohurch and ehe eaked hie to put 
her money in the safe. The testimony given by the plaintiff 
further shows that shortly after thet, she dagired to eend 
#300 to some relatives of hers in Zurope, and she asked the 
defendant for the money he had in the safe for her, and he 
ezplained that he had not put it in the safe but that he had 
put it in the bank and that he would not be able to withdraw it 
from the bank until after a period of six months; apparentiy, 
in order to svoid Losing interest on it. She teatified that 
at that time the defendant exhibited « bank book to her where 
she saw, on the right side of the page shown her, the figures 
©350.00"; that when she saw thet asiount ehe rewarked that ahe 
had only turned over $200 to him, whereupon, he explained 
that whet he deposited her money in the bank he added §50 of 
his own money te the deposit. 


Se far as the record shews, nothing further happened 
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wmtil July 1921, at which time, the plaintiff testified, she 
had $300 more in her posseasion, in cash, and, desiring te 
gend that over to Kurope to her relatives, she turned it over 
to the defeniant in exchange for two checks of bis, one for 
8200 and the other for $100; and these checks were sent by 
the plaintiff to her relatives and they wltiustely were pid. 


The plaigtif? further testified that in the followe 
ing September she turned over 8200 more to the defendant for 
eafe keeping, Seking him to put it in the oburch safe and not 
in the bank, About the first of Getober the plaintiff cone 
@luded to go back to Ghie and she then asked the defendmt 
for her §506, and ke agnin explained that be had desosited 
it in the bank ond thet when he hed the chance he would get 
it for her, He suggested thet it vould be all right for her 
to go to Ghio, and be promised thet if she did, in about a 
month he would send her money. It seeme that this did not 
satisfy her and she complained abowt the matter te ane of the 
ghureh officers, whose nawe was Yienskopoulos, and he suggested 
that she get the defendant te sign a judgment note. He drew 
up two judgment notes, each for the sum of $500; one being a 
demand note and the other a thirty day note, and the pleintiff 
took theae notes to the defendant. Oo, that oocacion the defende 
ant told the plaintiff that he wae going to lose his position 
if she complained to the chureh officers “about this case of 
ours that I really owe you money.” The pisinutif? testified 
that she told the defendant that if he was in earnest about 
paying the money back to her she could not see why he did not 
givevher = note, whereupon, he told her that he would sign 
@ note under certain conditiogs, which were that he wouid 
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sign one of the notes rith an endorsement on the bagk of it 
showing « payment of $366, which she wre te take sad show 
to the church officers, *ao they believe 1 am an honest eon ond 
that I an intending to pay you," after which she was te return 
to him with the note; and the conditions further suggested 
were that she was to sign the other note containing * aim 
ilar endorgenent, which she woe to leave with him until she 
Qame back with the note he was to give her, whereupon they 
were to destroy both notes and the situation was to be Left 
ae it had been, she relying upon his verbal assurance that 
he would pay her the money, The plaint&{? testified she 
complied with those conditiona and did as requeated and that 
when ghe xreturned to the defencant, after having shown his 
note to some of the church officers, the defendant seemed 
to indio.te an unwillingnees to destroy the note he held, 
whereupon, she enetehed it out of hie hand and tore it up 
and at the same time tere the defendant's nete which she 
held, in two parte, and threw the remeine of both notes 
into a waste paper basket; and that she late recovered 

the two parte of the defendant's note ond pasted them 
together. This restored note was introduced in evidence, 
She testified that he had never paid her eny part of the 
$500 sued fors 


The plaintiff oalled the defendant under section 
33 of the Mynicipsl Gourt Aot end ecked him if he had ever 
had ® savings account in the Atlee Bank and he said he hed 
not. Later, the plaintiff called as = witness an assistant 
cashier of that bank, eho produced the records, shoring that 
the defendant did here a savings secount there and that in 
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April, 1971, his balence in that account was $350. One 
Womikos testified that he wos a trustee of ie Greek Qhurch 
and school at which the plaintiff had been employed ae a 
teacher and the defendant as 2 janiter. He testified thet 
sometime in thelate: summer or fall of 1921 he had a comvere 
sation with the defendant, in which the lotter asked the 
witness for $500, ssying that he wanted to pay the money to 
the plaintiff, lives. Ghrysosthenows, end that the witness 
did not have the money available and so he tock the defende 
ant over te the Washington Park Gank, where he endorsed 

the defendant*a note for $500, ond the defendant procured 
that amount from the bank, The defendant denied that he 
hod asked Homikes for thie loan so thet he could pey the 
Plaintiff what he owed her, but testified that *the only 
loan I wanted to get from him was for the purpose of builde 
ing my home," 


The plaintiff's brother, John Nichole, testified thet 
he gave his sister $100 before she left Chio andi that somee 
time in the latter part of 1921, she paid that money back to 
him by means of a cheak signed by the defendant. He further 
testified that payment of this check was stoppeds and he wrote 
his sister about it and later reeeived a letter from the defende 
ant, in which he said his cheeks were perfectly good ond *1 
don't want you to bether about it any sore.* The defendant 
denied the testimony of thie witness, smying that he never 
wrote a letter to the plaintiff's brother in Ghio, about the 
hundred dollar oheck., 


Ome Petrepules testified that he wea @ singer at 
the Greek Church in question and that some time in April, 1971, 
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he had a conversation with the defendant, in which the late 
ter remarked that the plaintiff had been complaining to the 
board in charge of the school, that she could not get along 
on the srlary they were paying, andiaeking for more money, 
and added, "but she gave $300 to put in the bank for today 
* * © T mnt to show, Petropulos, it is ery every dey for 
aoney. Ghe got lote of money." The defendant also denied 
that conversation, explainnzing that he had had « quarrel 
with this witness someting before beqnuse the witness lost 
his position aa a singer in the church and thought the dee 
fendant was the caume of it. 


One Garavacos testified that he had had a telk 
with the defendant about a year previous to the trial, in 
which he told the defendent that both he and the plaintiff 
were his friends and that rather than air their troubles 
in court, he would like te see thes get together and settle 
the matter; and that the defendant replied that he would 
eoue around to ace him the following week and settle the 
ease. His tectiaony was admitted over defendant!s objece 


tions, 


The piaintiff eleo introduced in evidence an 
affidavit of merits, which the defendant hed filed in this 
ease, in which he admitted that he hed received $400 from 
the plaintiff in the sonth of April, 1921, and $700 in 
September of that year; end denied that he had ever refused 
to return it to her, but alleged that he had paid it all 
back, Plaintiff further read in evidence the affidavit 
of merite which the defendant later filed in the case, and » 
on Which the issues tried by the gury were made up, in hich 
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he aduitted that he had received the eum of $300 from the 
Plaintiff, "tut not in the month of April 1991, ag pree 
viously stated by the plaintiff, but in the month of July 
1921, the remaining allegations in this affidavit being 
the same ag in the preceding one. The defendent testified 
that he never oct any of plaintiff's money in the benk,. 

He denied receiving (500 from her in April which he had 
failed to return to her. He contended that he had paid 
back @12 she hed given him fer safe keeping. We have ale 
ready referred to parte of his testimony. 


in aupport= of hie appeal the defendant esontends 
that the plaintiff failed to preve her qaee oy a pree 
ponderunce of the evidence, Ye sball treat this contene 
tion ae one being to the effect that the verdict and 
judgment are against the manifest weight eof the evidence. 
In our opinion, sueh is not the enve, fhe defendant cone 
tradicted the Meabtinmadeeneti eather every other witness in 
the oase. if he tcld the truth in his testimony, #11 the 
others mist have committed perjury. The jury saw the rite 
nesses and had every opportunity to observe their appeare 
anee ond munner of teatifying, oni mke up their minds as ta 
whe wes telling the truth. fhe jury, heving concluded thet 
the plaintiff and 211 her witnesses were telling the truth, 
and the defendant was not, we are unable to say that the jury 
was not right about it. 


It ia contended that the trial court erred in 
permitting the plaintiff te introduce the two affidavits 
of merits in evidence, sand in support of that contention 


the onse of Hoodgmel) Construction Go, v. jimkl, 198 111. Apps 
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250 ie cited. That cnse is not im point. It involved 
successive affidavite of merits presenting different 
grounds of defense to the oleim there sued upon, seme 

of which were inconsistent with othera. Ip the cnge at 

bar one affidavit expressly admitted the reesipt of #00 
from the plaintiff in April 1921, and the other denied 

it. These were not inoonsistent theories of defense, they 
were inoonsistent edmiagions of fact. In our opinion, 

the tréal court properly admitted them in evidence. Bartlor v. 
GoBad Go Reks Gon, 243 11. 38%; Daub v. Englebach, 109 M11. 
BE7% People Bonk v. Wood, 207 IRl. App. 602; Soaps v. 
Kichberg, 42 111. App. 375. 


The only other error complained ef wae the action 
of the trial court in admitting the testimony of the write 
ness Garavacos, referring to the matter of 2 settlement. 
Ordinarily testimony of thie character is incompetent. At 
the tine it was given, we are of the opinion the trial 
court ghould have guetained the objections interposed to it 
by the defendant, although it wight have been proper in 
rebuttal as a direot contradiction of the defendant's 
position taken on the trial. Ye are further of the opinion, 
however, that anylerror there may have been in admitting 
this testimony is not such as would warrant this court in 
disturbing the judgment apryealed from. On thie reoord we 
are unable to see how any other conclusion than the one 
arrived at by the jury on the trial which has been had, 
cou'd be reached, 

For the reasons stated the judgment of the tunicipa 


Sourt ie affirmed, 
SUDGHENT APFIRMED. 


TAYLOR AND O'CONNOR, JJ. QORCUR. 
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WATIONAL siass (Wey BM BOTs, 


Hl Appellee, f 
Fo} MUNICIPAL GumRE 
¥ 
’ OF CHICAGO, 
JENNIE OOCPER, 


alent tind. wees "2, 1925. 


UR, PRESI GING JUSTICR THOMDON delivered the 
epinion of the court. 


The plaintiff, Netionel Giese oo., brought thie 
action of the fow'th class, in the “ynicipal court of 
Ghicage,uaaiming $900 damages ocensioned by the brenking 
of a quantity of plate glass, ine collision betreem one 
of their trucks snd © touring ear owned and driven by the 
defendant. The trisl wes had in the Mynicipel Gourt before 
& jury, snd ot the soneclusion of the presentation of a1 
the a@vidence, the eourt instructed the jury to find the 
isoues for the plaintiff and agsesa its dsangee at the 
eua of $769.40. The jury returned a verdict pursuant to 
that pereaptery instruction, end the court entered a judg 
ment for the amcunt ofthe verdict. To reverse that juige 
ment the defendant has perfected thie appeal. 


The collision between the plaintiff's truck and 
the defendant's avtommbile tock place at the intersection 
of Kedzie end Lawrence avenues in the (ity of Ghicuge, about 
four e'alock in the afterncen, on sy 3, 1952, It was a 
nice bright day, secording to the testimony, and apsurently 
the streets were dry. Yhere is « dowble track atreet raile 
way on both Kedsie avenues and Lawrence avenus. The plaine 
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eiff's truck wee being driven south in Kedzie avenue, in the 
southbound car track and the defendant’, autoueblie was 
being driven west tn Lawrence avenue, with the left hand 
wheels between the raile of the weet bound ear track. ‘the 
plaintiff’, truck was struck by the defendant's automobile 
at the renr left hand wheel. 


One Noland, testified that he was © police officer 
assigned to duty as a traffic officer at the intersection 
in question at the time of this ooeurrence; that a Ford 
truck was going south in Kedzie avenue a little nhead of the 
plaintiff's truck, ani s# thie Pord truck came along the 
driver seked him for an address he wae looking for, and he 
etepped agide to tell himgy that he gave one whistle for 
the north and south traffie to proceed, and after telling 
the driver of the Ford truck what he eas wanting to know, he 
turned eround and saw the defendunt's oar collide with the 
rear wheel of the truck, the latter vehicle being between the 
tro street car tracke on Lawrence avenue; that se did net see 
the defendant's automobile at 211 until it yas just colliding 
with the truck. n oross-exenination, this witness res asked 
whether he remembered talking to ® ain named Jones, sone tise 
after thie oecurrence, ond telling Jones that be wae not on 
actual eye witness, and he answered that some gan had come up 
te see him and said he was the defendant's hushond and ssked 
hin whether he eaw the oocurrence, and he said, "Yeo," and 
he then asked bow it happened, end the witness said he told 
him he would not say anything about it, He was then asked 
whether he told thas men, in that conversation, that he 
arrived on the seene of the accident sometime after the cole 
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ligion took place, and he anawered that the only thing 

he told him wea that if the lady whe wan driving that 

car wae hie wife, he had better keep her away from it 

and not let her drive anymore, He was then asked whether 

he did not aay to thie san thet he arrived on the seene 

after the collision; thie conversation being on or about 

dune 13, 1922, and he said he did not. One Martin was the 
@river of the plaintiff's truck. He #sa not in the pleine 
tiff's exuploy at the time of the trial of the case. He 
testified that he approeshed Larrence avenue, driving south 
in Kedsie avenue, end that there rag a police officer 
directing the traffic on the corner, ond when he wae within 
60 feet of the intersection, he blew hie born and the officer 
motioned for him to go abead, ond blew hisugbietle. ie 
further testified that he wae 5 feet south of the eastbound 
track cn Lawrence avenu®, when the defendant's esr ran inte 
the rear wheel of his truck, ahd he stopped the truck within 
10 feet, He said he wae going about 10 miles en hour et 

the tine. On erossecxanination this witness gaid there fas no 
east und weet traffic that he knew of at the time of this 
ocourrence, but that there was a truck going south in Kedzie 
avenu®, about 100 feet shead of him, Ae wee asked whether 
that truck stopped at any time previous to the ocollisicn, and 
he eaid it did not. He was next asked where the police officer 
was when he first saw him, and he said he wes stending on the 
acuthwest corner, talking to o driver, and at thie time his 
truck was within 50 to 75 feet of the corner. his witness 
was further aeked, on crose-exanination, if he knew whether 
the officer that was on the corner head © conversation with 
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the driver of the truck that wae ahead of him, and he 
answered, "No sir, not that I know of,* 


One Meyers, a glasier in the euploy of the plaintiff, 
testified that he wae on the vlnintiff's truck at the time in 
question, sitting in front with the driver; that he saw the 
police officer on the corner, ond he gave one whietle. He 
testified thet he did not see any ours going north at thie tine, 
nor did he see the defendant's automobile previous to the tine 
of the collision, On ercea~exnaination he testified that there 
war a truck some distance ahead of them, going south, and he 
said it stopped at the corner of the intersection; thst the 
plmintiff'sa truck slowed up approaching the corner, the officer 
geve the whistle signal and they went ahead, 


One Kreer, @ glazier in the eupley of the plaintiff, 
was standing in the center of the truck at the tise in quese 
tion, and he testified that the collision took place whem the 
truck wag about in the center of the intersection. He also 
teetified that the crossing officer we there ond he hearé 
him blow his whistle once, He testified *“*hen I first ear 
the police officer the truck wae standing on the north side 
of Lawrence avenue waiting for the orders to go sovthe*® On 
erogseexamination this witness testified that he did not see 
any truck going south on Kedeie avenue ahead of them and that 
when he firet saw the officer he was standing “near thers at 
the corner where he usually etende’; and thet he did not see 
him talking to anybody on & truck ehead of them. This wite 
nese further testified, on crosaeexaminstion, that hen he 
first saw the defendant's omr it was sbout 85 feet away, and 
that the truck stop ed a few ateps from where it wae hit. 
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For the defendent, one Jones testified that in my 
1922 he me an investigator for the Ghicego Motor cub, and 
in that capnoity he investigated thie collision and in that 
eonneoticon called upon the poliessan Roland and talked with 
him about the ceourrence. This witness was arked whe ther, 
fn that conversetion, Noland told him be did not see the cole 
lision. He wae alee asked whether or not feland stated that 
‘he arrived on the scene of the accident some(time after 1+ 
had oceurreds Ghjections to beth of these questions were 
sustained. This was error, for the questions were entirely 
proper and the ebjections should have been overruled. These 
Questions were asked this witnees in an effort to impeach 
the officer and contradict bic testimony, andfrom what has been 
get forth above, in comection with his testinony, it vill be 
seen that « proper foundation had been laid for then, 


& vouan named Mire. Levy waa riding with the defende 
ant at the time of the ooourrence in question and ene sitting 
at the defendant's right in the front seat. fhe teatified 
that as they appronehed Kedsie avenue there were four care 
etanding in Kedzie avenue, facing north on the sout) side of 
Lawrence avenue, “waiting to go throughs" that an Overland 
ear passed west in Lavrence avenue and crossed Kedsie shead 
of the defendant's car, © *It wae just about ae far shead 
as this room is wide, maybe a trifle lees;" that when the 
defendant approached Kedzie avenue she slowed her car down; 
that she hed been driving ot the rate of about 15 giles an hour 
before reaching Kedzie avenue; that when they saw the Overland 
oar proceed soross Keduie avenue abead of them, going rest, 
the defendant "put Ghe gas on, ond ae we got to the center 
this truck came from the north.* She further teatified that 


enijer 














yah Ba sods Re Mest Gents an ,ipohastah fd ba we 
ane ats roone 9g s0489 ot ‘508 fofeystoowat fe som ot sisted 
todd of hes wekakitoa sits bedey.stmowns aif woke scan att at 
Aeie poaing ere Bareket sega ktoy ae? renege he tke amet z va cis 
pepdiely feted men vaumptw aie seeeewerton ert tendon sf 
«fig ath oom fou Re aN eh Blok hwededt nok emeorEce aden } 
#o0 betete besden ger so wedtedw hogea ORS wie OR ee 
$2 Erte mnthonee awahtona nh Lh erro ots ni bee 





eiersere oro nid ace eek gtOREe err ety 

ound? .bRterrero mead evad Biuads wen tte eh che ee bos sm 
dnsocsl ot twike ae at euasiw aiid hodas orem env traomy 

| ONE tisk euler e stauabtavd aid dothotzoy fen nanktte | 
(ett Fe OR cmnenttant ate wee aoitonnnen mt (ress tix fap 
| aes s 20% bhal nae fat seis meron 2 x sath — 


obuabukindt- ‘90 Bates aan Yed wel bemen eameR 2 | eon a 

guetta cor fee meazanuy ab BERNE ett Tee ault dell eee | 

Read 9B tase: #eow? aoe ad tight vttachustes: ase ain . 
wea rie eae ere opecwe Skenok becosomiaa yet diel 

= able Ses oe te adisee garent sieeve Bdamey as y witiao ae 

baatnowe ne tee Spipeendlt ey oe yaks has wens Seven 
bende eink borerwe Lee ane tE imonitor toa Reaveg ey 
hacote Tok ge suede Pay eaw GSH wate aasbasteb ent BM 
wl senate tee A yewer aittters a styen en 
Pees Tae tad Mente ede eooe we CAahsit Gece songs tmbees tAd 
twos oa wetie Bt tueca ke ase anit ti genie ath HONE Reet eet nad 
Reel wae) eat wee” wont avis ‘Paey {aoe va Aabad yakaooen oroted 
ne tom gatos. matty Te basis ommwea ‘otaba ocr Meme ea 
Po ee ee een puree od 








t= 


at the time of the collision there was ac police officer 

at the corner, but that he case up to her wbout three minutes 
after the collision. the further teatified that ae she and 
the defenicat cawe up te Kedeie avenue, the truck wae not in 
sight, but she aew it ae it came across, before the sare 
Collided, he said thet no other traffic had croesed ahead 
of them, going south on Kedzie avenue, before the plaintiff's 
truck oume along. On croge-exnaninastion whe teatified that 
when she first enw the truck it wae two or three feet from 
the street oar traek; that the defendent had pulled up on the 
east side of Kedsie avere and "the traffie se med to be open 
with the ears going ahead, end we went on." Ghe was asked 
whether the defendant had proceeded meroea Kedzie avenue 
‘without the signal from the policeman,” and she answered, 
"There maon't any policeman there. 


The defend, Mre. Gooper, testified that ag she 
approaohed Kedsie avenue she was driving with two eheele in 
and two wheela to the sorth of the restbound trmek; that she 
eaw aare facing north, on the south side of Lawrence avenue, 
and she started across Kedzie avemme; that she sar no policennn 
there ond heard ne whistle; that she bad blown her born se she 
approached Kedgsie avenue; that when she firet saw the plaintiff's 
truck the front of it “got soroas the croesing after I had ote 
ten out on the crossing sand I couldm't see him. I looked te 
the right and left. I aterted on the erossing and [ couldn't 
aee him until he ehet out behind the other machine.* We can 
find no other plisee, cither in her direct or cross-exaninaticn , 
where she cakes any further referenes te thie other machine, 
and apparently she wae asked nothing further about it. the 
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wae asked who got to the intersection first, and she ans- 
wered, "I imagine he did, I hit him in the rear axel.* she 
testified that when she came acroas, the driver of the truck 
put on his brakes ond did not stop untilihe had crossed the 
south ourb line. he said she did not see the police officer 
wntil he cane up to get their names and license number, end 
at that time she wee arguing with the driver of the truck 
and the policeman remarked *Stop your arguing, you were both 
to blame;* thet this occurred five minutes after the cole 
liaion, On crose-extmination she testified that the Overland 
oar that preceded her across Kedzie avenue wns about 46 feet 
in front ef her, going about 18 miler en hour, and that thet 
ear had crossed the street when she reached the corner; that 
she did not stop at the gerner tut slowed up; that no police 
aan whe there and no whistle was blown; end the only machine 
she saw, in any direction, was the one going weet ahead of 
her. She testified that she thought the truck must have been 
going about 26 miles an hour, 


Thig wae all the testimony submitted, with regard 
te the ecllision. That this testimony submitted in behalf 
of the respective parties, on the question ef the alleged 
negligence of the defendent and oontributery negligence of the 
driver of the plaintiff's truck, was in sharp conflict, is 
apparent. We are clearly of the opinion that on this sone 
flicting testimony those issues should have been eubmitted 
to the jury, and the trial court erred in giving the jury 
a peremptory instruction to find the issues for the plaintiff. 
here was testimony submitted in behalf of the defendant, 
tending to impeach the testimony of the police officer. 
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Considering that testimony, together with the testineny 
given by Hrs, Levy end the defendant, there was testiaony 
before the jury, tending to suppert the contention of the 
defendant, to the effect thet this collision was not osaused 
by her negligence. GR the other hand, the teetimony aube 
mitted in behalf of the plaintiff tended te show that it 
wane caused by her negiigenee, in that situation, 2 pare 
eaptery inetruction should not be given either way. it 

is not for the trial sourt*to weigh the teetiaony of the 
witnesses, Where there is any substantial evidence, beyond 
® mere scintilla, tending te exke out the plaintiff's gume 
or the defendant's defens@#, the isawes of fact preaeated 
should be submitted to the jury and not be peased upon by 


the court. Libby, McNeill @ Libby_v. Cook, 222 111. 306, 





Qensidereble testineny wee submitted by the 
plaintiff on the question of demages, tut as there suet be 
another trial of this case, ve bave not commented wron it. 
As the testimony is presented in this recerd, it is net very 
satisfactory, There should be no difficulty in submitting 
testimony te shor just how wuch glaae wae on this truck 
when it left the plaintiff's place of ousiness, on the 
worming of the day of the collision; jest hor auch of it had 
been resoved, at the time of the collision, end just how 
much respined, and ite value, As the testimony appenre in 
thie record, it would be very difficult, if not impossible, 
to cheek the testimony given 2a to the sarket value ef gisss 
ef specific sizes, with the testimony ac to the ginas that 
was on the truck. It would seam that the testimony aa te 


Values, included eonsiderable glass of siges that is not te 
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pe found in the testiaony evbmitted as to the glaes that 
wae on the truck, This testimony, as to denages, can 
doubtless be submitted in better foram on another trial, 


Fox the reasons re have given, the juiguent of 
the Municipal Court ia reversed and the cause ie renanded 
te thet court for « new trial, 


JUDGMENT REVERBED AWD CAUSE REMANDR De 


TAYLOR AMD O COHNOR, JJ. CONCHA, 
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; @ Opinion filed Dec, 2, 1925. 
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UR. PRESTOING JUSTICE THOMBON delivered the 
Spinion of the court, 


By thie appeal the defendant, Haecio, seckn to 
reverse a judgment for $216.40, recovered against tin by 
the plaintiff, Bidarlo, in the limnicipal Court of Chicage. 
It is contended that the judgment should be reversed becnuse 
it ie against the manifest weight ef the evidences. The 
hearing in the trinl court was before the court without @ 


jury. 


The plaintiff testified that he went to the 
defendant's home to talk with him about buying it, end 
that on that ocession Antento Marcesi, whom he bad known 
about 10 years, and Fiori Marcesi, whom he had known about 
® year, accompanied him. He further testified that on this 
occasion the defendant agreed to sell the premises to his 
for $9,000 and he agreed to buy them at thet figure; that 
at the defendant's request he onde a payment of §300 at 
that time to apply on the wurchaee; and that the defendant 
gave him 2 receipt for it, and said that if the plaintiff 
concluded not to buy the premises, he, the defendant, would 
return the $300. He further testified that he did not 
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carry out the purchase of the property ond asked the dee 
fendant to give him back his soney, and the defendant 
offered to aplit the difference and pay him $150, but 
refused to give him beck the $300, fhe plaintiff eaid 
he refused to sccept the return of $150. He further 
testified thet he paidthis money over to the defendant 
in the presence of his tro friends whe had accompanied 
him to the defendant's house, 


Both of the plaintiff's friends were witnesces 
for the defendant, Fiori Nareesi testified thet she had 
known the plaintiff for « long time but set the defendant 
for the firet time when she accompanied the plaintiff te 
his house upon the occasion referred to in the plaintiff's 
testimony. Ghe testified that the plaintiff had teld her 
he wanted to buy a hause and asked her te let hia know 
if she eaw one for sales; that she told hie of one next to 
hey mother’s home, whigh he did not buy, ond later she told 
hin of secing a "For Gale* sign on the defendant's premises, 
and she end her brothereinelaw accompanied hia when he vent 
to see the defendant. he testified that when they arrived 
there the defendant showed then through the premises and 
the plaintiff inquired the price. The defendent stated it 
was $9500 and the plaintiff asked if he could notemeke it 
less and the defendent then said that if there was not 
going te be any real estate commission to pay, he would 
make it less, and they finelly agreed on a price of $9000, 
There were two mortgegts on the prewises and this witness 
testified thet the defendant agreed to deliver the property 
subject to the first mortgage only. She further testified 
that the defendant asked the plaintiff to prepare « contract 
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and the plaintiff replied that he would bring his lawyer 
over the following night, and they agreed on the payment 

of $300 then and there and that the plaintiff agreed te 

pay $700 more the following evening when he called with 

his lewyer, making » payment of $1,000 down, she further 
testified that when the plaintiff paid hig $300 to the dee 
fendant he agreed that if he concluded not to buy the proe 
perty the defendant was to retein that money, but if the 
defendant failed toe carry out his agreement te sell at the 
Price agreed upon, he woulda heve to pay the plaintiff #600. 
This witness nleo testified thatthe plaintiff was to come 
over to her house on the following evening before going to 
the defendant's house, but that he did not appear the next 
evening, but he did come ton the following Sunday, with 

his son and » nephew or cousin, and they 211 went to the 
defendant's house, where the plaintiff and his son Looked 
through the property and the olaintiff then eaid he did 

not want to buy it and asked for the return of his §300, 
and the defendant declined to return it, reninding the 
Plaintiff? that he had agreed to forfeit it if he fsiled 

te carry out his purchase, This witness aleo testified that 
the plaintiff told her that be concluded not to buy the place 
Because he found it was near the home of = sister of his aad 
he didn't want to live near her. She was asked if she we 
te receive a oommiseion for bringing the plaintiff and the 
defendant together and she said that she was not te be paid 
anything by the defendant but that the plaintiff had told her 
that if she found a place he would give her something for 


her services. 





v 







Sa 
aie 


oye atd pated teiwes es sass bakiews ‘Whiealaty ot ‘ie 
trary out ri boorys wat nave aft ta an bned tot say “tare 
et sone Weraiete on test Ban er: oat bee sods for 


net oe doe alae hee pide ” moe ‘qnabanted oe a 
ait ae Lite at faaweesge abe i ‘oF Beliat fasbaated 





sOOOF Pilealaly oe wee of ered bovew ad stogy Seomss wb “a he 


ae ae bal Shitsaete adpetadt. hesikiast outs eoend 
at pateg auehed qakneve oibwo tole ‘at mo rhe 








ima eid qaqa tom ahh ad dads sod awed atpachasteb a a 






thee oenhanes gutkwonrot bat aod omen bis a det «8 


amt oo vaee bike “eset hats alms te ‘wesigan & het 07 ad or 
hemtnet mea ebit ew Wadutate ott stage sfexod atencteotab | ve 
did Of Bhew wait Q2htwtele esd ae etreqone: gute gavel te ae 
eh eis te mendes ott eet bates haw Fi yee af Ce 
At qutentwor 02 seater oO OAMLiond tociewlon oti hee 





 poLta® od BP dt PheYWst eh Roots hed of onde Wetman 
fase PokERO? coke anaseie oiet - wamntte neg ait tae’ qyeees oF 


Boece OMe qu OF POR babirfhens eM ead? Kel Mtot Thien emt 
hee ott Yo Yotaio & te aoat Gee ee ee ee | rere 


Sew els Ti hewlew vow wo yee Hous ONL OF take Sane od 
att Ans Videnints odd gaignred sot moloetemen @ ovteoee et 
bine ed od ie eaw-ede Fed Bi ow wie Rae gochaged gerenweRed 
ted bev bal Mritalety ole bap ood Seetee teh ode qe gees 
ao eS and aig Brunw ed eate w dee see re 






ole 


Tony Marce@i teatified thet he had known the 
plaintiff about eleven yenre and the defendant about a year, 
and that he wae present at the time the pla intiff coal led on 
the defendant to negotiate for the purchase of this house; 
that he and the previous witness want over to the defende 
ant’s house with the plaintiff on thet eocasion. He 
further testified that»he saw the plaintiff make a §300 
payment at that tiwe end heard him say that he would ree 
turn the following night and make « contract and pay $200 
more, ami "if I my not want to buy house, you keep that; 
if you don't want te sell you eust double the depesit,* 
meaning that in that event the defendant would heve to pay 
double the smount of the deposit if he failed to oar ry 
eut his agreement to sell. ‘The witwueas further testified 
that $500 wos the axount te be paid as an initial paye 
ment, and the plaintiff said he bad $300 in his pocket 
and would bring the remeinder the next agent. 


fhe defendant testified that he never met the 
Plaintiff before he calledte buy his house with the tvwe 
witnesses who had previcusly testified; that he showed them 
ever the property and they agreed on the price of $9,000 and 
the plaintiff paid him €306 at the time and promised to 
bring $700 the following night, at which time he would 
have hig lawyer with him and they would aeke out a contrset. 
He further testified that plantiff did not return until 
@unday, when he announeed that he wes not going to buy the 
Place, a@ he did not like it, and on this cecasion he asked 


the defendant to return his soneyj; and the defendant said 
that he replied, “You eay if you dog’t buy I keep the $300, 
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and I give you 9600 if I don't give you my houee.* The 
defendant further testified that he declined to seturn 
the $300 to the plaintiff; thet before the claintiff 
returned and said he was not going to curry out the deal, 
the defendant head berrowed money and paid off the junior 
enoumbrances on the property, awounting to $1100; that 
he borrowed the money for thie purpose at a bank on 
sixty day note, and that it was going to be neconsary 
for him to put a new second mortgige on the property in 
order to teke up hie note at the bank, in view of the 
failure of the plaintiff to go through rith the purchase 


ef his propefty,. 


At the conelusion of thie testimony the trial 
court found the iasuea fer the plaintiff and fixed hie daanges 
St 9216.40, which was arrived at by allowing the defendant 
eredit for the expense he had gone to in getting the premieees 
ready to convey to the plaintiff, 


In support of his appeal the defendant contends 
that the record shows that the plaintiff, in the trial of 
this ease, failed to meet the fundamental requirement that 
& plaintiff must establigh his case by a preponderance of the 
evidenee, in order to regover. in support of that contenticn, 
the defendant points out that theenly testimony for the plaine 
tAff was his own, while that of the defendant is supported 
by two “abeolutely diginterected® witnesses, defendant then 

am@guss thet even if his testimony were uneupperted by any 
evidences, the plaintiff could net recover because he necesse 
arily would have failed to establish hia case by a prepondere 
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ance of the evidence, citing Peaslee v. Glass, S1 T11. 94, 
We have repeatedly had oecasion to point out that "neither 
the decision in Peasles v. Glass, nor even the dictum of the 
learned judge who wrote the opinion is ground fer the dee 
Claration of any such universal rule,® as that contended 
for by the defendant, 
231 T1l. App. 658; gears, Rosbuck & Go. vs Konre-Sleyton 
juumber So., 226 I11. Apv. 287. In our opinion it way not 
be said that the witnesses testifying for the defendant 
were entirely disinterested. the witness Fiore Karcesi 

was expecting to be paid something by the plaintiff in case 
ahe found e place for him to buy. It further appenre that 
ehe referred thin to one place which he did not buy and then 
to the property of the defendent, which he alse concluded 
net to buy. Ghe also stated that she had som feeling 
against him, the plaintiff, net, however, because “he 

did not carry out this deal but because he had mde it 
mecessary for her to come into court and testify, which was 
displeasing to her, - 2 situation which made her husband 


aANETY « 





We have referred to the evidence showing that the 
defendant offered to return $150 to the plaintiff. the trial 
court deducted something from the #400 elaimed by the plaintiff, 
which apparently represented some expense to which the defend» 
ant had been put by reagon of the plaintiff coneluding not te 
buy the property. he trinl court had the advantage of seeing 
the witnesses and hearing them teetify, and in view of all 
the circumstmeces, we are not disposed to daturb the judguent, 


For the reasons stated, the judgment of the Municipal 


Court is affirmed, 
TAYLOR AND O'CONNOR, Jd. GONGURe APY IRUED. 

















oe ene ‘cot herseey ak nataies one aeoew cute cabot b NE 
babsestace tactd ‘ae ‘ene Seanez dove Juan | weld at ’ 


iheus "ya ee. miiarige "0 ‘a ae on Br: ast i 2 | 
deshes'teb ott 10% gatyhet wot nosunaz iw oat tute bias ad : 
bevarail wnee' word te ant sbotaoretatekh vioratay ol 


i fener ad Witeatata weit we aaidg sn98 hey ad os suai ue 

: faite puseuge wediuwk #1 syed e+ mtd x0 voalg w | vi - : on 

ake ue un Sem eke och kate epaty ome oF Mad bower ade 

Z bekefonon cada ad datiw .tasbavtes nas to wrmgeng oat ot a 
; . Ritina® nce Bad ede fede heedee eats one yee oF ton we ; 





mth oauaged guxvewot .tou VFettetalg wrt ats Gontays 

$8 aba fol 9¢ gamnond dnd ievh wile goo qemun dom Bi 
ane dpicie ethteg? Sue Poon ond mon ef tow Yel gkeeneeel 
hasdsat wed show seis moktoetin & = rod of yatnsetenth 


ot dott ymiwuin onan iye ae ot betestes avad of” si5h rye 
ee ee ee ar asd 
— Qemtety eth WE bomtasy 20h ear most gotéronoe betheeb Peto 
es | ohwekeh 9? dhidw of AaneM@eD enew Hetainemnme YteMeRmEeeT se bile + 
ob 80a gathuioken Wetecely ade To denen eh emmy teed thet Gale 
gniom Qe qyutuavte ot tit owen Kedet eat phonon ont que 
Aa Ko wet nd daw ayhhteat made yateseed bee senemel seem 
stage 9 tases Se ee 

| Snptetene ott Ye saemghat ode Ghotase adoedas OMe WER 









tw id 


BLITZ BAOS., & Oorporation, 






Appellant, 
} APPEAL FROM 
v COURTY COURT, 
THADDEUS LAING, GOOK COUNTY. 


i B39 1.4. 66% 


gi gi a filed Dec. 2, 1925. 


q Pr alll 4 


MR. PRECIOING JUSTICE TAOMBON delivered the opinion 
of the court. 


The plaintiff, Blits Bros., sued the defendant Laigg, 
in the Gounty Gourt of Cook Gounty, claiming that he had pure 
chased s quantity of phonograph eabinets from the plaintiff 
fer the gum of $900, ond that he had received thes but had 
failed to pay for them. To the deoclarstion filed by the 
plaintiff, defendant filed « ples ef the genersl iseum. ie 
wae represented by tro lawyezva st that time, one of whet 
aftervards died, but the other continued as the attorney of 
reeord in the cene until after judguent had been entered. It 
appeara that the ense was regularly resched for trial on 
February 28, 1934, st which time counsel for the pleintiff, 
With hie witneenes, waa in court ready fer trici, but the 
defendent was not present nor was any counsel in court ree 
presenting him, and in bie absence the plaintiff made the 
necessary proof, and the court entered judguent against the 
defendant for the amount of the plaintiff's oleia. 


After the Judguent term, namely, on March 36, 1924, 
the defendent orally moved to "vacate and set aside the default 
and judgment® which pad been entered egninat bim, and om April 
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12, 1924, that motion wes denied. Later, the defendant filed 
& written petition and still later an amended petition under 

seotion 89 of the Practios Act, seeking thereby te vacate 

the Judgment, and on iimy 20, 1984, the Gounty Court, purauant 
to said petifion, vaented the judgment, By this append the 

Plaintif? seeks to reverse the order vacating the judgment. 


ig the amended petition filed by the defendant, 
under seotion 09, he alleged among other things, that the 
plaintiff had secured an order of default and hed proescded 
to take judgment against him when he was absent from the 
ity; that on February 27, 1924, he telephoned the office 
of the attorney for the plaintiff, and hed & gonvrersation 
with one Waleh, who Wes an employee of the attorneys, and 
who wag the agent of the plaintiff whe exeeuted the affidavit 
of clais attached to the plaintiff's declarations that he 
told Walsh, in thet conversation, that he was subpoenaed 
to appear ae a witness, at 2 court at Bockford, Iliinois 
and thai Waleh then egreed to have this case continusd, when 
it wae calied for tricl on that day “and on subsequent ecmge 
fona,* until the defendant returned; and that the defendant, 
relying upon that agreement, went to Rockford and vac aheeht 
from the City of Chicago until March 17, 1924; that imnediatee 
ly woon his retura he found that Yalsh, contrary to his agrese 
ment, had eecured an order of default through his employer, 
the attorney for the plaintiff, and that he had ‘mot contimed 
the cas® ag agreed. ip, his petition the defendant further 
set forth that he hed at a11 tises conducted himself in a 
diligent samer, and he aligged that he wan ready for trial 
when the oase was called on Jenuary 33, 24, 30, February 5, 6, 
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7 and 326, 1924, on which eocasions he answered thet he 

was ready. Defendant further eet forth in hig petition 

that he had a good defense upon the merits +6 the whole 

of the plaintiff's dewand; "that on Getober 1, 1924, he 

was retained by plaintiff as agent to s#1l certein phonte 
graphs upon & commission and received delivery of said phone- 
grapha, ae agent advertised sane, but being unsu¢ceseful, 
informed plaintiff and, at ite request, stored the sxe in 

@ Warehouse, teking ® warehouse receipt in the sane of 
Thaddeus Leing and sending same to plaintiff, Phonographa 
remained in warehouse sbeut a yearg thet petitioner is ine 
formed that the werehouse man continuously requested plain- 
tiff to pay storage, but plaintiff failed, whereupon warehouse 
man advertised and sold for storage cherges." The defende 
ant alleged further in his petition that *inmediately upon 
hearing of the order of default and the rendition and entere 
ing of judgment® he empleyed « lawyer to represent hie end 

to have the judgment veon ted, 


The plaintiff did not question the legel sufficiency 
of this smended petition under seaticn 89, by filing « demurrer 
to it or by waking & motion te strike it, but joined iscue on 
4s by Liling an anerer, which, among other things, set forth 
that the convereatiog defendant nlieged in bie amended posie 
tion he had had with Walsh, did not take place. The plaine 
tiff alleged in its answer thet on Uecenber 31, 1933, the 
cage wee set for January 16, 1924, ty agreement between counsel 
representing the respective parties; that on January 16, counsel 
for the plaintiff oalied up defendent’s lawyer and asked if 
the latter would be ready for trial on January 18, end he ree 
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plied that he would not be ready ae he wished to withdraw 
from the ense and had requested the defendant to secure 
another lawyer; <- thie lawyer has never withdrawn from the 
ease, and at the time of the filing of thie answer 4111 
remained attorney of record for the defendant; that the 

case next appeared on the trial o21) on January 23, and 
thereafter on Janvary 24, 30, February 5, 6, 7, 26, 27 and 
SB, 1984; that the plaintiff wes at all times ready for 

trial and that the plaintiff's attorney directed his clerk, 
Walsh, to attend the court call and wateh i¢ and snnounce the 
Plaintiff rendy for trial; that ‘eleh had no authority te 
make ony egreenent with regard te s continuance or othere 
wise; that when the case was reached for trial on February 

7, defendant asked for » continuance, in orde¥ to procure 
another lawyer sad the court continued the oagse to February 
30, for that purpose; that there was no trial o2l1 on Febe 
yuery 26, and the case next apreared on the call on February 
36, but wee not reached for trial; that the defendant appeared 
in court and anarered thet he was ready; that on the next 

day, February 27, the case was reached for trial but out 

over to the following day, February 28, on which day the 

case was heard and the judguent was entered in favor of the 
plaintiff. It wae further alleged by the plaintiff in ites 
snewer thet on the morning of February 27, the defendant 
telephoned Welsh, in the office of the plaintiff's lawyer, 
and asked him to continue the aase aa he had to go to Rockford, 
but Walsh refused to do eo; that when the oase was reached for 
trial in court on that day the pleintiff's lawyer stated to 
the court the telephone request for continuance wade by the 
defendant, and the refuenl to continue, by the attorney for 
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the plaintiff, end the court continued the case to the next 
Gay; that on the following day the judguent was entered and sone 
time later a lawyer, representing the defendant requested the 
plaintiff's lawyer to vaonte the judgment and the latter dee 
elined te do ao, These pleadings eontained other allegne 
tions which need not be set forth bere, 


Om the lesue thus joined by the allegations of the 
amended petition ef the defendant and the answer of the slaine 
tiff thereto, the trial court heord teatimony. The defendant 
testified in aibstance to the facts ae he had alieged thes in 
his amended petition, i, the course of ‘is crose-exenination 
he testified that hie lawyer teld bia he wanted to withdraw 
from thig oase and that he hed anether laryer that was coming 
in ss acon as the onse was ready for trial. He further testie 
fied that he consulted his new lawyer the firet part of Fevrue 
ary but did not ask bia te enter his appearence in the ense, 
fe testified further that the first thing he did after returne 
ing to Ghicege ond iecarning what head happened, was to employ 
@ lawyer to represent him. fhe lewyer for the vlaintiff and his 
euployee, Walsh, teatified forthe pleintiff and their teetie 
mony was such as to suppert the facta alleged in the enswer 
filed by the plaintiff in responses to the defendant's asended 
petition. It will not be necesesry to wake further reference 
to this testimony. 


Beither the facts alleged by the defendmt in bia 
petition nor the testimony given by him in support of the 
petition, were sufficient te warrant the vacting of the 
judgment entered, under section 89. Even if we assume that 
the defendant eet up sufficient facts to show a seritecricus 


© 





ali we 
eb 


eee emt oS Oakey ast bevaitnoe re nua bes zentery ot Xt 
anna base one eran naw tnewatrt a enh desman ed) ae Sagi we o 


atgette. vaita pontetnee aynabenty onedt : «on ee a eekse 
ened speak ro he ta ae 


ade PG anottenetia ett or her sal ere wrens wth e 4 
wt hg ae Yo semen at fae tata bab whe Yo wenenteg’t ee 


ial ies 







tasbasten we NAO treed suieD Loner ose —- i 


ms wade bayelia hat oc aa etoa® ole ae oaatedae mb bortaener } 


Lohreiaaneenome ait ky eeewed alt al wobble babawes wad ar 


 momhses oF hoteey 42 wht Riot woyenl nid tate HaRrteeee ont 
gatos maw sant sequal saigona Rad od fete bee ooee whee meee 





 eibtane ame 6h Lene cot Chase vow sos ony oe somn we mE 
uso Le taaky 99H one MOCMRT WON Ad SuPKeRMED OM nSd DORE 


ebbae Ode OL eaEMO Bas tad OF aid das toa BED tad ee 
werenton eave Mab OF puke geek edt sade vodrest Rotmoces eB ts 
yoigewe of mew jSonndgad ded Sade gaineen shee comune wah 
| id bus Witdakoty ex} set toyent oa? cid Maooergey OF Teywel 


“abisnd tlasd baa MRenelaly aden MoTkiveed Hele omeeteee 


| — eneea edt at hawetse wiesk aly deqque OF wa Bhew ame yam 
ay alin gieetiueha) ate oF ancogery i TMteltale ene ye Beret | 
aaa a. bee epson ib iowen a 
a ane a Paasuoten wae xd hoyekin wont bat we so i : 
ee te depeyun a4 ‘abd wt norty Yooubtert ode com asithieg 


willis Agere ES 
, a pottaosy ot toatiex of tasteathos exew aokehton 


A aA Li eal lk al ik al ca eS a a PS CSE ee Gee Me TER ea PPR Tage poe My te any 








of 


defense, which is very doubtful, we are of the opinion that 
it is entirely clear, from the defendant's own allegations 
and testimony, that he was not diligent. Hie lawyer, whose 
appearance wags on file in the ease, had notified him that 

he desired to withdraw and,on several cecagions when the case 
was onlled for trial, that lawyer wae not present but the 
defendent was piesent. On one of theese ocoseaions the eave 
was put over so that he might secure a new lawyer, and he 
adwite, on crose-examination, that about that time he did 
consult a new lawyer but 4id not request hin te come inte 

the case then and file bie appearance, - his plan seening 

to be to bring the new lawyer into the case when if wae going 
to be neceseuary to try it. wen if the conversation which the 
defendant claime he had with Yelsh, oceurred, he was not 
warranted in deliberately leaving the city, with the keowle 
edge that he had no lawyer looking after the onse for hin. 


We have reerntly had occasion to pass on @ Very sinilear 
situation in the case of fF. t. Paist do, v. begpoki, iil. App. 
Gt., Ghn® No, B0002; opinion filed Goteber 36, 1925, not yet 
reperted;=- that case, arising under section 21 of the Municipal 
Gourt Act. As we there seid, quoting from American gurety Go, 
of He¥e ¥. Bliss, 214 Tl. App. 463, "Judgments will not usually 
be set aside upon charges of broken oral agreements, long after 
the expiration of the period of time for so doing specified in 
the atatute, where such charges are directly denied and where 
it is apparent that the rights of ene complaining there-e 
of might easily have been protected byba written stipulation 
of counsel." 


Reither in hig amended petition nor in his testimony 
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does the defendant show ony error of feet euch as would 
justify the vaenting of the judguent under sé@otion 89, 
What those errowe are have repeatediy been eet forth in 
the decisions. forabia v. 
309 111. 153; Shapwen v. orth 

tll, 179. Harrie v. Ghicoge Wreoking Co. 
Seemer v. Commerois) 








for the reasons stated the order of the dounty 
Gourt, vaonting the judguent against the defendant, ia 
reversed, 


OROER REVEROED, 


TAYLOR AND O° CONOR, dd. JONGURe 
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Opinion filed Dec, 2, 1925, 


UR. PRESIQING JUSTICE THOMSON delivered the 
opinion of the court. 


The plaintiff? Gelse Srinkmen brought thie action 
against the defendant Gehl, and two others ag indorsers on 
two promiasory notes, one for $26,000 and the other for 
$4,006, both due on demand. ‘There was «2 trial resulting 
in a verdict for the plaintiff, A new trial was awarded 
and in the course of the second trial a juror was ri thdrawn 
and the caee comtinued. Before the issues rere submitted 
to the jury on the third trial, the defeniiente, other then 
@ehl, had been @liminated and the iseuse rere submitted te 
the jury as to Gehl alone. The jury found the iseues fer 
him. A judgment in his faver followed, to reverse which the 
Plaintif? has perfected thie appeal. 


It appears from the record that one Bartel, 
lawyer who hed known the plaintiff's husband during his life 
time and who at the time of the events involved in this case 
was the plnintiff's lawyer, was engaged in the automobile 
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business with severnl others, including the defendant Gehl, 
one Hegerle and the plaintiff's son. At first this business 
was not incorporated but in April 1930, it wa incorporated 
under the naze of Megerle@trinkaen Go. Bartel becewe the 
president of the Company, the defendant Gehl the view president, 
and the plaintiff's som the secretary, It further eppears 
from the record that the plaintiff put various sums of money 
into the Gompany, from time te time, until thece sues 

game to aggregate $206,000. She held the company’s ninety 
day notes for that smount, and she teetified that there was 
a director's meeting of the co mpany in Ootober 1926, at the 
company's place of tusinesa on Michigen avenue in the City 
of Chicago, and that she attended that seeting and there 

met Bartel, the president, and the defendant Gehl, the vice 
president. Her notes were due and she demanded her money; 
and she testified that they told her they didn’t have any 
money. The told them that she needed the soney to live on 
and she testified that Gehl told herthat he hed no money 
then but that he had a law suit pending against the G rnetion 
Milk Company and he expected to get 617,000 out of that, end 
as soon as he did he would pay the notes, Ghe testified that 
on that eocasion they geve her tro new notes, these being 
the notes sued upen in thie ease, and they made out one of 
the notes for $26,000 and the other for $4,000 because she 
was in need of some money af soon #5 posaible and they 
expected te be in = position te take up the $4,000 note 
shortly after that. when she received these new notes she 
surrendered the old ones. The netes rere signed, *Megerie- 
Brinkean Go., by Benjamin F. Bartel, President." The dee 
fendant's indorsement appeared on the back of the notes. The 
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plaintiff? teatified that the notes were signed by Bartel 
and indorsed by the defendant in her presence and that 
Bartel then handed them to her, 


The plaintiff testified further that there was 
another director's seeting of the company held at the Law 
office of Hartel, the president, in dsnuary 1981, ond that 
ghe wae called to attend that meeting by Bartel. She anid 
that both Bartel and the defendant were present at that 
meeting, a6 well as her son and her daughter, = its. Nall. 
Ghe alee testified that e conversation teok place on thet 
eocasion, with reference to her tro notes; that Bartel «tated 
that the automobile bueiness of the Megerle-trinkwen Gq. wae 
"$12,000 in the holes" that ehe then asked, "hat ebout ay 
notes, and what abeut thie money?” thet Hertel then said, 
‘"Hobody is getting any money, Gen't bring in these noten;* 
and that the defeniont Gehl then aesured her thet “,e long 
ae Jghbu P, Gehl is here {k wiRi pay those notes,* and that he 
added, turning to Bartel, the president, *This ie not the 
way to meak to re, Brinkwen.* 


On crose~exanination the plaintiff wae asked 
whether she did not remember that che wan one of the holders 
of the expital stock of the Hegerleefrinkaan Go. end she ange 
wered, "No, I never bought stock, iI didn't pay anything 
for it, there was novody to pay anything for ite" The come 
pany fimalliy failed and went into bankruptcy, and the plaine 
tiff admitted on crose-examination that she appeared before 
Referee Eastman as = witness and testified that he had paid 
$5,000 for stock in the company and $5,000 for her son's 
etock, oni had loaned wegerle money te pay for his stock and 
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that the aggregate of $14,000 used for that purpose was 
part of the §30,006 that the eompany owed her, On ree 
direct examination she testified that befere she went to 
the office of Referee ieatman, upon the ogcasion of giving 
the testimoney referred to above, ahe was told by Bartel, 
in the presence of the defendant Gebl, that ifshe did not 
testify as they wanted her to, she would lose all of 
hey money, snd that she wae not te shew these notes; that 
Bartel told her what she was to say at the hearing, and 
‘whenever he would look up it meant yes, and when he looked 
down it meant noj I was to wateh wo he should tell me,* 


Thies witness identified some of her checks, drawn 
to the order of the company, ond stated they were given 
eo that the eompeny aight secure poasession of sone autee 
mobiles that were to be sold. She testified that in connece 
tion with some of these checks, she received warehouse 
Feceipts whieh she later turned over to Hartel. She alse testie 
fied "we were ell supposed to have stock, nobody wes supposed 
to puy anything, that wae the understending. I am not ace 
qQuainted with any of those affeirs. ir, Bartel hae fixed 
Bll those things te quit himself.* Spe alse testified that 
the only attorney ehe had representing her at that time 
was Mr. Bartel, Ghe testified further thet before she went 
te the referee’s office, in the course of her talk with 
Bartel he told her she was going te be asked about paying 
85,000 “on each of the stocks and i was to say yes. He 
tried to mke me believe { had subscribed for $5,000 worth 
of etock, He told me to say yes * ° * In this hearing 
before the referee, Oh, yes, he told ms to say, - to tell 
about the $5,000 and that I leaned to pay for Mr. Gehl, - 


he 
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Mr, Megerle, and I never did, nobedy wae supposed to pay 
anything for stook, I don't know how that was fised. Kr. 
Bertel has fixed that »1) himself," 


The plaintiff's daughter, Mre, Rall, testified 
that she was present in Bartel’, office, inthe Tribune 
Building in Chicago, in January 1991, ot the meeting ree 
ferred to by her acther in her testimony, and she corrobore 
ated the testimony given by the plaintiff, relating te the 
conversation she had with Bartel and Gehl at thet tine about 
her notes, This witness also testified that Bartel had been 
her father’s attorney before his death. 


The plaintiff's son, William F. Srinkman testified 
thet he waspresent when the netes sued upon were signed ald 
delivered to hie mother, upon her surrendering the ninety 
day notes which she held at that time, He alse testified 
that he was present at the meeting in Bartel's offies * just 
before the show of 1921," and he corroborated the testimony 
of his mother and sister as to the conversation which took 
place at that time, between his sother ond Bertel and the 
defendant Gehl. It is quite apparent from the orosse 
examination of this witness that he was a "dummy" secretary. 
He testified that he woe *given the name of searetary of 
the company;” that he had to go cut and #011 care “in the 
territory;* that he countersigned checks in advance; that 
he never kept minutes of mectinga; that he never had custody 
ef the corporate seal or the corporate minute book or of the 
atock certificate book; that he bad seen the corporate seal 
"but Mr. Bartel always kept these. I never sesled anything. 
I never saw the seal on anything, that was «11 done when I 
was asked to sign *right here’ * * *, 1 never had anything 
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to do with the books, = never wae sllowed to, ir. Megerie 
had charge, under ir. Bartel's direetion, of the books. 
They voth worked them together. tr. Kegerle wae the 
treasurer * * * I had to go out inte the territery to open 
up the different agencies * * * thet wma ny job. I was 
away three weeks at © time * * *. At times I signed notes 
for the corporation.* the witness was shown severe] notes 
of the company bearing hie signature ae secretary, which 
were legued at thesgase tine plaintiff's notes wert Loaued, 


The defendant Gehl teetified that he was the per- 
eon whose name appeared on the back of the plaintiff's 
notes and tat he renewbered the seeting at the office of 
the coapnany, im Soteber 1980, when these noten rere signed; 
that businees had not been very good and the company had lost 
money and Urs, Brinkman *wanted to have something to show 
how much money she had invested in the eutemobile businses, - 
that was the trend of the argument;* that some new notes were 
made out at thet tine *to repregent the ancunt of money she 
had imvested in the Megerle=Brinksan Oo.;* that he sseked 
Bartel "what this was for and he enid these to papers 
represent the amount of money that irs. Brinkann had ine 
vested in the Megerlee-Brinkenn Co.* Thies witness testified 
that he nleo hed invested money "like Mra, Brinkean,” and 
that after her notes "were completed* he asked Bartel, "Hor 
what have I got to show fer what i have invested in the 
Bogevle-Brinkean Goet* and that he wee then given some notes 
to represent the $14,000 be had paid into the coupany from 
time to time, This witness denied the conversations testified 
to by the plaintiff, He eaid nothing had been senticened about 












silo ott i estneisis ruin ¢ vk neta i see 
m os new OLSON ek axedteyes madd bedraw site _—_ 
nego of yrot exes e729 otal tye ey o4 bed 3.* * * amare 
ear 2 sfiot yo ey tad * + * ee dave dip Sola: 
“paton hau Es sant? oe : ee 
aotex _fsravoe pede, ase west Fe eae jpereoti Ot 
debi Wheto a8 pau? org 2e abd gered “ soy 
_shewent hdaiel meen aerthinet ste emo ke eee Fa bramg 





si i 











hthed goes ate ode te toed ony : 





goeate anew voter (snot ete 0mm zadsico rey : 

Heed had names Mt hue Boog ney mort tom Bad ae tnd, tedt 

ce 4 esa “8 ¢ axadeonon svat wf Batawe® eam, om pais ; = oe 
ie ‘ono eneca wan sume tat a \cearart oe al MEP ; 

oie eee te frome ot taweergen Gt" Gate, -. 4, led Shae 

a) - bstae ad ett ‘et acca atien Ex ie at at i st oF ae sa | 

aang, one soot Ewe ed al te Dad oe 



















mae as asec toe 88 sets “patie Re dearest od m= i : | : 
hati ivant eanne sa ane tt sect, +: ome Legg 1 one 
ane A gmamsboa ont wa” wren ad had pete, met teat 
son akot etl mine we pave town oun weter wed seta, Sede ate 
“sie aw bornerns, avn i faite 20 woe 2 39m, x ae se ; 
neton soot aovty ani aon ad see hae MT agit seacale Soon teeg os 
Wt i see Yakane a8 otk hang bad ad BG RE ast cn ore 


destaiaos seodbeanornce ade denmob neat 2 ee 





ove 


@ suit he had aguingt the Carnation Milk Company, Dat he 
admitted he had # lawsuit with that compeny and thet sartel 
wee his lawyer in that cave. This witness testified that 
he was present at the aceting held in January 1931, in 
Bartel’, office, as testified to by the plaintiff and her 
aon ond daughter, sll of whom the defendant said were pree 
sent et thot meeting, but he denied that there was any 
conversation there ae toetified to by the plaintiff and 
her witnesces,. The defendant saintained on direct examine 
tion that bis only connection with the company ens em an 
investor, but he admitted on eroge-exasination that he was « 
the vice president of the company. 


Bartel testified that he waco the president of the 
Megerle-Brinkman Go. and that be wrote out the bedy of the 
notes held by the plaintiff. He teatified that at the Sete 
ober aeeting, referred to by the plaintiff, they discussed 
the amount of money thet was invested in the business, and 
the plaintiff requested a memorandum “of the amcunta that she 
pat inte the business;* that wegerle took the books and checke 
ed ever the acounts that bad been paid inte the company, ond 
there wa ® discussion ag to whether it asounted te £29,009 
er $50,006, after which the witness wrote out the notes sued 
upon and tires. Srinkmnn was to bring in somo other notes which 
she had, and the new notes were te be signed by Filliam Brinke 
MAN, 28 SeoTretary, oni were also to be indorsed by him, and 
that he, the witness, took the notes and put them in his 
desk. He testified that the notes which the plaintiff we te 
wring in were never brought im, and that the notes sued upon 
were not given to lire. Brinkman and that she did net take then 
away with her at the time they were ande out. 
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He further testified that at thie time notes were 
amie out representing the amount Gehl head invested in the 
company, and these notes were signed by the witness, as pree 
sident, and the plaintiff's non, oe seeretary. He testified 
thet be did not have a meeting in his office in the Tribune 
Building, attended by the plaintiff ond her daughter end eon 
in Jamary 1921, but that there was euch # meeting im April 
of that year. Ke testified that the £30,000 represented by the 
plaintiff's noter, wae represented by an item of @5,000 for 
her subscription to capital stock, $6,000 she advenced for 
the subseription of her son, and $4,060 for the subseription 
of Megerle, - that these amounts were inelutied in the notes 
she held. 


The witness Kegerle wae onlied to the atand by the 
Plaintiff and he testified that he wae the aoneger and tren 
urer of the Kegerle-Brinkean G.; that he at mo time made any 
entries ag to the ecapitel stock of the company, up to the tine 
he left the empicy of the company, in kovember, 1920. 6p 
erose-exanination he was asked "yhat was an oversight on your 
part, waen't itt? and he anerered that it wae not an orere 
sight, that no ome had ever told hiw to aske entries in the 
books with reference to the eapital ateck. This vitnese was 
later reenlied bp the plaintiff and shown a statement which he 
said he prepared at the direstion of Sartel. This «ta teuent 
was entitled, "Financial Ctxtement of the MegerleSBrinkman Go., 
October 1, 1920." It contains a list of nesets and Liabilities. 
The List of linbilities @ntains nine items, referred to as 
*Sill& payeble*® the first ef which is *Selms Brinkman, $33,950,‘ 
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Gn Grosse-exenination he teatified thet 211 the money that 
wae paid inte the company by anybody wee carried simply 
as *bilis payndle*® and thet if any of it wae toe apply on 
atook, *and was put on the books, 14 would reduce that 
anount of money, it would reduce the account of the bills 


payable,* 


fhe plaintiff's son was reonlled to the stand 
in behalf of the plaintiff and a docwmeant entitled "States 
ment® and reading, *“Qhicago, Cetober 1, 1926, Selo Hrinke 
wan in aecount with MegerleSgrinkwen ¢o,* was introduesd 
in ¢vidence. The witneee tevtified he received that doqunent 
from Megerle and Bartel on the day which the deocusent bere, 
Getober 1, 1970, at which time he was direoted to give it 
te his mother; that the defendont Gehl wag present at that 
time and that he received the doeusent, and not his aother, 
beenuse he was sitting nearer to Sartel than his wother wae. 
This etatement contained several itens of interest, one 
an item of interest on $27,500, to Gatober 1, at 7 per cent, 
froa June 25; another, interest on $2,000 tonOctober 1, from 
May 6; and enother, interest on $2,900 to Ootober 1, from 
March 3, totalling $637.39, from which there was deducted 
interent on $1,000, from September 16 to Ontober 1, snounting 
to $3,868, leaving a balance of $635.51, It will be seen 
that this interest covered an aggregete prineipai of $30,000. 


In support of the judgsent appealed from the 
defendant contends that he was merely an inuvester in the 
company and not in tough with ite business, and that the 
failure of the company ocensioned a loss to hia as well as 
to the plaintiff. All of this might be true and yet the deo- 
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fendant be liable as an inderser on these notes, He admits 
that he was the vice president of the company. He does not 
contend that there was not sufficient consideration to sup- 
port his indorsenent, 


He gontends thet the notes were incomlete upon 
their face and that they were never delivered, It io ene. 
tirely clear from the teetinony to which we heve referred, 
thet William Brinkman, ae secretary of the company, wan a 
mere “dumy*, There is no such evidence in the record as 
would tend to show that these notes required his signa ture, 
That he signed certein other notes iawued by the company does 
not establish the fact that the notes in question, signed 
by Bartel ae president, were not the goapany's notes. the 
only one who testified thet the notes were not delivered 
wee Bartel. Even the defeniant does not testify to that, 
@ueh inferences as ony be drawn from bie testimony on the 
subject, would indicate that they were delivered, aa testified 
te by the plaintiff, her daughter snd her aon, Bartel alse 
denied that the perties met in his office in danuary 1971, 
ae testified to by those witnesses, which fact wan oxnoreesly 
admitted by the defeniant in the course of hia testimony, 
fhe evidenes shows beyond sll reasogable doubt, thet the 
motes were delivered, 


The only further contention advanced by the defende 
ant, in supoort of the judgment, is that the plaintiff is 
not entitled to reeover on theese notes because he did not 
receive a proper notice of dishonor and demand for paywent. 
If that wae the basic of the action of the jury in finding 
the isewes for the defendant, we are of the opinien that the 
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finding was -gsinst the manifest weight of the evidence, which 
share that in January, 1921, the plaintiff made what amounted 
in substance, to a demand for the payment of her notes and 
the return of her money by the company, in the defendant's 
presence, and that it we made clear to her that the company 
could not pay her and she reeeived the defendant's aseurance 
that he would pay the notes. I, that situation, nothing 
further was needed in the way of formal notice of dishonor 
and demand upon the defendant. 
badd, 175 111. App. ‘151. 





That this $50,000 which bad been paid into the 
company by the pleintiff did not represent in part any stock 
subseriptions made by her, is entirely clear. if the cone 
trary were the case, the company would not have given her 
the statement it did, showing what waa due her as interest 
at 7 per cent on the $30,000, up te the date of the notes 
sued upon, nor would the finaneial statement of the company 
list its indebtedness to her under "Bille Peyable,* as the 
record shows it did. ‘Taking it as a whole we wokld say thet 
the evidence introduced in behalf of the defendant tended to 
strengthen rather than weaken the plaintiff's case, 


The plaintiff complaine eof the fact that certain 
incompetent evidence was introduced by the defendsakt. The 
Plaintiff is in no position to complain of that, as the ree 
cord shows no objection was made to it. However, as the 
case ia to be tried again we will say that there is grave doubt 
as to the admissibility of much of the testimony which the 
defendent offered, Weinstein v. Sprints, 234 111. App. 492. 
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Yor the reasons eteated the judement of the 
Munielpal Gourt is reversed and the cause ig remanded 
to that court for a new trial. 


JUDGMENT NEVERSED AWG GAUBE REMANDED. 


TATLON AND O'GOHHGR, JJ. CORGUR, 
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UR. PRESIDING JUSTICH THOMBON delivered the 


opinion of the court. 


By this sppeal the defendant ineurence Jompany 
secks to reverse & judgnent for $133.40, recovered ayainat 
it in the Yunicipal Sourt of Chicesgo by the plahntif?, whe 
brought this setion, claiming $358, under an insurance 
policy issued by the defendant Sompany to Mamie Loftua, 
which policy the plaintiff alleged hed been assigned te 
her s few days before Mamie Loftua died. In her sta tenent 
of claim the plaintiff alleged that the consideration fer 
seid assign«ent eas moneys due and owing from the dsoeased te 
the plaintiff for beard and for medicines and room rent, 
anounting to $413, and tie payment of undertaker’s expens— 
468 upon! the death of Mamie Loftus. She further alleged 
that when veaie Loftus died she ewployed an undeftaker and 
in that connection incurred an expense of $142, emi that 
this bill had later been paid by the insurance Company, under 
the terug of the policy it hed issued to wamie Loftus; and 
the plaintiff's suit was for the belance between the azount 
of the policy, $500, and the payment Which she alleged had 
been made to the undertaker, by the insurence company, ef 
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$143, or $358, 


By ite affidavit of merits the defendant denied 
the material allegations set forth by the pleintiff in her 
statement of claim, und alleged that under the terms of 
the policy, the liability of the Insurance Company, upon 
the death of Mamie Loftus, asounted to only $366.60; ond 
that under the terms of the policy the Company had paid the 
undertaker's bill, amounting te €168.50 and had paid the 
balance to one Hattie Maher, & sister of the insured, Mamie 


Loftus, «nd that it owed nothing further, under the policy, 
either to the plaintiff or anybody else, efendsnt further 


denied that there had been any assignment of the policy. 


§ The issues thue joined were submitted to a jury 
resulting in & verdict firding the isauee for the pinintiff 
end fixing her damages at the sum of $1335.40, following 
which the judgment was entered, 


The policy issued by the defendunt Company to 
Mamie Loftue ealled for a payment of $500 immediately upon 
receipt of proof of the death of the inaured, *to the exeo 
eutore or administrators of the insured, unless paynent 
be made under the terms of the next succeeding paragraph." 
The paragraph referred to provided that it wae "understood 
amd agreed thet the Company may make any payment **" proe 
vided for in this policy, to eny relative by blood or cone 
nection by marriage of the insured, or to any person appeare 
img to said Company te be equitably entitled to the same, 
By reaneon of having incurred expenses on nehalf of the 
insured, for his or ber burisl, or , if the insured be more 
than fifteen years of age at the date of this policy, for 
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any other purpose, and the production by the Gompeny of a 
reocipt signed by any or either of enid persons or by other 
eufficient proof of euch payment * * * to any or either of 
them, shall be conclusive svidence thet such payment or 


provision base been made or granted to the person or persone 
entitled thereto, and that all clsime under thie policy 


have been fully eatisfied." Another clause in the policy 
contained a proviaion to the effect that if the age of the 
insured had been misrepresented “the amount peyeble under 


this policy shall be such as the premium would have pure 
chased at the correct age." The age of the insured as 


given in the policy was 36. fhe only testimony in the 
record conesrning her age is te be found in @ depseitian 
given by her sister to the effect that she wae born in 1876. 
The policy was iseued in 1920, That being the oage, the 
insured was 44 years old at the time the policy was issued, 
and not 3%. The uneontradicted evidenes ic that the pree 


mium called for by this policy would purchase $366.66 in 
insurance, at the age of 44, Theat being the case, that ameurt 
would menagure the liability of the defendant in any event, 


The deceased Mamie Loftus apperently had no imnede 
fate fomily. Ghe lived in a mmall apertwent, renting out 
two rooms, Some weeks before her death, when she was very 
ill, one of the reomers summoned her friend, the plaintiff, 
to osre for hey, The plaintiff testified that che wae 4% 
the howe of Mamie Loftus for five or six weeks before her 
death, caring for her might and day, snd that about two weeks 
prior to her death Mamie Loftus gve the plaintiff her insure 
ance policy. The defendant had been notified to produce the 
policy at the trial and the poliey which they produced vas 
shown to the plaintiff and she was asked if that wee the 
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policy which the deceased had given her, ad she said that 
it could not be because there wos an assignment on the back 
of the policy she received from Momie Loftus, which aseigne 
ment was duly executed. The plaintiff testified that ofter 
the death of Yemie Loftus, one English, an agent of the 
defendant, called at the honse and she turned the policy 
over to him, and when she did so "he seen the writing on 

the back of it amthe eaid to me I wae not the beneficiary 
because the siater wos, and he refused te bury her and I 

sent 2 telegram to her sister, whet i ahevld do.* Yhe tel¢e 
gram which the plaintiff received in reply from the sister, 
Hattie Maher, directing the plaintiff to bury the deceased 
in Ghioage, was reocived in evidenes. The plaintiff testified 
that she wae told te go to the defendant's office and that 
whe did ao on several occesions "witil I got tired.* she 
further testified that when ghe went over to take care of 
Mamie Loftug the latter rea behind several weeks on her 
payments for the premiums on this policy and that she, the 
PlaintifZ, paid them. fhe weekly premium was 39 cente,. 

The plaintiff alee testified that she paid out "about ten 

or fifteen dollers, something like that® for medicines ond 
that she paid *the rent for the flat and bilis fer food 

and everything.* She was asked how such they ascunted to 

and she anewered, *The rent was $12.00 and I supplied ochethes 
for her.” Ge testified further that about seven yeore prior 
to her death Mamie Loftue had boarded with her for « period 
of about three years, her borrd amounting to $7.00 a week, 
but that she had only paid her for sbout a year and that 
gines then she had been owing for the balence of thet time, 
On orogs—-examination the plaintiff first testified that she dia 
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not know Mamie Loftus had a sister, ine was then asked if 

it was not a fact that the first thing she did after Mawie 
Loftus died wee to send » telegram to her sister, Hattie 
Maher, at Marcuette, Hichigan. fhe then aduitted that she 

Gid know that the deceased had = sister, She admitted further, 
On Grose~txaminetion, that she had told the defendant's agent 
that she, herself, was a sietex of the deceased, wut she 
explained thie by gaying that the undertaker had told her 

she hed te say thet *to get her buried, otherwise the ine 
gureance would not bury her.* 


& mn who hed roomed in the home of the deceased 
for some four or five years before she died, testified that 
’ he wae the one whe omlled the piaintiff to take cure of the 


deceased some weeks before her death. He testified further 
that shortly before the death of tyeie Loftus he was etande 


ing by her bed, ‘when she signed on the back part of the 
polioy that she gave it to Hrs. Danicis ond I was a vite 
ness to thet. That wae « Pradential insurance policy.* 

He was shown the policy produced by the defendent and rae 
asked if that was the policy and he eteated it was not. On 
erosgeexanination he was asked whom he had talked with 
about the ease and he said he had talked wkth the plaine 
tiff and he wae then asked if she told him what wes on the 
wack of the policy and he said he eaw it there himself, 
Upon being asked what it was he replied, “that she gave 
the policy and what ems in the house, everything, to irs. 
Daniels, because "i owe her sore money tinn that,’ she said.” 
He wae also asked whether he knew the signature of the dee 
eensed and he said, *Yes, I believe I do.® He was then 


handed one or two documents purporting te wntain her sige 
nature and he was asked if her sig- 
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nature was there and he anid, "Mo, I don't think 4% is, 
i am not sure of it,” ond he later added, "1 can't tell 
her signature, I don't know if I ever anw it.* 


The defendant's agent, English, testified that 
the policy produced by the defendant at the trial was the 
policy turned over to him by the plaintiff at the home of 
the decensed a dey or tre following her death, and that as 
#0 produced at the trial, it wee in the same condition as 
it wae at the time he regeived it from the plaintiff, ond 
that he had never seen an endorsenent on the policy. Thia 
Witnese further testified that when he omlied ot the home 
ef the deceased om the firet oceasion after her death, the 
plaintiff told him she was a sister of the degeased; that 


he then left a dowtor's certificate with her and told her 


to have it filleé out and he would be back the follering dag 
with some other papera which he di4 not then have with hig; 
that he osme back again the next day and saw the plaintiff 


apd said to her, "You are not a sister of live, Loftus, you 
told me yesterday you were her sister," whereupon the plaine 
tiff replied, "Ghe called me a sister." He then explained 
te her that she wae not the beneficiary under the policy and 
then asked her where the *¥i11 Form’ in this policy was ond 
she repjied thet theres was none, whereupon he told her that 
the Company had a record of the Will Form om the policy of 
the deceased, which the latter had made out to her sister, 

He alee testified, without objection, that the undertaker 
told him a day or two after the death of the deceased that 
the plaintiff had torn the origin®l Will orm off the policy 
and brought it over to hia. The agent further teetified that 
he told the plaintiff if she had any claim to make against the 
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Company for any portion of the money due under the policy, 
she should"fix up an itemised statement of what ire, Loftus 
owed her and I would send the claim in to the Gouwpany and she 
said she had a lawyer to take onre of her case and I told 
her to let her Lawyer take care of it." He further testie 
fied that no such statement OF claim was ever received from 
the plaintiff, From his testimony it appeare that in sone 
instances the defendant issued a duplicate of its policies, 
but that the policy produced by the defendant in this cace 
was the original pelioy and the one which he had received 
personally from the plaintiff, He explained thet a "411 
Fotm" was a form the defendant used "on industrial insurance 
in case a party wants to make anybody « beneficiary in the 
policy they sign the Wi4ll Form and that makes them the benee 
ficiary in the policy." Tne defendont then produced and ine 
troduced in evidence a form, dated a month after the date 

of the polioy and about tre years prior to the date of the 
death of the insured, in which she requested and authorised 
the dompany, in theevent of her death, to pay the amount of 
the benefit specified in the policy te her sister, Hattie 
Maher, provided the latter survived her, and thie document 
provided that "the recsipt signed by said person or other 
sufficient proof of such payeent, diall operate in the same 
manner ae the receipt or proof of payment described in gnid 
pelicy.* This docunent further provided that it wae mte 
wally agreed that nothing contained therein wae to vary in 
any wanner any of the provisions, agreements or conditions 
contained im the policy or the epplicetion therefer, *eapeci- 
ally the provision in the policy that the Company any meke 
payment provided for in the policy to any relative by blood 
or connection by wagriage of the insured, or to any other 
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person appearing to seid Company to be equitably entitled 
to the sae, anything herein to the contrary notvithstandinge® 


While it dees not affect the decision of this case, 
we feel compelled to observe that auch provisions as wo have 
quoted from thie policy, end this so-eajled "Will Fora’ are 
eo worded by the Gompany a6 to mean that a designation by 
the insured way be ignored by the Company at will. tnder 
such clauses as these, if an insured designated a sister, for 
example, as her beneficiary, the Company might sleet not to 
psy the sister at #11 but some stranger, provided only, it 
*sppeared” to the Company that auch etranger was “equitably 
entitled® to the money, by resaon of having been put to some 
expense in behalf ef the insured. uch provisions are cere 
tainly not te be encouraged, 

A auperintendent of the defendant Gompany testified 
that in his experience of @2 years he bad never seen a duplie 
gate policy issued by the Company unless the word *Duplicate* 
was warked upon it. ‘he policy introduced in this case cone 
tained no such designation. 


The deposition of Hattie Maher, the sister of the 
insured, was taken and she stated that the insured had at 
one tame sent the policy to her and had leter written and 
asked her to return it, which she hed done, and that she wis, 
therefore, greatly surprised when ashe learned, after her 
sister's death, that she had designated her ae her beneficiary 
Ghe testified further that after she had received the soney 
which the defendant dompany had sent to her, under the policy, 
ghe kept on receiving billie for her sister, and she paid thes « 
they eom@ in, so that when she was through she had less then 


Wess oid emvteBPoen Aue ¢ watt y 
tee el al homie ent 3 ona oa td 





$70.00 left. 


It ie apparent that in finding the ieoues for the 
plaintiff the jury did not adopt the theory advanced by her 
on the trial of the onse. Ghe was suing for $358, which she 
glaimed wee the difference between the face of the policy, 
$500, and the azount she alleged the Goupany had paid to the 
undertaker, $142.00. Although the jury found the issues in 
faver of the plaintiff, they, however, did not fix her damages 
at $358, the amount abe claimed, wet they fixed her dana gre 
at the sum of $223.40, The evidunse shors thet the undere 
taker's Bill ancunted to $168.50, ond thet the Company, con- 
sidering theagelves Liable for a exxiwum $566.60, said the 
difference between that awount and the underteker's bill, 
which difference was $198.16, to the sister of the decensed, 
ag designated ty her in the se-ealled “1411 Fora*. The jury 
apparently considered that the defendant sucht to be required 
to pay the fowe of the policy, #500, ond in awarding the plaine 
tiff damages in the sum of $133.40, they fixed the anount «t 
exetly the difference between (560 anid the eva ef the unier- 
taker’s bill, $168.60, and the paynent to the eieter of the 
degeased, $196.10. In doing this, it will be seem that the 
jury gave the defendant ersdit for the oeyment of $198.16 
40 inttie Maher, and as te the isgues involved between the 
parties, on that payment, the jury'e finding was really fer 
the defendant. 


Se far as the finding of the jury my be considered 
as involving the question ef the assignuent of the policy, by 
the deceased te the slaintiff, we are of the opinion that the 
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finding wae Serinst the manifest weight of the evidence. It 
would seem to be entirely dlear from the evidence that there 
was nO Besignment of this policy, and thet the peliey introe 
duced in evidence was the policy isaued to the decensed and 
turned over to the agent of the Company by the plaintiff, 
Nothing whatever appears on the reveres side of this policy 
and it ie entirely dear from m examination of theori ginal 
policy as we find it in the record, that nothing was ever 
written upon the back of it. The teetinony submitted by the 
Plaintiff? was that the assignment she olaimed the decersed 
had written upon the policy wee written with pen and ink. 


However, we are further of the opinion that even 

Af the deceased had executed an assignment of the policy, as 
Claimed by the plaintiff, the Jompeny oould, under the terns 
of the policy and the soecenjled *%111 Form pay the under~ 
taker's bill and the balance to the sister of the decensed. 
That they dic so ia shown by the uncontradicted evidence in 
the record, and that these payments mace up the total amount 
of defendant's liability under the terme of the policy, was 
also established by the uncontradicted evidence in the record 
to which we have already referred, Ye are, therefore, of the 
opinion that the trial court should have instructed the jury 
to find the issues for the drfendant, ae requested in the ace 


tion submitted at tne’ clobéeof the case, 


For the reasons stated the judguent of the Municipal 


Gourt is reversed, 
SURGRENT REVERBED. 


TAYLOR AND G*COMNOR, JJ. CONGURe 
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MR. PRESIDING JUSTICS THOMBON delivered the 
opinion of the court. 


By this appeal the defendant Olay seeka te ree 
verse a judgnent for $250, recovered against him by the 
plaintiff? in the dounty Court of Gook Gounty, for damages 
caused to the plaintiff's savtomobile, in « collision with 
one driven by the defendant. 


The collision oecurred late in the evening on 
January 16, 1923, at the intersection of 47th street and 
Woodlawn avenue in the Gity of chicago; 47th street being 
an east and west street on which a double track street car 
line was located, and foodlawn avenue being s north and 


south street without street car tracks. Yhe tro streets 


intersect at right angles, The plaintiff's car was a heavy 
seven passenger Cadillac. It was being driven east on 
47th street in the eastbound street or track. fhe dee 
fendant'’s car was a light Packard coupe. It was being 
driven north in Woodlawn avenue on the east side of the 
street. The Packard hit the Gedillac, toward the rear of 
the latter oar, swinging it sround toward the northeast 
and throwing it up against the front of an electric autoe 
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mobile thet had come up and stopped just east of the 
Gast orosewalk of the intersection, This electric 
automobile hed been driven west in 47th strevt, with 
the Left wheele betreen the raile of the weet bound 
atreet car track and the right wheele north of that 
track. <A weatbound street oar wma brought to a stop 
a few feet enst of the electric sutomobile, just as 
this @llision teok place, 


fhe driver of the electric automobile testie 
foed that he saw the defeniant appreaching 47th street 
from the south and he knew he gould not get across the 
street, "before he cot to w¢ beenuse I figured he woul d'nt 
get it stooped at the specd he was going, © I brought 
my car to es stop.* He testified that the defendant was 
driving his car sround 30 miles an hour sad he didn't 
notice whether it slowed up any as it reached the crosse 
ing. He said he first sew the defendant's ear when it 
Was seventy-five or one hundred fect away. The evidence 
shéws that both streets at this intersection are about 
75 feet in width, 


The motorman of the street car testified that 
he saw the plaintiff's car coming east on 47th street and 
the defendaat's car coning north on foodlawn avenue, and 
thet the twe cars came together on the exat side of Soodlawn 
avenue, the front end of the defendant's car striking the 
rear ond of the plaintiff's ear. hie witness saw the 
plaintiff's car before he saw the osr of the defendant. 
He did not notice tho Intter until it was "just about the 
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the south building line" of 47th atrect. He gave it 

aa his opinion that the oars were traveling ot about the 
game gpoed and thet they both entered the intersection 
at about the aame time. That this could not be zccurate 
is apparent from the fact that the plaintiff's ear moved 
Bluest entirely across Woodlawn avenue from the point 
where 1% entered the intersectian to the point of cole 
lision, while the defendang’s oar moved only about one 
quarter of distances across 47th street between the point 
where 1% entered the intergection and the point ef oollise 
ion. 


The plaintiff's chauffeur ectified that he 
was driving eect in the eastbound ear track on 47th 
atreet about 15 miles per hour, and as he reached Woode 
lawn avenue he looked tc see if there rere other cars going 
north and south; that as he looked he esuld *tspe in from 
fifty to seventy-five foet" shen he was even with the builde 
ing line, ond that he caw no oar and he proceeded exnat; and 
he next saw the defendant's oar only a few feet from hin, 
for *he waa going so fast it was hard to see and he hit we," 
when hia car "was on the other side of the intersection." 
He teatified that at the speed he was going he could have 
stepped his car in five feet. 


The defendent testified that he was driving his 
ear at about 15 miles ani hour ond centinued at that speed 
until he reached the crossing; that he btew his horn about 
60 feet from 47th street; that he started to look to the 
left, to see if there wee anything coming from that way, 
when he saw the clettrie automobile, which hed "gradually 
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slowed down" on the exeat cide of the intersection “and 

i kept my eye on that to anke sure i waen't going to hit 
him and just then I heard a ornsh, * * * I didn't see the 
other car at all, the cnr that hit me. 1 gaw the street 
oar * * * J did not hear any signal from the Gadillae.* 
On crosse-exonination he teetified thet he slewed down 
when he got to 47th street to about 10 wiles an hour; that 
he knew there was 2 atrevt oar atanding there, 


One Wulry was walking south on the exet eide of 
Woodlawn avenue about 150 feet north of 47th strect. The 
firet oar he noticed was that of the defendant, coming north 
in Woodlawn avenue. He then noticed the plaintiff's oar 
coming @ast in 47th street, Bhen he ouw the defendent's 
oor it was 300 or 300 feet from the intersection and when 
he sew the plaintiff's cer, "almost at the same tise,” 
At was 100 or 150 feet west of the intersection. He testi- 
fied that the plaintiff's cer reached the intersection a little 
before the defendant's car did. On ¢crosseexumination this 
witness testified that the defendant's ear was & "smell Six" 
coupe end the defendant's car wos a much larger and a auch 
heavier oar. 


The defendant contends that the verdiot and 

judgment are against the unnifest weight of the evidence 

on the issue of the plaintiff's conttibutery negligence. The 
defendant presents hia argument in suprert of that contene 
tion on the theory that these tro care reached the intergeo- 
tion et about the same time and that as his car wes approache 
ing from the right, it wae incumbent upon the slaintiff te 
give him the right of way, citing Partridge v. Eberstein, 
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285 Ill. App. 209, Ip that case this court remarked that 
both the plaintiff and the defendant were approaching the 
intersection there involved "et such « rate of speed and at 
guch respective distances from the intersection as to come 
under the operation of the statute, and the plaintiff should 
have given the right of way to the defendunt's sautomobile,* 
and the fact that he did not *contributedto the accident and 
henee he is barred from recovering demages in thie action,* 
in our opinion the testimony presented in the case at bar 
presents 4 somevhat different situation. In our opinion 

the rule as to the respective rights of parties approaching 
a street intersection from different direetions, is correcte 
ly set forth in Soimon v. Hileon, 227 111. App. 286 and 
Barling & Oo. ¥. Liow Gs ony, 11. Apo. OF. First 
District, Case Ho. 20875, eae yet reported) opinion filed 
Gctober 28, 1925. 





The eb taang/one driving the eleotrie automobile 
was in & position to give more reliable testimeny about the 
approach of the defendant's car to this intersection than 
the motorman of the street car was, fhe driver of the elec- 
trie automobile wus nearer the intersection and he brought 
his car to ® stop because he was watching the aporonch of 
the @efendant*s car. The motorman of the following strect 


car, whose teatimony is euphasized by counsel for the dre 
fendant, in presenting his argument in this case, was 
further frou the intersection and he was watching the 
@lectric automobile ahend of him, to see where it was 
geing to stop, so that he might be sure to avoid hitting 
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him, The motorman testified that he did net notice 

the defendant's car at 211 until it regched the south side 
of 47th street. The driver of the electric automobile who 
was watching the approach of the defendant's oar across his 
path, and whe stopped because of that approach, testified 
that the defendant was driving 30 miles an hour. ‘the 
testimony of the plaintiff's chauffeur to the effect that 
he was driving the plaintiff's osr 15 miles an hour is not 
contradicted. He drove over three quarters of the way 
across Woodlawn avenue before his car wae struck, near the 
rear, when it was practieslly across the intersection by 
the defendant's nautomobile which wae driven slong the east 
side of Woodlawn avenue, If the plaintiff's car was being 
ariven at a speed of 15 miles an hour and the defendant's 
was driven twice ae fast, it is quite apptrent thet the 
plaintiff reached the intereeotion first for it traveled over 
twice as far as the defendsat's cardd, in the intersection, 
before the collision. When the plaintiff's car reached the 
intersection the defendant's oar must have been some dise 
tance south of it. It certainly could not be said as a matter 
of law, from the evidence in thig record, with reference to 
the positiogs of the »respective oszrs, in relation to the 
intersection, that the defendant wae in &@ porition to claim 
the right of way, nor, if he finding of the jury wes based 
on the belief that the defendant was not in #uch a position, 
as a matter of fact, could it be said that such finding is 
against the annifest weicht of the evidence, 


The plaintiff's chauffeur testified that he Looked 
to the south as he ap reached the intersection and could see 
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no Gir appronehing. It wes late et night andthe evidener 
does not disclose the condition of the lights on the defende 
ant's sutemobile nor just what the condition wae with ree 
gerd to light about the intersection of these tro streeta, 
The question of the alleged contributory negligenct of the 
plaintiff's chauffeur wae for the jury to pase on, and we 
eannot say from the evidence in this record that their finde 
ing on this iseve is agninet the uanifest weight of the 
evidence, 


fhe defendsnt complains of the refusal of the court 
to give tro of the ingtructions requested by hia. One of 
these referred to the question of contributory negligence, 
In our opinion the refuse] of this instruction was justie 
fied for two reasons. The first is that the instruction is 
argumentative, Ite opening sentences read ae foliewsa: * The 
court instructs the jury that the law does not permit one care- 
lessly and negligently to bring upon one's self or one's 
property an injury end then recover damages because of the sconeur 
ent negligence of some other person." The second reseon is that 
the defendant's given instructions numbered 16 and 32, amply 
covered the question of cogtributory negligence from the 
defendant's point of view. The other requested instruction 
which the court refused, wae ome by which it wac sought to 
tell the jury that there oo. 1d be no recovery by the plaine 
tiff under the sixth count of the declaration. hat count 
charged the defendant with violation of a statute requiring 
motor vehicles to be equipped with good and sufficient 
brakes, There ia no evidence whatever in the record, on the 
question of the condition of the brakes on the defenim t's 
car. The instruction should heve been given, twt the failure 
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of the court to give it, should, in our opinion, not affect 


this judgment ae the judgrent is eaply supported by the 
remaining counts of the declaration ond theevidence relate 
ing to the nliegetions made in those counts. 


For the reasons stated the judgeent of the Gounty 
Court is affixed. 


JURMGRENT AY FIRMED. 


TAYLOR AND O'CONNOR, Js, OONOUR, 
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‘ Appellee, 
\ APPEAL FROM 
wv | WUNIGIPAL COURT 
OF GHIGAGS, 


liant. 


denen. L Ar 6 @ 


MR. PRESIDING JUSTICE THOMSON delivered the opinion 
of the court, 


By this appeal the defendant seeks to reverse a 
judgment for $483.00 recovered by the plaintiff in the 
Munigipsl Gourt of Chieago, The action was brought to 
recover the amount claimed by the pleintiff to be due from 
the defendant "for work, lebor and mterial furnished the 
defendant * * * on April 16, 1924, * and it was alleged in 
the statement of clnim that the defendant had failed and ree 
fused to pay the ancunt although often requested to do 20, 

In reply, the defendant filed ite affidavit of merits in 
which it was alleged that the parties Yad agreed that payment 
should be made, on the account sued for, ninety days after 
the work had been completed and the gaterial delivered; 

that delivery was made on April 21, 1924, "and that no part 
of the amount required to be paid by the defenieant under said 
contract was due et the time of the commencement of the suit," 
which was June 3, 1934, 


With the pleadings in that form the conse wae reached 
for trial, and, the defendant not being present in court nor 
represented, the case was heard, the plaintiff presenting its 
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proof, and judgnent wae entered for the plaintiff, in the 
aun of $493. 


The only contention made in support of this 
appeal is that, as the defendant, by ite affidavit of merits, 
set up allegationa of fa0t which constituted s bar toe the 
setion, and the plaintiff filed no replication or reply, 
there was no issue before the court te be tried, because, 
ee the pleadings satood, the facts alleged by the defento 
ant in ite affidavit of merits must be teken ae true and 2 
bar to the action, unless the defendant in some monner 
waived its defense, which it did not do. 


There are two reasons why thet contention is ure 
temable, The first is the pleadings did join iesue as they 
stood, By ite statement of claim the siaintiff alleged that 
the defendant “ia indebted to it," and that the amount sued 
for *is due from defendent to plaintiff." By ite affidavit 
of merits, the defendont alleged that “said amount or any 
part thereof was not due and owing by the defendant te the 
Plaintiff at the time of the comnencement of ssid euit." 

That joined the issue between the partice without anything 
further in the way of pleading. The second reason ie, thin wae 
an action of the fourth class in the Municipal Geurt. In such 
@ ease the isaues are spat the proof shows then to be. §dgerton 


Ve Gp Re Lh Fo R¥. Cpeg 340 Ti. Sil. 


That this appeal was perfected solely for the purpose 
ef delay, is obvicus, The judgrent of the Municipal Court 
is affirmed, with the addition of. penalty of ten per cent 28 
provided by the statute. Ghill'e ill. Statutes, ch.33, sea, 23; 
affirmed 185 I11. 254; 


Town v. Alexander, 86 111. App. 513/ O' Heil v. 
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IN THE MATTER \OF THE ROTATE OF 
JOHN ¥. GCHWANBR CK, Decenaed, 


\ Appellant, / APPEAL FROM 
5 ve CIRCUIT COURT, 
‘ 
oo» QGOUR GOUNTY. ‘a 
JOSRPH A. WEBER and GHA oo 
SZ ry F Mi 
- f 
| 2391.A. 668 :. 
Opinion filed December 3, 1925, —~ oa 
MR, JUSTICE OG OORNOR delivered the opinion Pay 
of the sourt, se 7 
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By thie appeal Kuma Sehwanbeck secke to reve ae 

a judgment entered by the Cireuit Gourt ef Geok Gounty 

on the 14th day of November, 1923, thereby Joseph A, Yober 

wae allowed $250.) and Cherles A. Wymen *#100,.00 for legal 
services rendered Emam Schranbeck in the metter of the Eatate 
of John F. Schwanbeeok, deceased, und awarding Yeber sad Wynan 
@ lien agninet the funds in the hands of the administratrix 

of the estate of the deceased belonging to Kaas Schwanbeok. 


The record discloses that John Schwanbeck wae a 
widower, who hed a family of five children, some of whom 
were adults} that sometime after the death of his wife the f 
married Zuma Schwanbeck, but thet they did not get along well 
together and she filed a suit for a divorce ageinet him; that 
while the suit was vending John Schwanbeek died leaving a small 
estate; that Nrs, Trapp, one of ‘is daughters wae appointed 
by the Probate Court of Cook Gounty, administratrix of his 
estate. Shortly theresfter Eyma Sehranbeck retained Joseph 
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A. Weber to look after her interesta and he filed a petie 

tion in the Probate Court of Cook Gounty, secking to have 

the letters of administration, which had theretofore been 
iseued to re, Trapp, revoked and to have Mire. Sohwanbeck 
appointed administratrizx of the estate, The aatter cane 

on for hearing in the Probate Gourt before Judge Horner, 

and after a hearing, the court indicated that he would ree 
voke the letters and grant the prayer of the petition, but it 
was suggested by the court that Attorney Weber be appointed 
aduinistrater in lieu of re. Schwanbeck, to which Weber 
agreed, rs. Trapp prosequted an appeal from the order ; 

of the Probate Gourt to thedireult Court andwhile the matter 
was there pending a motion woe made by Mra. Trapp te vacate 
and set amide the order of revocation, This motion was 

denied and an appeal was proseguted to the Gircuit Sourt of 
Gook Gounty. The first appeni @ame on for hearing before 
dudge Barrett and he coneurred in the decision of Judge 
Horner, revoking the letters which had been issued to ures. 
Trepp and the latter prosecuted an appeal te this court. 4ftere 
wardg the appeal froa the #eond order came on for hearing before 
Judge #eGeorty in the Circuit Court. rat became of the matter 
that came before Judce YoGoerty does not appear, except that 
the matters were before him on ® number of occasions. re. 
Sehwanbeck become dissatisfied with what hed been done by 

the Probate Judge and the two Gireuit Court judges and eritie 
eized then and her counsel Weber, snd Yeber refused to have 
anything further to do in the matter. Later Attorney fyman 
appeared in the Probate Gpurt on behalf of irs. Sohwanbeck, ale 
though she testifies she never ewployed him, and proecesdings 
were had whereby the Probate Court entered an order on the 30th 
day of December, 1918, in shich all the interesteof ure. 
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Sochwanbeck in the Eatate were subsitted to Judge Horner 

by agreement and after hearing the oatter, the court entere 
ed an order wherein it was stated that *thesanid Kama 
Schwanbeck, the petitioner being present in open court 

on all of the aforeanid hearings, together with hey counsel, 
the antters in dispute were submitted to the court and the 
eourt found that prior to the death ef cohn Schwanbeck, his 
wife filed a bill for divoree against him, and thet about 

& month before his death she received $340.00 from him and 
signed a paper purporting to release his from alimony, 
solicitor's fees and releasing any dower or homestead rights 
that she had. The court there further found that Jobn Sehwane 
beck owned some real estate, but that it was not im his name 
of record, and that wae worth from $1500000 to $1800.00 and 
personal property in possession of Urs, Trapp, a8 adwiniatrae 
trix; that there were cortein minor shiidren entitled to a 
ohild'’s award, 2nd it wos ordered that the administretrix 
pay to Emus Schanbeck $750.00 in cash, and deliver certain 
items of personal oroperty to her in full satisfaction of 

all her elains against the ectate and the property of the 
deceased, An appesl Was prayed from this order but apparently 
never perfected, and the record tende to show tt afterwards 
this $750.00 wes deposited by order of the frobate couwrt with 
the dounty freasurer for the benefit of Eam. Schwanbeck, she 
having refused to accept it. 


The matter of the allowance of attorneys fees to 
Weber and Wyzen oume on for hearing before the Probate Gourt, 
and after a full hearing, the court indienated that he would 
allow Weber §2356.00 and Fyman $100.00, but if they were paid 
at ones without an apreal from his order, he would fix Weber's 
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fee at $150.00 and penn’s fee at $75.00, An order was 
entered fixing their fees at the leet mentioned ancuntea. 
Aftervardg Mrs. Sohwanbeck preyed an op eal, and thereupon 
Judge Horner of the Probate Court entered an order fixing 
Weber's feee at $250.00 and Wyman'a fees at $100.00. An 
appeal wae taken by Nrs. Sehwanbeck to the Cireult Court of 
Cook County, ehere the aatter cane on for hearing before 
the jon. Edward 0, Shurtleff, and after m hearing before 
Judge Shurtleff, judgnent was entered for the sage anounts 
as thoge fixed by Judge Horner, and it is an aopesl from 
this judgment that is before ur. 


There is evidence in the record as to the serviess 
rendered by teber and Wyman and ae to the reasonable charge 
for such services ond fwom such evidence it ia clear that 
Weber has earned at least twice ae auch am the court allowed, 
It is also clear that the amount allowed Wyaan, is to eay the 
least, Very ressonable, either of these cen have beon paid 
anything for their services and Mrs, Schwanbeck complains ¢° 
in thie court thet after seven to nine yenre after the death 
of her husband she received nothing from the estate, It ie 
apparent thet the reason she has received nothing hae been 
due entirely to her own fault. The estate was omall in the 
beginning. The part that wae coming to Hrs. Sehwanbeck is 
but & emall amount. It hes been frittered sway by useless 
pitigation, most of which it is clear was carried on by the 
insistence of irs. Schwanbeck. The judgnent appenied from 
was entered on the 14th of November, 1923, A short record 
wae filed in this court March 5, 1924, The time to file the 
eouplete record was extended and « complete record filed May 3, 


+s wnlAl 


whquonet ey ‘ana ae he 2 baer dosdnertee 
ee sete et bevedae saved sradont at w 


Rt 


arn, oesg of = 


eden ue ws: en mate tet 


“pontwnge otk ot ba batbose add mt wonebive al seedy 
— ehEnawaeae wee « ssiverdeantetueertendl : 


| * eae anes wrath Awe nas te Stall at 


8988 eae i ste. 


) heey Mh 


oR pall att POE Cia Big 





od abe an ee te oat Sdn o0.08f) on 


oie 


1934, Fyrom that time mueroug extensions of time have been 
allowed wre. Schwanbeck by tis court within which to file 
her abstract and briefe The counsel she had on the trial 
before Judge Shurtleff were permitted to withdraw in this 
court on dune 35, 1985. Her abstract was not filed until 
January 36, 1925, And after repented indulgenees of thie 
oourt, her brief wos not filed until dune 9, 1925. On #ecount 
of thesumer vacution, Weber's brief wae not filed until 
October 23, 1945, sand Mre. Sehwanbeck's reply filed November 
3, 1925. luwmercug pointe arevmade in the brief, but we will 
only vefer to a few of them in this opinion. We have examined 
all of them and they are without merit, 


When the ease enwe on for hearing before Judge 
Shurtleff, which wxa about a year after the appeal had been 
taken from the Probate Court, counsel for Mrs. Sohwanhbeck 
moved for & continuance, supported by an sffidavit, thet it 
Waa necessary to have Ura, Trapp called as a witness, But 
it ie clear from a reading of the affidnvit that there was 
ne ascuranes that tires. Trapp wokhkd be in the court in case a 
continuance were granted «nd it is perfeotly clear that urs. 
Tripp covwld have been of little or no assistance in ghving 
any testimony, except as to what Neber and Wyean did for wre. 
Schwanbeck, The court overruled the motion and we think 
Fightly. Thereupon re. Sohwanbeck moved for a bill of 
particulars, which the court 2leo overruled. This zetion 
was entirely unwarranted as it came toc late when the conse 
was ready for triaj. Horeaver, irs. Schwanbeck personally 
knew of most of the service that had been rendered by Weber and 
Wyaan, because the evidence shows she was with the attorneys 
on numerous oconsions in covrt. hen this motion was denied 
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her counsel moved the court fors trial by jury. The record 
does not dieclose any ruling of the court on this motion, 
but there was & interpolation writtén in the record, showing 
that the court had overruled the motion and exeeption taken. 
We have therefore, on motion of counsel, stricken this intere 
polation from the record, so that it appears from the record 
that the sourt did not pase upon the action, Moreover, we 

- think that theparties were not entitled to a jury trial. 
Boubet v. Doubet, 196 I11. App. 389 and cases there cited. 


After the trial of the case before Judge Shurtleff 
the same dilatory tacticea were continued by re. Schwanbeck 
end her then counsel. Om liovenber 14th, the day before the 
judgnent was entered, counsel for Mrs, Gchrenbeck asked fer 
leave to file some affidavits. The court eaid it was too 
late = thet he had decided the care, The affidavite are 
in the record and onthe book of them ic an endorsexent by 
dudge Shurtleff in his own hand rriting te the effect that 
he refused leave to file the affidavits because they were not 
true, 


Complaint is also made that the sourt erred in admitting 
certain evidence, tut there is no merit in theee contentions, 
The lesue woe simple, vie. what me the reasonable value of 
the gerviess rendered by the two aitorneya. Judge Horner heax 
the aatter end in addition to the evidence there introduced, 
he as Judge of the ProBate Court knew persomally of ao great 
desl of the services rendered, becouse they were rendered in 
open court before him and he fixed the amounts which were 


afterwards approved by Judge Shurtleff, 
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There is no merit in the contentions made and 
the judgment of the Cirouit Court ie affirmed. 


APFIRMED. 


THOMSON, *.d. 44D TAYLOR, J. JONCUR. 
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\ Plaintiff in error, ¢ ERROR TO 


Wes MUMTCIPAL GOURT 
‘ OF GHI Gago. 
GLOBE AXD RUFGERS FIRE i | 
OF MEW YORK,» 


defonsnnt Aa Error. P| 39 aks: 668 


‘Opinion filed Dec. 2, 1925, 


WR. JUSTICE O'GOMNOR delivered the opinion of 
the eourt, 


Plaintiff brought an action in the Monicipal 
Court of Ghiczege agtinst the defendent to recover daanges 
Cleimed to have been sustained on account of property 
being damaged by @ fire which occurred at folland, ij chigen 
and which property whe covered by a wliey of ineurance iseued 
by the defendant. Flaintiff alse brought another action 
ageinet the Kilwaukee Kechanics Insurance Company to 
recover damagen caused by the gaue fire ond based on 
s poliey of insurance issued by that Gomwpany. The tre cases 
were tried together by the court without a jury, the fects 
in both exees being the same. But one set of abstracts 
and briefs are filed in thie court and thie opinion will 
dispose of both ensez, At the sciose of 411 the evidence 
the court found the tecves aghinst the plaintiff. Judgnent 
wes cnteredogn the finding and rrite of error were issued 
from this court, oallirg in question the correctness of the 
judgment rendered by the Municipal Court. 
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fhe record discloses that uaintiff was on 
Tylinois corporation, engaged in businees in Chigago, 
and that it mainteined a atortehouge for sone phono- 
graphe which it owned st Holland, Uichigan. his storee 
houses hed been used by plaintiff for a npsber of years 
and when it obtnined erders for phonographs, it shivped 
them from Holland to its customers. A oonsiderable number 
ef phonographs, which were in boxes aad « ausber of exnpty 
boxes which were used in the chipment ef phonegraphs were 
at plaintiff's store-house at Apliand on danuaty 8, 1922, 
Apparently no one was at Holland, representing the plaine 
tiff but it appears that the store house had been closed 
for gometine. On dammry Sth Auguetus J. Scritemier, 
plaintiff's secretary and treasurer, together with one 
Smith, went to folland, iiiehigan for the purpose of cone 
ducting a sale of some of the phonokraphe, which sale 
waa to be held on January 11th. fhey arrived at Hollend 
on the morning of Janunry Oth, 19292, prepared some advrere 
tising material +0 be inserted in the neweprpera of that 
city snd made other preparations for the sale of phonse 
graphs. Between 7:30 and 6:00 of the evening of January 
10th, a fire was discovered in plaintiff's stere-house. 
A few minuted thereafter the fire andi police departments of 
that city arrived at the scene of the fire and the firemen 
eueceeded in extinguishing the fire after considerable damage 
had been dene, Aftereards adjustera were appointed, whe 
agreed upon te amount of the loss, namely $6276.34 end an 
apportionment of the seme between the two fire ineurance 
companies was made and it was agreed that in onse there 
wae a lisbility, the Globe & Rutgers Fire Insurence Jompeny 
should pay $4709.18 ond the Milwaukee Mechanios insurance 
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Company $1559.06, together with interest on such sume, 


fhe defendemts interposed three defenses, The first 
one wee thet the loss cocurred while the hazard wee greate 
ly increased, in that immediately preceding the fire August 
3. Seritemier and other agents of claintiff placed an oi1 
atove in the premises where the phonographs and boxes were 
atored; that the bezes were piled in such & way as to wake 
access to the stove, where the fire originated, difficult 
OF impossible; that such representatives of plaintiff 
aprinkled kerosene oi] om the floor near the steve which 
caused the fire, In other words this defense was that 
plaintiff had violated the provisions of the policy by 
inersasing the hazard. in effect anil in fact it was = 
charge thet plaintiff's reprezentatives had set the place 


on fire. 


The second defense interposed wes thet no recovery 
could be had because Augustus J. Seritamier refused to sub- 
mit to an exeminetion under onth et ficliand, Wichigan, con- 
trary to s provision of the policies, The third defense wae 
that plaintiff, an Illinois corporation, was unlerfully en- 
gaged in business in Michigan, not having complied with the 
foreign corporation lavs of that state, and therefore, the 
policies were void, e do not pase upon the third defense, 
because in the view we take of the cage, it becomes immatere 
isl, 


de to the second defense we will only my that ve 
think 4t is not sustained by the evidence. The policy pro=- 
vided that the insured se often as required should subsit 
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to an examination under oath by any wrsen named by the 
company and further thet no action upon the policy showl4 
be uainteined unless this provision@me complied with . 
The record discloses that shortly after the fire criminal 
proceedings were instituted in Nichigen « crinet august 

J. Govitemier on the theory thet he had been guilty of 
arson in connection with the property in question. A 

few hours after the fire he returned to Ghieago where he 
lived, and later on, the inzurance company served notice 
under the policy, requiring him to appear at Holland, 
Mighigan for examination. This he refused to do, under 
advice of counsel, on account of the crinminel proceedings 
pending ageimet him at Holland. fhe president of the 
@efendant company sppenred und gave testimony, under oath, 
in Ghieago, under the provision of the policy and August 
J, Soritamier wae willing to nopear at that time and leas 
also, but the insurance gompany's representative was ige 
sistent that he give such evidence at Holland, Michigan, 
It will be noted that the provision of the policy does not 
specify where the examinntion sentioned in the provision 
referred tomould be held, But counsel for the defendant 
atetes that under the authorities it ia the law that the 
proper place is where the fire occurred and in support of 
thie the enses of Fierce v. Globe & futgers, 18% Pec. 586; 
Sonneust cut Vire Insurange Go. v. George, 153 Pac. 116; 


are cited. Ye think neither of these cases are in point. 


In the fierce gee the fire oeourred at Pacific 
Gity, Washington, which was about twenty-five miles from 
Seattle and the pereon claiming damages under the policy 
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iesued in that ease was notified by the insurasace company 

to appear at Seattle for examination, He went to Seattle, 
but was placed under arrest on the ground that he had 

been guilty o& arson end at the time specified by the inaure 
ance company for the examination, he was in jail. Of coursq 
he was wnable to appear, The courtleld that he could net 

be required to appear at any place other then Pacific city 
where the fire occurred, In the George guse the party 
apyeared for examination as required by the policy, but ree 
fused to answer questions. 


In the inetent case ao far an the record discloses, 
the defendant could tnve obtained 211 the information at 
much less expense andi inconvenience at Chicago than at 
Helland, Michignm, 611 of the parties being here. It is 
Clear that the exemigation was sought to ve held at Koliand 
for the sole purpose of praitting the authorities of that stat 
to obtain jurisdiction of Auguet J, Seritemier, under the 
eriminnal proceedings there pending, he having refused to go 
there and it apreare thet extradiction of him had been denied, 
Thie defense is not sustained, 


The substential defense in the ones wee thet of 
areon, The court et the request of plaintiff found « number 
of facte and aleo held a number of propositions of law and 
eounsel for the defendan® states that the findings of faet 
are not authorized by the law and in support of this eiteer 
iret National Benk v. Northwestern Bonk, 152 111, 296, 

The opinion in that case was rendered in 1894. The Practice 
Act at thet time provided for the holding or refusing to held 
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certain propositions of law; that provision wee amended 

in ‘1907 so as to provide for the finding of saterial 

facts (Sec, @, Practics Act). So that it sppears that 

the most superficial examination ought to have dieclosed 
that the onne cited by counsel for defendant had no applicse 
tion. 


The plaintif? requested the court te find as a 
fact “that the fire in question was not wilfully and intene 
tionally caused by the plaintiff* which the court refused, 
The court held as a proposition ef law which wes subsitted 
by counsel for plaintiff, that so fer ae the defense of 
areon was concerned, defendants were required to prove 
this beyonds reasonable doubt. So that it appears that the 
learned trial judge was of the opinion that the fire was 
started by plaintiff's representative beyond 211 reasonable 
doubt, We think the law did not require thie degree of prodf, 
but that the defeniant ers required only to show that the 
fire had been started by plaintiff's representatives by 
& preponderaner of the evidence. Fostey v. Beef, 287 Ini. 569. 
The persons cleimed to have been guiity of arson in the 
imetant case were either Augustus Seritemier or Guith, or. 
beth, They are not parties to the suit, and therefore, the 
rule of law that where a cause of netion or 2 defense charges 
the comission of » crime, such crime must be proven beyond 
Teasonable dowbt does not apply. Sut we are in entire secord 
with the finding of the trial judge. It ie certain that sitting 
in e coutt of review, as we ave, we would be unable to say 
that the finding of the trial court who heard and saw the 
witnesses testify and who was, therefore, in a auch better 
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position to detersine the truthfulness of their testi- 

mony, Wad against the manifest weight of the evidence. 

Wor are we able te oxy upon an examination of 211 the 
evidenoe in the record, thet the proof did not chew beyond 
S11 reasonable doubt that the fire had been started by plain- 
tiff's representatives as the Learned trial judge found, 


Hembera of the fire and police departments of 
Holland testified on the trini and it appenrs from their 
testineny that when the firemen arrived at the scene of the 
fire and brele open the door, boxes, some of them containing 
phonographes end others empty, rere piled serose the entire 
building, = few feet inside of the door, and extended up 
nearly to the ceiling; that the fire was in the back end 
of the room, and the firemen were waeble te gain aecens 
to it, there being no opening where it could be reached 
until a number of boxes in the center of the building hod 
been removed, There is sowe evidence tending to shéw that 
there was a narrow irregular way leading from the frogt 
to the beck where the stove wae, but it ds clear that it 
was 80 narrow thet one man could not get through. Tre 
evidence also shows that there were two sa2ll stoves which 
burned kerosene o11 in the building, one near the front and 
the other near the center oin the rear; that bom, some of 
them containing phonographs and others empty were piled 
in s circular manner around the stove in the rear; thet 
there was @xceleior end other oaterial near that steve; 
that thers wae a atrong smell of kerosene. After the fire 
was extinguished parts of the floorwere eut up by the firce 
aen; burned exeelsior was removed and the police immediately 
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took charge of the prewiees, The evidence further | 

tende to show that on January 9th, Augustus J, Seritemier 
Qn Spith bought an electric atove from s merchant in 
Holland and that they returned it the next day and were 
given in exchange a kerosene 01) burning stove. A police 
offioer teatified that in paesing slong hie beat, a short 
time before he fire, he discovered two wen piling up boxes 
in the premises. The evidenee also showed thet seritenter 
and Smith bought « five gallon oan of kerosens, and that 
it wae afterwards found upon the prealees; abowt a gallon 
and @ half of kerosene left in it. It further appears 
that criminal proceedings were brought in Michigen against 
Augustus J. Geritemier, bat whether axgsinat Suith doer not 
appear. Og behnlf of plaintiff, Augustus J. Soritanier 
testified and denied that he knew of the omuve of the 

fire. He testified that he and Smith had been ameving 
boxes in the premises go ae te get the phonegraphs in cone 
dition for the sale, which was te teke place upon the 11th. 
He admite buying © new stove, but denies that it was exe 
changed for an electikie stove. He further testifies that 
the stove in the rear was an old one which plaintiff had 
just sent by express to Koliand se as to help heat the 
premises; thet thie stove was piaced in the rear of the 
store room ond upom lighting it, At ms found thet it 
leaked; that they moved £t around within a few feet from 
time to time and still found thet it leaked; thet they then 
took a part of it to ® man nearby who said that he could 
repair the stove and that repairs were made on it; that 
afterwards the stove was a,tin started and a short tine be~ 
fore the fire he and Gmith left the preeises and went to their 
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hotel; that when he heard the fire alara, he end Smith 
went to tha ywenlses but were told by a police officer 
thet nothing could be done; that they then returned to 
the hotel end endeavored to telephone the president 
of the company, who wae in Chisago, wt rore unable to 
make the connestion, and left shortly after midnight, about 
one o'elook, for chicago. There is other evidence in the 
record on this queation, but re are clesrly of the opinion 
thet we would not be werranted in reversing the judgment 
in view of the trial oourt's finding. Augustus J. Seorite- 
miexy was in no way corroborsted by any one. fhe san whe 
was said to have repaired the stove wee sot called. Wer 
Wan there any evidence that hia deposition was sought. 
Wor wan there any evidence by any expreseman ue to the 
delivery of the old stove from Ghiesgo. either was any 
attempt made to corroborate the testineny that he endeavored 
to telephone Ghicago shortly after the fire. He left at 
one o'clock that night. Grisinal precesdings was started 
shortly theresfter agninst hia and he hae not gone back 
te Hichigen, Gn the contrary he resisted extrediction proo 
eeedings. We heave exanined 211 of the evidence in the record 
and are alearly of the opinion thet the judgment ought not to be 
disturbed, . 

The judgment of the Wunicipnl Court of Ghicago is 
vaieuain: SVP TRAD. 


THOMSON, ©.J. AND TAYLOR, J. GONGUR, 
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THE wY COMPANY, 
a : oe 
\ Plaintiff in 
7 BRROR TO 
vw | MUNICIPAL GoURT 
4 OF GHIGAGO, 


MILWAUKEE MEQHANIOS INSUMANOK 00, 
OF MILWAUKEE, a Wis corporation, 
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Opinion filed December 2, 1925, 


MR. JUSTICE O'CONNOR delivered the opinion 
of the court. 


We have this day filed an @minion in the 
of Hew York, No. 29547, and for the reagons therein stated 
the judguent of the Municipal court of Chicago is affirmed, 
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THE PROPLE OF THe STATE OF ILLINOIEg 
\ Refendant in error, / 







ERROR TO 
CRIMINAL COURT, 
COCK COUNTY. 
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MIGHARL GLASSERRG, f 
Plaintiff Error. 


i. 28ST. Ne GB 2 


Heo Opinion filed Dec. % 1925. 


GR. JUBTIOE OG OOMVOR delivered the opinion of 
the vourt, 


Michael Glassberg and Norris Markin were found 
guilty of fraudulently conepiring to do an illegsl act 
injurious te the public trade ani their punishsent fixed 
at iaprisonment in the county jeil for 2 term of thirty 
days and © fine of §2%,900.00 each, 


the indictment charged thet the defendants une 
lawfully, wiltuliy and froeudulently conspired with exeh 
other and with nneother person te unlawfullyide en iliegsl 
act injurious te publie trade =~ that is they conspired to 
violate the Illinois Seeuritics Law, othervise known as 
the *Biwe Sky Law* of thie state, by offering te file 
and filing with the georetary of sqate of the State of 
Siligeis (1) » fraudulent bolence sheet of and concerns 
ing the checker Gab %,nufacturing Corporation, a corpura~ 
tion which showed that the Ohecker Gab ueanufacturing core 
poration owned notes reosivable in the sum of $6426.94, 
when in fact it owned no such notes; (8) a certoin echedule 
of machinery and equipment owned and posssered by the 
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Gheoker Gab Mamfacturing Corporation, wherein it was 

stated that theGab Company owned a body jig which was 

worth §6500.00, when in truth and fact ite value did 

not exceed $500.06; that the Gab Company owned ond 
possessed 2 sauple body of the value of $25,000.00, and 

an enginsering design of the suaple bedy of the value 

ef €15,000,00, while in truth and fot the sauple body 

was of a value of not exceeding 1,000.00. It also 

charged that they also filed a false statement with the 
Secretary of State in relation to the agsets of the Warkin 
Aute Body Gorrorntion, which had theretefore been tkken 
over by the Ghecker Gab Manufacturing Yorporation, shore 
ing that the assets of the Markin Gompaay wers appraised 

at $182,703.88, then in fact the fair value of the ansets 
of that Company did sot exceed $60,000.00; and that the 
defendants omitted a note for $28,000.00 of the darkin 
Gompany, which wae assumed by the Checker Gab Gerporation; 
that all of the statements and schedules showing the eerete 
of the Ghecter Gab Uanufacturing Corporation were filed with 
the Seeretary of State in the aatter of the aale of stock of 
the Gheeker Gab Manufeotr ing Corporation, wich under the 
Securities Act was classified as Glass *, ani that the 
defendants unlarfully and wilfully offered for sale and sold 
sheres of the stock of the Gheoker Gab Henufacturing Gerporae 
tion in violation of the Securities Law. 


fhe people introduced in evidence the papers apd 
documents filed by the defenimnts in the effice of the Seo- 
retary of State of the Gtete of Iylinoisz, They aleo offered 
evidence of certain witnesses who geve testimony, showing that 
eertain of the documents filed with the Secretary of State 
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bore the signatures of the defeniante, and that the sevets 
of the Ghecker Gab Manufecturing Corporation as shown by 
the doounente filed with the Seeretary of State were not 
ef the value as shown by those documents, Sut were of & 
much less Yalue, The evidenos of the people further 
tended to ahow that an appraisenent of certain of the 
aenete had in fact not been made, contrary to the stn tee 
ment mace in the documente filed with the Seeretary of 
State; that in certain inetances the velue of aesete was 
arbitrarily inereased over what they really werg; thet 

the Ghecker Gab Manufacturing dorrorntion had seeumed to 
pay and wes liable for the $26,000.00 note of the Werkin 
Aute Body Corporation, but that this itew wee emitted from 
the papers filed with the Seeretary of State. Other evie 
denee wae introduced by the people tending te prove the 
allegations of the indictment to the effect that the agarts 
of the Checker Qab Manufacturing Gorporation wee of: auch 
lees value than as stated in the cecuments filed with the 
Seoretary of State. fhe defendants offered no evidence, 
90 that the osge went to the jury on the evidence offered 
on behalf of the people slone. 


l. The defendants contend that the judgment is 
wrong end should be reversed because no offense is cherged in 
the indictment, and therefore, the court erre4 in denying 
their motion in arrest of judgment. In supoort of this it is 
enid that the indictment which consisted of wt one count, the 
second and third having been molled by the State, alleges 
thet the defendants offered te file and filed with the Georee 
tary of State of the State of Illineis, certain documents, 
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and that thie wes ineufficient because it dees not allege 
thet they wore to be filed “an the office of the Seoretary 
of State of the State of TLlinoia.* This argument in our 

opinion is without merit, Of course, the papers were to 
be filed with the Seeretary of {tate in sie office and the 
evidence shows that they were ao filed. And certainly the 
indictaent te sufficient when tested onjy by a motion in 


arrest of judgnent. 


It is next argued that "The indictment charges a 
conspiracy to do *illegel sets injurious to the public 
trade, thet ic to gay’, and then procecds to enumerate, 
under that videlioet, the seversi alleged iljegal acts, 
but only ome of which is o criminal offense, namely, the 
act described in payagraph (¢) of the indictwent." And 
counsel then enya that the word *illegei" as used in the 
indictaent seans "unlawful*®, and he continues, *Hence 
the igdictment im the case at baz, considered as am indicte 
mont for #1) the alleged illegal acte, including the 
single illegtl act which is ® criminal offense, ia bad, at 
any stage of the precerdings in thie cause, either in the 
trial eourt or the Appellate or Sypreme court, wnless geome © 
one oF more of said illegal nots are shown to be unlawful 
acts, end unless, even if seme one or wore of said illegal 
acte are such unlawful acts, it sete forth gvery one of the m- 
gredients of some one or sore of such unlavful sete, becnuse 
not one of said illegal acte is & well-known crime, thet is, 
® GFime whose elenente are well known,” We ere upable to 
follow thia argument becaune Whether the offense charged 
oonstitutes a well known erime or one that was not *ell known, 
would make no difference, because the filing of the documents 
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with the Seoretary of State by the defendonts aa officers 
ofthe checker Gab Manufacturing Gerroration, with « view 

of selling the cab company’s securities wae required ty the 
Illinois Gecurities act as » condition precedent to the vale 
of the securitics by that Jet, the false etatecents ae to the 
‘aasete of a>corperation is made a misdemeanor and punishable 
as such. If the evidence was sufficient to rorrant the 

jury in finding beyond reasonable doubt that the defendants 
aid misrepresent the assets of the Checker Gab tanufacturing 
Corporation, then the dafenisate were guilty of violation 
ef the Illinois Gecuritica law and if they econepired to de 
the acts complained of, they would be guilty of « viola 
tion of Sec. 46 of the Criminal dode, which provides thet 
if any tro or more persons conspire er agree together te 

@o any illegsl set injurious to the public trade, they 

shall be deemed guilty of « conspiracy; end every such 
offenier, whether as individusls or ee the officera of any 
seolety or organigetion, #hall woon convistion be fined not 
exereding 65,000.05 or imprisoned in the county jai} net 
exgseding one year, or shell be imprisoned in the penitenti- 
ary for a term of not less than one year ond not exoeeding 
five years, or may be so fined or so imprisoned in the 
sougty jeil or penitentiary, 


Since the agtse complained of show that the de= 
fendants were guilty of « misdemeanor in violating the 
Seourities Law, and since the evidence shows that they 
conspired to do themete complained of, they were guilty 
of Viclating provisions of feo, 4 of the Criminal Goede, 
provided the evidence shows thatiwhat they did wos injurious 
to the public trade ae mentioned in Sec, 46. e are of 
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the opinion that offering to sell and selling stock of the 
Gheeker Gab Manufecturing Corporation te the public who had 
a right to rely upon the information disclesed by the docue 
ments filed with the Secretary of State as toe the assets of 
that corporation, would tend to defraud the purchaser of 
such stock, and therefore, be injurious to the public trade 
within the meaning of the public statutes, 


In the ouse of Stewart vy. Brady, 300 111. 425, 
the court said, (p.437) “This Securities Law is aimed at the 


gale and disposition of fraudulent securities, of securities 
of fictitious value, of seeurities by persons or under 
circumstances likely to result in loss ® the purchaser 
through his being chented, it was not intended to bring 
all securities under the condemnation of the act, or trante 
actions by 211 persons, or transactions under all circus 
stances." And contiming the court said, (7.442) *while 
the privilege of engaging in « lawful businees is the right 
of every individual, it ia subject to the police power and 
mast be exercised in accordance with the requirements of 
statutes passed in exercise of thet power for the protecticn 
of the public, " * * Tne object of the law is to protect 
the public from the dishonesty, incompetence, ignorance ond 
irrespensibility of persons engaging in the business of 
disposing of securities of uncertain value whereby the in= 
experienced and confiding are likely to suffer loss.* With 
this object of the lew in mind, we think that the xets come 
Plained of, as disclosed by the record, were injurious te the 
public trade. A nusber of other contentions are made that the 
indictment is bad, but we think nome of them is of any sube 
stantial merit. 
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The defendents next contend that the court erred in 
reeciving improper and illegel evidence on behalf of the 
people and in refusing to strike out divers portiomof it. 

Tne record discloses that practioslly #11 of the evidence 
offered by the people was objected to. The objections being 

at great length, ani in fact almost ery question was objected 
to throughout the triel. Host of the cbjections were based 

on the prepesition that the indictment was bad. But since 

we have held that the indictment was sufficient, the action 

of the trial judge in reoriving the evidence wee not improper, 
It would be imposaible te keep this opinion within reasonable 
limita and pass upon #11 the contentions made by the defende 
ante in this respect, and we think it would serve ne useful 
purpose for ue to do so, But it is aufficient to say that 

we are of the opinion that theevidence admitted was pree 

per fer the consideration of the jury, and since it established 
beyond all question that the aseetea of the checker Gab Henue 
facturing Corporation were = great deal less in value than mag 
indicated by the documents filed sith the Secretary of State and 
there being no evidenes to the contrary, any error that might be 
coumitted in the ruling of any particular question ought not to 
work a reversal of the judgaent. 


The court guve seventeen instructions on behalf of 
the people and twantyenine on behelf of the defendants, and 
the defendents contend that the court erred in giving peoples 
instructions No, 4, 6G. 7, 8 9, 19, 12, 13, 16 and 17. 


Inatruction 17, which is first couplained of, ine 
structed the jury aa to the fore of verdiats in case they found te 
defendants or either of thes guilty or not quilty. These forms 
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in gage the jyry found the defeniante or either of thea 
guilty, were to the effect that if the jury found the 
defendants guilty of conspiracy “in manner and fore as 
charged in the indiotment*, ete. It ie said thet this 
instruction wes wrong end contradictory of inetruction 

33, given on behalf of the defendants, which told the 

jury that the prosecution under the direction of the 

eourt had elected to rely upon the first count only of 

the indictment and then directed the jury to dismies 

from their consideration the second ond third counte of 

the indlotuent. During the progrees of the triel, the 
aourt compeljed the people to elect to preceod under 

the first ommt only, so that the evidence wae offered under 
thet count. We think i¢ clear thet the jury could in no 
way be misled by inetrauction 17, beomuse it ie clear that 
the indiotaent on which the care went to the jury consieted 
of the firet count only, 


instruction 4 defined reasonable doubt and com- 
@luded *The reasonable dowbt that the jury is vermitted to 
entertain to cuthorize an soquittal aust be as to the guilt 
of the acouse on the whohke evidence and not a» te any pare 
ticular fact in the case not necessary to constitute the erive 
sharged.*® We thigk that the instruction ie inaccurate ond 
ought not have been given. Gut sines there can be no quese 
tion about the correctness of the verdict and judgment, they 
ought not to be disturbed. fhe People v. Helping 276 111. 
363. 


instruction 6 was on the subject of cirovuestantial 
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evidenes. Gounsel for the defendant state that this ia a 
ateck instruction which is given in oriwinal cases where 
the evidence is whelly er partly circumstantial anid thet 

it works no injury in ® osse, “where the comiesion charged 
is conceded or not diaputed®, but that it ia prejudicial in 
such caee fa the one attr where the cardinal issue is 
whether the oxine charge wee committed. Sines we have 
held thet the undisputed evidence shows that the erine 

was counitted, then tee instruction goevld not prejodies 

the defendante, 


Instruction 7 wig abstract in form end defined 
conspiracy, Inatructions &, 2 and 10 were on the eame 
subject. We think the sovrt ought not to give ao weny 
instructions on one aubject, but we ere alse of the 
epigion that the giving ef them did not prejudicially effect 
defendants, 


instruction 12 told the jury thet in determining 
the question as to shether there was 6 conspiracy thet 
they should take into consideretion the relation of the parties 
ete. We think there wee no error in the giving cf this 
inatrustion. 


By Inetrustion 13, the jury were told thet in 
deteraining the queetion of the guilt of the defendonta they 
had the right to take into consideration, if they found a cone 
epirrey had been proven, the act or declaration of one of the 
conspirators done or made in the orosecution of the common 
enterprise, ss evidence agatmust sila the conspirators, ve 
think this is in accordance with ‘the lias. 
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Instruction 16 told the jury that the intent 
alleged in the indictwent must be proven, but that it we 
not necessary to do seo by dirset positive evidrner, that the 
intent wight be inferred from facts and elreumstances shorn 
by the evidence, We think there wae no error in the giving 
of this instruction. 


it is alse contended that the court erred in 
refusing to give instructions 1, 3, 3, 5, 7, 8, and 34 
requested by the defendants. fhe court gave seventeen 
instructions on behalf of the people and twentyenine a¢ 
the request of the defendante, a great many more then should 
have been given, se the giving of euch a nusber of inzstruce 
tions tends more to confuse thea te enlighten the jury 
in arriving at a proper verdict. te have exanined 211 of 
these inetructions and are of the opinion that they were 
all properly refused, A rending of e11 the inetructions 
given, leads us to the conclugion that theinstructions given 
at the recyest of the defendsnfs were certainly 211 thet 


they could reseonuably expect, 


Complaint is 2ise made thet the court erred in delivere 
ing to the jury for their consideration three certain exhibits, 
game being ledger sceounte of the State Commercial and Sevings 
Bank with Morris Usrkin, because they were not received in 
evidencos but were only referred te by witnesses to refresh 
their recollection, and were siuply marked for identification. 

In the record these appear earked ag Peoples exhibits 1, « 
2 and 3 of the @tate Commercial and Gavings Bank, 1% does not 
show that they were merely referred to by way of identifice=- 
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tion, They tended to show thet the Markin Auto Body 
Gerporation owed money to thia bank ond the evidence showed 
that this was aswumed by the Checker Gab Goupany, 

Ye think there wae no error in peraitting the jury 

to take these exhibits and we are wiable to say that 

they would prejudies the defense, since witnesses teatie 
fied that there wae on indebtedness due by the Markin 
Corporation to the bank, and theevidence further shows 

thet this was aesumed by the Checker ab Company. 


it ia next contended thet the defendonts were 
deprived of a fair ani impartial trisl by the conduct 
and remarks @ the prosecuting attorney throughout the 
trial, and questions which the prosecuting attorney asked 
end what he stated at different times during the trial 
are pointed out in great detail, We have gonsidered 211 
the argument mamde in this reapeot and are clearly of the 
Opinion that nothing coxplained of im this respect would 
warrant us disturbing the judguent. 


The defendants next contend that the court erred 
im overruling their motion for « new trial, beceuse the evidences 
failed to prove that either of the defendants wae guilty 
of the conspiracy ebarged im the first count of the indict- 
ment. We have heretofore set forth the aubetance of the 
evidence whieh is wneoontradicted ané are clearly of the 
opinion that it shows beyond any dowbt that the document 
filed by the two defendants with the Secretary of State 
did not show the true nesets of the Checker Gab senufacture 
ing Jorporation as the law required, and that what they did 
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was @ violation of the Illinois Seourities Act, and also 
@ violation of chap. 46 of the Griminal Code, 


The judgment of the Oriminal Gourt of Cook 
County is affirned, 


AFFIRRED. 


TRONSCR, Ped. ABD TAYIAR, é. GOnOUR, 
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ERROR TO 
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COOK COUNTY. 
\ Pyaintd?? in Errore 
‘ ¥ 
‘ ; 
: / Opinion filed Dec, 2, 1925. 
‘ 


MR. JUBTICR O' OOWNOR delivered the epinion of 
the court. 


We have thia day filed an opinion He, 30006, 
Peovle Vv. Glagsberg, where we have passed upon all the 
pointe made by the defendant Markin in the inetant case, 
and for the reasons therein stated, the judgeent of the 
Griminal Gourt of Cock Gpunty is affirmed, 


APY IRE De. 


THOMEON, Pod. AND TAYLOR, J. GOUGUR, 





HENRY PR ERAPT and JACOB KnaFe, 
Defendants in Error, )< 3 i JA : 569 
ERROR TO 
Ve MUNICIPAL GOURT 


OF GHIGAGO. 
ALBERT FUCHS, 


Pireintiff in Error 


Opinion filed Dec, 2, 1925, 


UR. JUBTIGN TAYLOR delivered the opinion of 
the court. 


On Jqnuary 23, 1923, the plaintiff, Henry P, 
Kraft, brought suit in the Municipal Court agaiust the 
defendant, Albert Fuchs, for $1954.25, an alleged balance 
due for labor and materials furnished at the request of 
the defendant. There was a trish, before the court with 
& jury, snd & verdict and judgment for the plaintiff in 
the sum of $1700.74. The defendant prosecutes this writ 
ef error to reverse that judgment, 


The plaintiff filed eo statement of olaim and a 
bill of particulars. It set up a charge of $2764.25 for 
labor, and material and a credit of $850.00, leaving a 
balance due of $1934.25. The defendant filed an affidavit 
of merits in which he denied that he had requested the 
plaintiff to furnish material and labor as set up in the 
statement of claim, but alleged that *he entered into 
& contract” with them te do certain work and furnish cere 
tain material for $1500.00; and that although the viaintiffe 
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aid part of what was contracted for, they failed to complete 
the contract. He alleged further that he had paid 6850.00, 
but alleged that it was on account of the contract price. 

A claim of seteoff was filed by the defendant, but it was 
subsequently withdrawn, 


By order of the court, the papers and pleadings 
were amended so as to make Jacob Kraft an additional party 
plaintiff, 


All the evidence in the case consists of) the 
testimony of the plaintiff, Henry P. Kraft and certain 
exhibits, The defendant did not testify. The cause was 
tried on the short enuse calendar, 


The testimony of Henry Pe Kraft is at tines 
gowevhat confusing, but it is apparent flat he did not 
understand English very well, and that whatever discrepe 
ancies his testimony suggests sre explicable on that theory. 
Hie evidence shows that services ani materials were furnished 
to the defendant in the re-decoration of a house at 700 
Bittersweet Place, which belonged to the defendant. ie 
testified categorically on eross-exanination, that they 
were nut working under any contract. He further teetie 
fied that he had e conversation with the defendant about 
feptenber 13, 1933, in which the defendant told him that 
he had some work for him, Henry P?. Eraft, and if he wanted 
to do it, to show up, and that he, the defendant, *wanted" to 
pay him every Saturday as the work progressed, That is 
not consistent with the existenee of « written contract. 
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He further teetified that about the 13th day 
of September, 1923, he had a conversation with the defend= 
ant at their sumer camp, and that the defendant said he 
had some work for him, and if he, kraft, wanted to do 
the work, he should show up and that he would pay him 
every Sntuday as the work progressed; that he, the wite 
ness, told the defendant that if that was the case he 
would be theres that the defendant said the work pertaine 
ed to the remodeling of two flats at 700 Gitkersweet 
Place, When the witness was asked if he had any convere 
sation in regard to the price of the work, he anewered in 
the negative, and said that the defendant sent him a 
specification that he should figure on; that he found 
a blue print of the premises of 700 Bittereweet Place, 
and figured according to that blue print; that he mde 
his figures withbhis eon Jacob craft, 


He further testified that before he went to work 
on the housey be had a conversation with the defendant, in 
whic the letter asked him to send him an estimate, and 
that he, together with hie eon took over to him, the 
defendant, an ¢stimate which amounted to over §5,000.00, 
and the defendant said he would let him know; that later, 
he sent the defendant a statement of what he couid do for 
1500, and after that the defemiant sent that statement 
back to him "with everything vritten on what he stated he 
wanted for $3,000;* that bis son took it back te him; that 
while it was in the plaintiffs’ posstssion, they had a photoe 
graph made of it, That document with the changes sade by 
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the defendant undersoored, is as follows: 


*For Decorating of Residence, 
Myr yogis rhe 






bors and entree; clean tris 
and ve 1 wnat of dull varnish, walla, 
paint and stipple, ceiling tinted, 

Living room: Geil tint, walls painted and stippie, 
clean ¥ and trina 1 goat, also beams on eeil- 
ing nt, & grain 1 mor, 

Front Porch: Paint walle and woodwork green. 


ng room: Geiling ree and painted, walle 
painted and stippled. rear burlaped as in Front 

w odwork wash and 1 cont dull warnish, Grain 2 doors, 
Kitchen & Entree; Gell wash and tint, oe 
woodwork washed and 1 coat Bee 


3 Bathrooms: weeh and tint ceilings, walis. = 






“‘ Sei lings waghed and tinted. Walls 
sapesed furnished by owner. Yoodwark whitd, 
— and 4 closet doors grained, not the white 


r Halle: Ceili Lge Walle washed and 
painted, wagh & varates trim. 
Frt. Gtra, whe Hallway: Ceiling tint, walle 
vVaesed paint and sti a, wainsoosting 
marbliging, wash and varnish trim 1 coat 
Passage: Gell tint, walie weeh paint 
stipple, trim white, 
2nd Floor: Rear Hjile:; wash and varnish tris, 
wash and paint eei1 and walis,. 

Living room; Geil wash and tint, walle papered 
furnished by owner, woodwork washed and dull vernish 
tte Dining reom: same finish as the Living- 

rocm Poreh: green paint as lst Fleor, 
4 Bedrooms: Geil wash and tint, walls papered 
Donde by rages Noatene®. waite, exeept base 





hPOOMS { i’ we. rr painted and 
Pa ne veodrerk: white. 
Rear Stairs: Wash woodwork and varnish 1 cost. 
a in basement whitewash. 

Srd Fl. Bedrooms: paper esil, walle and border, 
furnished by owner, Wash and paint woodrork. 
1 Bathroomes Weshed end painted, clean 6° 


Outside Painting: of all windowa white, and 
eernice with beams between the press brick brown 
color, to reosive 2 esate of paint. 

For the aun of er ere rrrr 

Al W. Fuohs. 
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There was offered in evidence « letter dated 
Anuquat 24, 1922, aigned by the defendant, which was sent 
to the plaintiff and which ws written in German. The 
translation of it as it appeare in the record is as 
follows: 

*¥otwithatanding I can forget should you have 
time to decorate my house of 24 rooms in andoute 
gide then negleot the camp for the time being. Fol= 
Low the advice of a good friend. | Also on my theatre, 
siso 700 Bittersweet Place, * ” Write immediately 
if youshave time, i will see sits at onoe," 


Following the signature are the words, "Money every Saturday," 
There was, also, offered in evidence » letter dated 


September 13, 1922, sent by the defendmt to the plaintiffe, 
written in German, which is, ae it sppeara in the Record 
in English, as follows: 
"See me about the extraa, iI de not want to 
spend more than $1500.00, Probably you can mike 
proposition. Have three plans where we oan cut 
billiard room plain Te front parlor done 
three cellinges but paint i fhe radiators no 
bronse, some canvas, eto. eybe you oan do it for 
$1500.00. Then commence,” 

On December 123, 1982, the defeniant wrote to the 
plaintiffs, and in that Letter purported toqgote what the plaine 
+iffe had said. The words in that letter which are pertinent 
and which ere quoted as having been seid by the plaintiff are 
as follows: "Man, what do we need a long contract? I make 

the house for you as it should be and first clase shop in and 
outside. Tell me only how you want it done." Quoting those 
words as defendant did, suggests very strongly that no express 
contract in writing ever enme into existence. On December 16, 
1983, he sent what purparted to be « check, payable to the 
Plaintiffs for $400, There was written on the check a condition 
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that it was payable “only on the condition marked on thie 
cheok in front and rear to settle a dispute for extra time 
and material in full to date, and to firniesh the BB of all 
decorating of 700 Bittersweet." Theres were also offered in 
evidence two checks, dated Movember 4 and ligovember 25, the 
first for $500, and the other for $300. One of them cone 
tained the words "Painting Gontract,® and the other 

"fT. payment on contract." Henry PF. Kraft testified on 
eross-exenination, "We are not working under any contract." 
He stated further that he was a union man and worked eight 
hours « day on the union sonles of wages, $1.25 per heur, 
and that he charged $1.50 in his bill, and 35% on top of 
that for supervision; that he was the superintendent; that 
some of the time in the 1164 hours wze hie time, for which 
he oharged 95%; that his son was his pertner, 


It will be seen from the foregoing that the 
evidence does not show thet an express contract for a 
particular sum Was provenj on the other band, that it does 
show that pladatiffs furnished material and lebor and 
superintendence of the value of §$2784,25, and thet they 
received thereon the sum of $850.00, leaving & balance 
still due of $1934.25, 


There is no evidence tending te show that the work 
and material were not furnished, here is some argument that 
the plaintiff Henry ?. Kraft, when he testified spoke tof 
*gxtras® and that there ould be no such thing as extras une 
less there was @ contract which fixed and determined the 


specific lamor end material to be furnished, That is aot 
= 
tenable, however, as it is quite obvious from the lang 
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wage used by the witness that when he used the word extra he 
merely had reference to work and material that was ordered 
from time to time, as the work went oa, by the defendant 
that was unexpected, ond, therefore, in a sense additional. 
The evidence does not show that the document dated Septenber 
14, 1934, ever became & contract between the parties. 


Considering that the evidence was submitted to the 
jury snd that although the testimony of Henry P. Kraft is 
et times ambiguous, re do not feel that we are justified in 
overriding their verdict, The plaintiff sued on a guantus 
meruit for the reaeonable value of the lebor and material 
furnished, and that, we think wae ¢etablished by a prevone 
derance ofthe evidence, The judgnent, therefore, will be 
affirmed, ©* ire 
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THOMSON, P, J. AND O'CONNOR J, COWOUR, 
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MARY GARVEY, x 
Appellee, 2 39 ae 669 
APPEAL FROM 
We QUPZRIGR QOURE, 
COCK GoCRTY,. 


GHIGAGO RAILTAYS GOMPARY, 
ippeal of CHICANO RAILNAT 00, 
Appeliant, 
Opinion filed Dec. 2, 1925. 


WR. IVSPIO® TAYLOR delivered the opinion of 


the court. 


, July 31, 1872, Wary Gervey, the plaintiff 
brought suit for damangee for personal injuries alleged te 
have been reosived ag the result of a collision between 
@ street oar snd a Yellow Gab, in which ahe was « paacenger, 
and on Hay 15, 1924, she recovered a verdict egainst the 
defendants, Ghiceg> Nailways Company and the Yellow Gab 
Company, in the eum of 435,000.00. fhere wae a rewittitur 
of $9,600.00, end a dismissal of the Yellow Cab tompany; 
and judguent was then entered for $16,000.00 against the 
defeniant, the Ghiesgo Anilways Company. fhia oppesl is 
frou that judgnent. 


The declaration consisted originally of seven 
counts. There was a diemiesenl by the plaintiff ae to the 
second, fourth and fifth counts, The first count charged 
that the @fendents, the Ghiexgo Railways Oompeny and the 
Yellow Gab Company so carelesely, negligently and improperly 
drove, opersted and controlled the street car and the taxi- 
oab that they came inte Viclent collision, and as a reavit 
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the plaintif? waa injured, fhe third count containg charges 
similar to those in the first and stetes that the negligence 

of the defendants wee joint and several. The sixth count 

addg the charges that no proper warning was given hy the 

Ghicago Railesys fompany, and that it failed to \eep a 

proper watoh and lockout for persons and vehicles lawfully 

woon the highway. The seventh count charges a dangerous 

Fate of speed, and joint and several negligence, fhe ad 

domnus wae originally $25,006.00, but wae afterrirds in~ 

creased to $50,000.00, Both the Ghicngo fnileays company 

and the Yellow Gab Company pleaded not guilty. ©, May Sth, 

1924, the trial began, snd on Nay 15, 1924, the jury returned 

@ Verdict finding the Chicago Reilwaye Company and the Yellow 

Cab Gompany guilty ond seeessing plaintiff's damages at 
$25,000.00. Om May 31, 1924, it was ordered that the defend» 
ante be required to file written motions for s new triad withe 

in eight days. OG, dune 22, 1924, on wotion of the Chiesge 
Railways Gompany, lesveme civen to he Chicege Baileeys Gom 

pany to file instanter written exceptions to the inetruce 

tions. That was exeepted to by the nlaintiff, OO, July 14, 

1924, upon the suggestion of the eourt, the plaintif’ rewitted 
$9,000.00 from the verdict and asked judgzent for the balanee 

ef $16,000.00. G, the same day upon motion of the plaintiff, | 
it was ordered that leave be given to amend 211 mpere ond | 
proceedings by dianiesing without cests as te the defendant, 

the Yellow Gab Company. On the same day, sotions for a new 
trial, and in arrest of judgaent heving been made by the 

Gnicage Railwaya Gompany, they were overruled and exeeptions 
taken, Judgeent me then entered agtingt the Ghicego Rail- 

ways Gompany in the sum@ $16,000.00. From that judgnent, | 
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/the ‘mhengs Hatiinge Goupany prosecutes this eppeal, 

The following reagons are urged why the judgumt 
should be reversed; (1) that the evidence 4i4 net wufficient- 
ly show lisbility; (2) that the court erred in adm thing 
evidence of the contents of lost keray pictures; (3) that the 
court erred in giving inetruntions; (4) that the acount of 
the judgquent is excessive; (5) that there was a settlenent, 
after verdict, between the vlaintiff and the Yellow Geb 
Compeny, & co-defendant of the Ghicego Aailvays Ceapeny, 
of which the court refused to sdmit widence on the motion 
for & ner trial, 


(1) Was the finding of Liability contrary to the 
Weight of the evidenes? The collision took place « few 
minutes after 11 PF... March 5, 1097. the plaintiff we an 
unmarried woman, 24 years of age, of good health, ond from 
1913 had worked continuously at the Boston Store. she lived 
with her two sisters at 629 Wellington avenue. Om the night 
in question the plaintiff and her sister Anna Garvey vere 
Visiting & cousin at 1414 Gerfield avenue. About ten o' clowk 
they hived a taxi-eaxb of the Yellow Gab Sompany, got in ond 
started to drive home. The taxi-exb war driven from 1414 
Garfield Bout@eard east ® Halated street and then morth on 
Halsted street to Gakdele avenue, The collision tock place 
within the intersection of Heleted streact and Oskdale avenue, 
Haleted street is a north and south greet, snd we atains street 
cay tracks belonging to the defendant. Gakdele avenue, on 
east and west street, oressés Haleted street, but not in « 
straight Line. Onskdale avenue as it sétte the exst line of 
palsted street, is 15 feet north of where 1% meets Haleted 
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streek on the weet line. The next street north dé Oakdale 
avenue is Wellington avenue. The home of the plaintiff and 
her sister, 629 Wellington avenue, wis on the south side 
of that avenue, 2 short stance west of Halsted street, 


The taxiegab was driven by Harry Hiller, who was 
about 26 yearn eld, and had been a Yellow Gab driver for about 
teo years. The northbound etrect car was driven by one Oole- 
man, who had been a motormn for 16 yeore. He wae 42 years & 
age; but died prior to the time # the trial, On the street 
oar, in addition to the «oteorman, there were, at the time in 
question, three passengers and the conductor, 211 of whom were 
inside, save one passenger, who wee on the front pistfora, 
standing beside the xotorzan, The strect car wag a dovble- 
truck car, abort 48 fert long, “nd weighed about 37 tonsa, 

The night was clear and somewhat cold and the etreet cor 
rails frouty and, secording to come evidense, slippery ond 
* crensy.* 


The street cam dnd the taxicab, the former behind 
the latter, were going in the some direction, north, and 
the @llisicn took place in the area of the intersection of 
the teo streete. It ie urged for the defenient that the 
GOllision wns caused (1) by the taxionb etarting to turn out 
of the track, moving oltbgether outd the north bound track, 
then stopping snd then being euddenly backed onto the car 
track where the street car wis eo close it wee impossible 
seasonably to stop the street car; or (3) by sutidenly atopping 
the taxicab without the driver extending bis drm as s signal 
te following traffic, as required by statute and ordinance; 
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or (3) by atopping the taxicab in the car treok, then start- 
ing to nove forverd m short distance, and then again stepping 
the taxienb on the car track when the etreet car wae only 15 
feet away. 


The teatinony as to whet tronepired is very com 
plicated end highly conflicting. One Hollensteiner, a 
Northwestern University student, who wan atanding on the 
southeast corner, testified that he saw the taxicab stand- 
iug on the north bound track; that he did not knew @hat 
made it atop; that when he first saw the street mr it wae 
from 85 to 3) feet from the taxionb and wae traveling at 
sbout 20 wiles an hour; thet the street car caxe up ond 
bumped the taxionh in the rear and pushed it about 25 to 
30 feet over to the west side of the atreet; that the cole 
lision made quite s loud noises; thet it was 2 clexr night 
and the place was lighted with an sleotric light, which was 
burning brightly, and which woe on the northwest corner . 
He further testified that he did not know what andes the driver 
stop, nor shether he backed up or turned around, or what he 
aid, eave that he stepped, 


One Ludwig, who was # police officer at the time 
in question, and, at the time of the trinl, # special police 
officer for a bank, testified that be was riding on the street 
ony and was standing on the front platform on the left or 
west side ef the motorman and talking with himy that the street 
Gar was going north about 20 te 25 alles an hour; that be 
first noticed the taxicab chen the street car was about tre 
biecks south of Oakdale avenue and the teziosb was about a 
Block ahead ef the street enrg thata@ the atreet car rent 
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On and wae within about 60 feet of the taxicab, he onw pleine 
ly the latter stending still in the «treet car tracks, the 
rear end of the taxicab at that tise being about the center 
of that part of Onkdale avenue that ertends west; that at thet 
time the sotorman first put on the brakes; that they were 
applied se duddenly a11 the wheele were lockeds that the 
etreet qur struck the taxicab and pushed it three or four 
feet; that the ocllision broke the glnes in the rear of the 
taxicab; that the soise was such it @ul4 be heard » block 
SWAY e 


ie further testified thatim, also, an” a Town Gab 
going south in the west bound track md when he firet noticed 
it, it we just about past the taxienh in question; that there 
were no other vehicles there; that the street oar wes ailnost 
estopped when it struck the taxionb; hat if it Sad had about 
five feet more 1t would have stopped without colliding; that 
at the time of the solliision it wes going sbout 6 alles an 
hour} that thé motoruanimde every effort to step the street 
eax; that the collision moved the taxiesb 3 or 4 feet; that 
the tail light on the taxicab was burning; that the streets 
were well Lighted; that te raile had froet on them cad were 
slippery and "groney*; that the etreet ear slid a little; 
thet the bell on the street our eee not rung. Ae further 
testified that just before the motorman put on the brakes, 
he, the sotormen ts not looking shesd; that he turned his 
head toward one side and looked toward the right; that he, 
the witness, did not see any hand extended from the taxiosd, 
nor any warning Light that it was about to stop, 

One Schubert, a chauffeurd the Town Gab Company 
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testified that at the tiwe in question he wae driving « 
Town Gab west on the east aide of Oakdale avenue; that when 
he got to the northonet corner of the intersection, he 
atopped; that when he first sew the texienb it wes standing 
atill on the street oar tack, headed north, at about the 
south Line of the intersection; that he, binewlf, then, 

in second apeed, drove the fown Cabatraight west to the 
other side of Hpleted street, and turned south; thet he 

414 not see the street ome while hema asking the turn, 

but first saw it when he wis driving south and it wes about 
15 feet to the rear of the taxionh; that before the cale 
lision the taxiosb started up and vent from 10 to 15 fest 
to about the center of the intersection; that it wes turned 
#lightiy ae if going to turn into Onkdsle avenue, ond 

then stop -ed suddenly; that the atrent ear wac then almost 
againet the texionk; thet when the ctreet car atruck the 
taxicab the latter wae pushed somewhat to the west over 
against the fown Gab, and its left front wheel hit the Left 
rear fender of the Town Gab, He further testified that 
when the taxicab “as stending still, the driver wae holding 
the door open and wee talking to the paesengers. Ad to 

the motion of the street ear in relation to the stopring 

ef the taxicab, he testified that after it slowed down it 
started up agein, apparently implying thet while the taxieab 
was first standing still the street ar slowed down, and 
that after the taxionb started up again the atreet onr acoel=- 
erated ite speed. A passenger, Mre. HacTaggatt, who was in 
the street car, sented near the front on the left hand side, 
testified that the first uwmeunl thing she noticed was that 
the street car, after it started up after stopping at Oakdale 
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avenues, 90 suddenly stopped. she further tertified that 
she heard the car buap something and heard the bresking 
of glase; thet she went out inte the front vestibule ond 
aaw the taxionh feeing northwest, with the rear wheels 
on the oar tracks, Ap to the motions of the street car, 
she intimated that it did mot come to o full stop at 
Oakdale avenue, 


fhe conductor d the street onr, Hempel, testified 
that ae it approached within 100 feet of Onkdale avenue, 
the bell wae ringing and the ony was coming te a stop; that 
when it was out 10 feet from Gekdele avenue, he locked out 
from the side, but saw nothing, thet the soterean put on 
speed agein and went from about one mile an hour up te 
4 or 6 miles an hour; that after the atreet ear had then 
gone about 20 or 25 feet, he felt the ear etopring ond he 
heard the eragh of glass. ite further testified that he 
did not know whgothe street car glowed down to-nbout « alle 
an hour; that no one got off the back; thet priory to that 
the speed wee not more than 15 siles an heury that after 
Tiret slewing down, it picked up speed in the next 25 feet; 
that he felt the brakee @plied suddenly; that at the tise 
of the erash it had slowed down to less than a @ile an hour; 
that 1% stopped within 3 to 5 feet after the brakes were 


applied. 


One Willer, oulled by the Yellow Gab Gompuny, a 
young man 26 years of act, an ex-soldier, who had driven 
@atonobiles for about 16 years, and wae an employee of the 
Yellow Gab Company, testified that he drove the taxicab in 
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question with two passengers, the plaintiff and her sister, 
from Garfield Boulevard; that he went north on Anleted 
street to Oakdale avenue; that as be went nerth he had 
paased the street car in question, south, at Fullerton 
avenue; that at the time he estopped at Onkdmle avenue he 
looked behind and the street car seened to be about » 
bleck away; hat ot Oakdsle aveme there was a Town Cab 
coming igte Haleted strest from the east on Oakdale avenue 
and he stopped, with the rear of his taxicab near the 
oenter of the intersection shout in line with the eonter 
line of Gnkdale avenue aa it goes west, with the front 
wheel in the north bound street car tracks, erauped te 

the left; that he put out his bond ag no signal before he 
stopped; that he etocd thers a halfa@ three quarters of 

& ainute while the fown Gab went 66 or 75 feet; that he 
was Waiting to turn west into Oakdale avenue; thet after 
he came to wm stop he did not eove bia taxiesb until it 

was struck; that the collision drove the taxicab forvard 
to the northwest 6 or 8 fet, end the left front fender 
atruck the rear fender of the Tewn Gaby that while etanding 
there, he did not hear any signal from the street car; that 
while stopped, before the collisiog, he did not speak to 
hie passengers or open or shut dither of the deora; that 

the collision broke the glass in the rear window of his 
taxicab and bent the spare tire rack back in *flush*; that 
&t Onkdnle avenue he intended te turn west then mrth on 
Mildgved avenue, then east on Wellington street to take 

the taxicab to 829 Yellington street which ia on the seuth 
side ® save the noise of backing up ond turning around at 
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that hour of the night. He further testified that when 

he got to the south line of Oakdale avenue, the Town Cnb 
headed weet, going ot Ot 7 miles an hour, was just entere 
ing Kulated @reet; that at that time the distance between 
the two cabs wae about the width of two streets. then asked 
whether he had te stand in the street and wait fer the Town 
Gab te go by, he anewered, “thy take a shance?* He further 
testified that he stopped beosuse the Town Gab coming from 
the right, hod the right of way; that he decided he would 
Obey the City ordinenece and go over te the right side of 

the street and make a squere turn; that be * out" over 
within three feet of the nerth ourbm thet his front wheele 
would be within three feet of the north line of Oskdale 
avenue extending weet; that there wae nothing in the conter 
ef the street te prevent him osking the turn and going right 
ORs 


The plaintiff, Mary J. Garvey, testified that 
when the taxicab case te Oakdale avenue, snd the front 
wheels were naer the nerth curb, it turned teat to co on 
Qnkdale avenu@, ani es it wee deingw, she knocked on the 
window and said, loudly, *One block further north, please;* 
that the driver stopped for a secend, or for « few seconds, 
and then he “twisted* and backed up a little, on te the 
tracks, “two zight himesif going north aguin;* that he backed 
on the south bound track te right himself and to get on 
the north bound track ageing that after he had stopped 
on the north bound track, prebably for a few seconds - 
betvoen 6 or 6 = 4 terrible arash came, Ghe further testi- 
fied that she did not know whether, when he started to turn 
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into Oxkdale avenue, he cut the corner short; that she 
did not notice whether he wae back of where he atarted to 
turn, when he got beok on the north bound track, she 
further testified that shen it turned it was towards the 
north; that the front wheels were near the north curb when 
it turned to the weet; that the rear wheele went on the 
south bound track; tteetosten chit mmorbarstube miteehoes detx sore 
TRIEOC aD Unioniee ioe npn ee ec mstoere toe sees ae shite eee 
POO PwNeyAX that she did net know how far seuth he moved 
in backing up aad getting on the tracks; that when the sole 
liaion oocurred the texienb wae stending still, 


The sister of the plaintiff, Anna darvey, teeti- 
fied, Wer testimony ia not « simple, consistent statexent 
of fects, but ie confused and conflicting, and suggests 
inoapacity of obeervetion and lack of ability, upon exase 
ifation, sccurately to deseribe the occurrences, or en un- 
willingness to do se, On direet examination she testified 
that when the taxicab reached Oekdele avenue, it sade a 
left turm and shen on the south bound track, her sister 
rapped on the glass and gnid, "One bleck farther north;* 
that the oragh secmed to coour in 2 meond efter her sister 
rapped on the glass, She further testified that-vhen her 
sister rapped on the glase the texieeb wae on the south 
bound track; that the driver backed wt on Halated street; 
that the back of the texionb was as far ae the north bound 
track; that then he stopped it ond thers was a terrible 
evash, On ofogs-exeaination she testified that the taxie 
esb turned weet when it was 5 or 10 feet from the north 
gurb of weet Oxkdale avenue; thet the texicab, when it 
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turned, got off the street car tracks; that her sister 
rapped on the window when he turned, and the taxicab 
stopped for e couple,or Siiseconde or so; that the driver 
did not open the door; that st that time the taxiesb 

was headed west; that it turned ond proceeded north, 

When reoniled for further orose-examinition, she made 
some changes in her testimony, and stated that ahe had 
formerly been confused, One change pertrnined to the 
stopping of he cab. the testified that there ens no 
snow, thnt it waa a mice night and thet the #tree¢ wae 
ayy; that when the taxicab had turned weet and stomped, 
it wae partly in the south bound street oar tracks ond 
@as close to the southwest corner; that there waa nothing 
to prevent it being turned from where it stormed, to the 
Fight in Halated street; that the driver threr hie gears 
inte reverse and beoked upy that iteme to « stendatill 
and then he backed it on to the north bound track and 
Stopped; that it came to  standetill on the north bound 
track before the erash; that when it came to a stop it 
wae facing north; that there were twotsteps, one efter he 
firet turned, end one efter he hed beeked on to the otrect 
oar traske; thet from the tine he taxiesh sterted to» 
back wp until the erash oceurred wae about eisht seconds; 
that the taxiesb was etooped on the north bound treck pere 
haps 6 or 8 or 8 seconds, Her tertimony on this subject 
ie somewhat confusing, but it seers to cugrest thet in 
her opinion the texiceb, after it becked on to the north 
bound tracks, storped there from § te @ seconts before 
the collision ocourred, 
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The question arises whether the verdict wes 
agninet the weight of the evidence? if in our judguent 
it is, then the cause gust be remanded for 4 new trial. 
Hirich v. ha mtracting Gp,, 512 iil. 43; Epliace 

poy tll. 485; Boe v. . Bee tit G11. 180; Sinopoli 
¥. Ghigrgo tye. Gon, SRE I1l. 669, 


The only theery upon which the verdict say be 
justified is that the taxiosh was driven to Oskdale evenue 
and made a turn te the west, then etopped, and backed or 
turned on to the north bound street qr tracks and while 
standing there rengonebiy visible to the sotoraan, was run 
into by the street cur becnuse the motorman failed in the 
exercise of appropriate care, ‘That he taxicab turned to 
the weet when it reached Onkdale avenue and then, after 
the plaintiff had rapped on the window and given directions 
te go one block farther north, was driven on to the north 
bound tracke and stood there for some seconds before the 
eallision is supported by the testimony of the plaintiff and 
her sister. Wor is the testigeny of Ludwig and Kollensteiner 
inconsistent with those facta. Ludwig said that shen the 
street or was within 10 feet of Oakdale avenue he plainiy 
@aw the taxicab standing still in the car tracks, the rear 
end being at the center line of Oukdale avenue, west. At 
the time of which he spenks it may well be that the taxicab 
had already returned to its fins] position in the north 
vound tracks. Although, near the close of his examination, 
he anid he did not remeuber what the taxicab driver did, 
whether he stopped or started or backed up or anything else, 
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it is a fair inference from all his evidence, and from the 
reiteration of the fact that he gave it ag his recollec- 
tion that the taxicab wae stending still eben the street 
ear was 60 feet away. 


Hollensteiner, who woe in a good position for 
Obaervation, seid that he saw the teaxionb standing on the 
north bound tack, and when he first enw the street car, 
it wae 26 to 3 fect away, ond thatip did net know the 
rengon why the taxicab stopped, nor whether it backed up 
or turned around, 


Tne testimony of Schubert, eho drove the Town 
Gab ig not consistent with that of the plaintiff and her 
sister. He erxid that when he first sew the taxiosb it 
Wage stending e#till on the north bond treek; that te then 
advove straight west to the other cide of Haleted street 
and turned south; that he first sew the etreet onr when 
he was driving south end it was ebeunt 18 feet behind the 
taxienb; that before the collision the tavieaxb eterted up and 
went 10 to 15 feet te about the center of the intersection 
and then stopped suddenly; that the atreet osr wes then 
@laost against the taxicab; thut when the taxicab was etand~ 
ing still the driver had the door open and wag talking te 
the psesengers. 

The testinony @ re. MaoTaggaré is not inconsistent 
with that of the pleintiff and her sister. That the street 
ear slowed down as it nenred Oskiple avenue and then acesler- 
ated its speed, may corroborate Schubert's version, but it 
does not necessarily conflict with the evidence of the sisters. 
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And the same ie true of the testinony of the conductor, 

He suid that ae the street oar approached Gukdale avenue 
it was stopping, though mo one got off; thet it then 
incrensed ite speed from one to five miles and hour, end 
then after it hed gone 20 to 25 feet, the motorman sudden= 
ly applied the brakes, and he felt it stopping and then 
heard the oraeh. 


Of qourse, the evidence of wilier, who drove 
the taxicab is inconsistent with that of the plaintiff 
and her sister. fy itself, it ic aanifestiy aceinst the 
weight of the other evidence. The verdinat, if it is to be 
supported, must rest on the other evidence and not on his, 
if Ludwig, who was stending beside the sotorman, plainly 
saw the taxicab standing still when the street mr eae 
60 feet back Of it, it must be assumed that the sctorman, 
exercising reasonable care, aleo saw it; and if he did, 
he had, ¢ven if the rails were slippery and " greasy’, 
aufficient time to atep, unless the atrest car was, under 
the ciroumstanees, going at an excessive rate of speed. 
And even if the meotorann made every effort to stop the 
ear, hia conduct would still not be free from negligence. 
The evidence shows that the rear light on the taxicab was 
Lighted, the intersection was Lighted, Ludwig saw the 
taxieab when the street car was $wo tiocks from Onkdale 
evenue, and the taxionab ena a bleok away, the atreet car 
was going, Ludwig said, et 20rto 25 miles on hour, and if 
the taxicab had turned in towards Onkdale avenue and then 
had twisted and backed, ae the plaintiff anys, and stood 
still on the north bound tracks for some five or six 
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seconds, it behooved the motorman to have such control 
that such a collision would net take place. It would 
be somewhat different if & be assumed thet the evidence 
showed that he taxionb turned back on to the north bound 
tracks, stood still and then started up, and then suddene 
ly stopped, If such was the fact it would, of course, 
account for the testimony of the cenducter and Mrs. 
MacTaggart. But the jury may have believed from the 
evidence that the taxiesb was backed on to the north 
bound tracks and stood still there for some seconds 

and was then, while etunding still, run into through 

® lack of care on the part of the sotorum 


Bees a careful study and analysis of «11 the 
evidence show that on the question of negligence the 
verdict ie manifestly assinet the reight of the evidence? 
We are constrained to conclude thet it does not. Ludwig 
says he saw the lights burning on the taxicab, and ae 
we aggqumt, must the sotorman, if he was in the exercise 
of care. And, in that situation it would have made no 
difference whether the driver of the taxicab had his 
hand out or not. if the mils were slippery, that made 
ordinary care ucan grenter than ordinary attention as to 
speed and distance from a vehicle in front. In Gzrenba 
v. Shicago Eye. Co., 600 Ill. App. 58, the evidence showed 
an unexpected stopping of * truck and the court said: 

*tThe sudden stopping of the truck so near to the track 

on which the car was approaching as to endenger the safety 
of a person in the position the plaintiff wes in on the 
tracy. was such an unexpected, ummsusl and extraordinary 
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eecurrence that the law did not require the gotermn te 
anticipate it.* 


Hexe, however, there is evidence that the 
taxicab could be seen te be stopped when the street oar 
was 50 feet away, in time to stop unless going, cone 
sidering ite envirennent, st an excessive rate of speed, 


(3) it de contended that the court erred in 
allowing Br. Trostier, an tray photographer, to dese 
eribe the contents of x-ray films that had been lost, 
and the reason assigned is that there wa inewulfici ant 
proof of the socuracy of the pictures, tri frostler 
was @ physicien by profession, but specialised in rade 
islogy} anc had been in deray work as an expert and spec- 
islist since a few months after kerays were discovered, 

On March G, 1927, at the I)linois imsonie Roepital, he 
took 4 x-ray pictures of the neck, spine and skull of 

the plaintiff, after he took them, they were dried «nd he 
exemined them, snd made s written record of that they 
showed, ond placed them in o steel filing cabinet in the 
Reray departeent. On direct examination he wes asked what 
the Keray indicated to him ae an expert Aeray radiologist. 
To that, counsel admitting that the absenee of the films 
had been accounted for, objected "to the doctor telling 
shat the plates show because there has been no preliminary 
proof offered to warrant his reading the plates at ali, 

of which would permit the production of the filme if they 
were here.” Further in his direot examination, he was 
asked if he knew that the machine with which he took the 
Koray pictures wae from his experience “an accurate gachine, 
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& proper machine.* fhe question was objected to. In his 
anewer, after desoribing at length the proceedings he went 
through with in taking the pictures, he said, "This pachine 
that | operated with was not in very good working order, 

It was am O14 machine; it was a machine that had seen ite 
best days, being usec for nary yours, but it wae used for 
about a year afterwards. it is net now in use.” He was 
then asked, *Are you able, dector, frou your experience 

SS an Keray expert, to state whether or not thet pieture 
which you took and developed, exemined * * * was a oorrect 
representation of the eervienl spine of thie eoman?® That 
was objected to. He anawered, “It wee « correct representa-~- 
tion." He was then asked what it showed, fhat wae obgected 
to. He answered, *It shored what I interpreted ae an irregu- 
larity in the fourth cervies] vertebra consisting of what 
appeared tosbe a fracture of the body of that vertebra * * * 
pertial disioestion of the second cervical vertebra upon the 
third cervios] vertebra; that was all the plate of the neck 
showed,” The doctor, also, testified that he did net use 

a fluorescope, Was the secondary evidenes of the picture 
competent? We think it was. In objecting te the evidenes, 
especial emphasis is put on the fact that the dector said that 
the keray eanchine “was not in very good working order. it 
wae on old unchine, it wae amachine that had seen ite best 
Gays, being used for many years, but it wae used for * * * 
about & year afterwards, That evidence does not sean that 
it was not capable of teking satisfactory pictures. A 
mchine wy be in working, or goed working, or very good 
working order, The superlative degree is not necessnry, 





“er 


ei ok +o? Anieaide cow neidwoenw act a uo 
ouisinag wit?* yuian ad saoustobe, wis pakane at debs woes oe. 


Leow wil sgmthoonane wna signe fe gaddienent 








aaiatets yatsnee ey, arse as tea eew st ine setexeqo i Le 


ere 
By 


ark 30 ss toate setinase a ner FF gon tdoaws bie an usm 9 





susteks: peat tu wo geddade alate oe ytreqae we ae ek 
fesnieg © ger? ° * heetnmem ybadelamns bae teed voy dokite 


fact  *temnes abe to onsen Sansvneo odd Yo noltatoonanqor 


maTRIWSVINY Levens ar ae? soeeeeRee Os of Seteet de. eae iv 


sot doer aw 24 dad QeEady Yan Yeh hous gated woh geod . 
aoe OF Gee RL RON ee we aL paepeoane a a . 





nN 


(— Retaape mer Fast shewese ts tate beaten mest mate mm NAO 


~wyoTs ao ae PaterETetat i dedy beeode £1" beremae Mae é 
«tedy Th uatéateacs axieteer foatvase arqast ot ab yee 
“* saiiotaay tats Le ybed oct Xe ouvert 6 eciine Domaemme 


nfo nome andesew Lomkvese hone nop Ye mOLSepORnhh Sentmee 


mise edt Lo whely odd dfs ame Paes jendndney Sones Oude 
say tou Sth wd Ca BOLLERMOE yeata yeRdoGd oct “ehawede 
seorRnIe ods od grttmetiio al mae th set ee Temmtogman 


tad? hast angeed edp dads toet vot wo dey AE atoms seloogue 
ii tubte peterew hogy YURY me Ban Bert eamkdea pnt malt 


Peed ae? aves Sel Pade emkdomne nes Fh yom eee 


“4% e® Liew wom ot anh geamy quik NOT Remar giubedt yeryeb 
tot sone fea neem coaabine dad? speared hh many & dunde 


‘Sieee wee we caeieor bred co cee 28 we ne eeioae 


“196 


He testified that the pieture that he actually took with 
that machine was & correct representation of the cervical 
epine. That implies that (im hin judgment the machine 
was able to take, at least, @ correct picture, That, «0 
far ae adwinissibility im evidence is conorrned, was 
sufficient. 


re In Sevens v. 1, 9. Be Be Gon, 306 T11. 370, 

the court gaid, "he must be able tomy thet he te skilled 
im the use of the Xeray machine and in taking and develop- 
ing ke-ray pictures, and that he took the pieture offered in 
evidence with the body in & eerteinpsition * * * with « 
machine which he knew to be in good working eondition and 
securate, and that frog hia experience he was able to say 
that the picture produced by the exachine wae an agourate 
ploture of the internal condition of the body. * All those 
requirements we think were sufficiently complied with. 

It was not neceanary thot 2 flucrescepe should, also, have 
been used, Ordinary photographs are admiselble in ¢vie 
dence, even though the takex pays little attention to the 
physics] things supposedly portrayed. The nectssity, specie 
fied, that he took the picture “with e aszehine which he knew 
to be in good working condition ond accurate”? was supplied 
when he said the picture was = correét representation, even 
though he, sleo, ssid that the machine wae not in very good 
working order. His testiaony in its essence siuply means 
that the machine wes in such working order thet it took 2 sere 
rect representation; and that is the equivalent of good work- 
ing order, though not the equivalent of very good vorking 
order, 
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It ia contended thet there was no evidenos 
warranting © holding that the doctor was skilled ond 
gapeable in interpreting feray pictures, Ne was a 
physician and an expert radiclogist, his experiance 
covered the time of the whole histexy of the art, 
Reasonably considered, that implies sufficient qualie 
fication to fstify the admiesion of hie interpretation. 


(3) As te the instructions numbered 36 snd 
1S, the giving of which # is claimed constituted suffi- 
cient error to justify a reversal, Instruction 35, 
given at the instigation of he Yellor Gab (company, 
merely told the jury thet the Yellow Geb Company had 
the right to operate the taxicab in question on the 
northbound street car track, and rere not to infer that 
that oo mpany "wae negligent from the mere fact that the 
taxicab wae in the north bound track." The essence of 
the instruction wee information that the driverind the 
general right te drive in the tracks of the street car 
company. Theat wan not sn obnoxious instruction. It 
might be urged, in ite justification, that the jury rithe 
@ut such information, might err in the opinion that the 
taxicab at no tim had any right todrive in the street 
ear tracks. ie do not think the instruction wea in euch 
form as to aislead the jury. Further, the jury fund the 
Yellow Gab Company guilty ae well ae the Ghicago Railwnys 
COmpRAYe 


Instruction numbered 15, states at the cuteet 
that *In deteraining the emount of damages, * ** if any, 
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you have a right te take into considerntion ul) of the 
facts and clroumstances you believe are proven by the 
evidenes before you.” Following that generalisation, 
however, it states, “you my consider the anture, extent 
and charaeter of those injuries ao far as they are shown 
by the evidence; and if you find from the evidence that 
thoee injuries are permanent end inevwrable, you say lee 
take this into consideration,” and, further, states, * You 
may aleo consider sny sicknees, ph'ysiesl pain ond euffere 
ing or bodily disability from the evidenos she) will 
suffer in the future ae a reault of suek injuries; and 
you say find for her euch & sum as you believe fron the 
evidence, under the inetructions of the court, will be 
just, fair and adequate compensation for such injuries, 
physion. pain and disabilities, if any, you believe from 
the evidence she has sueteined or will sustain in the 
future as a direct result of the accident in thie case, 
#0 far as such injuries, pain snd disabilities, if any, 
are alieged in the declaration and you believe from the 
evidence they are proved on the trial.” it would seem, 
therefore, that the two detailed atetesents in resiity 
tend to limit end direct the jury te a consideratiog of 
those physical injuries *so far as they are shown by the 
@videnes,* The instruction wold have been more accurate 
without the wefacing generalisation; but taking the ine 
struction ag a whole, we do not feel justified im cone 
sidering it ae containing error of sufficient ongnitude 
to justify « reversal. 


(4) Did the injuries suffered earrant the 
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amount of the verdict? The plaintiff testified that 
the collision was a terrible erash and the next thing 
she remembered was being in a hoepital; thet she wae 
nearly insane with « terrible pain in the back of her 
heady thet after she heard the crash she was thrown 
forward and beeokwards and her neck or back enspped, 

Annem Garvey teetified that as her sister was being 
raised up, she sereamed out, "Wy buck is broken.” ‘The 
driver testified thet when he opened the door of his eab, 
the plaintiff was on the sent and her sister on the floor; 
that he drove thes to the hospital and onrried them in; 
that there wae a wound in the plaintiff's neck; that 

he got considernble bleod on bie coat carrying her inj 
that he placed her on atheel table and she wae teken 
somevhere on an elevater, At the hospitel she was firet 
treated by an interne, and then, cbout midnight, by 

Dr. Hilis, who was sent out by the Yellow Gab Company. 

He testified that he found on abrasion on the back of 
her head, right side, near the base of the bedt, about « 
quarter of an inch long and covered by & gauze dressing 
that the interne had appliedj that there was ne srelling 
or discoloration; that he examined her quite elaborately 
and found her normaly that he saw her again the next sorne 
ing end found her the same ae before. 


Dr. Doyle tertified that he firet attended the 
plaintiff at the bospiteal about aidmight, « few minutes 
after br. Ellie was there; that tr. Ellie wee dismissed 
from the oage shortly efter he, Boyle, oamey that he found 
the plaintiff very pale ae though in shock, very nervous 
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as though in fright and pein, with » gewaral appearence 

of muscular powerlessness; that she complained of pain 

in the back of her head and back, left shoulder ond neck; 
that he made un examination of her bedy; that he found 

& puncture wound on the left side of the back @nd . 

neck, about an inch in length, « penetrating wound. He 
further testified that he came back he next morning, and 
found that Or. Ellis had been there and left en order for 
Reray pictures to be taken; that he, Doyle, found her stil) 
pele and in shock, and compleining of pain in the back of 
her head end heck, and in her left shoulder and left hip; 
that he left orders for medieine for her to quiet her 

nerves; thet on Marsh 6, he called Dr. Horne, and tegether 
they made an examination; thet she wis put in e plaster 
onet, extending from her head to her hips, se thet the 

head and shoulders, back »néd hips were immobilised; that 
after that she was compelled to lie on her back for three 
weeks, st the expiration of which time it was taken off; 
while in the onset, other exanigations were sade and « 
disturbance of senmoetion in the tees of the left foot and 
fingers of the left hand wae found, and after ea fer days 

the bladder failed te function and she had to be catheterized 
for about tre weeke; that after the cast wae removed she 
complained of pain in the back of her head end neck, shoulders 
and back and left hip; that various medicines vere adminis~ 
gered; that during the reat of the tise in the hospital she 
mintained a nervous jerk and di¢ not want to be touched; that 
he visited her 3 or 4 times a weck after she was taken home, 
auring which time she wns in bed. He further testified that 
he exasined her about six weeks before the trial; that she 
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was still pale; that the museles in the left earvionl region 
were not plisble normally; that there wie about » 25 per cent 
limitation; that she couphained of pain if touched over 

the 8nd to the 7th oerviesl vertebra; that she maid it 
caused her pain when touched slong the epine over the 

doreal and lumbar regions; that he found the reflexes of 

her knee exaggerated; thet he found ahe could set stand 

up; that he was etill treating her, visiting her every ten 
days; that he always found her in bedj that he found her 
lege swollen about the ankles, and she complained of pain 

in the back of her head, neck and left shoulder; thet her 
eyes had a nervous appearance; thathe had made al tegether 
from 175 to 8260 visite; a fair charge for which would be 
$1500.00, Dr. Horn, 2 teacher of anatony, whe wae called 

by Dr. Doyle the day after the injury, testified that on 
exemination ef the plaintiff, he found she wae suffering from 
® broken neck, He onlled on her, afterwards, 10 or 123 times, 
while she was im the hoepitel, «nd about & or 10 times after 
that. le exumined her about a year after the accident, and, 
elao, in March just before the trial, At the last exanigne 
tion, he found, objectively, a stiffnens of the neck and 
shoulder suseles and of the back suse¢les on the left side, « 
swelling of the left foot and ankle, «© soar over the region 
of the injury, a fluctuation of the pulse. He testified thet 
the total loss she now bas ie not permanent; that she is 

now as bad ae she will be; that it is hie opinion that 
Within the next 3 or 4 years she should improve at least 50 
per cent. and should regain im that tise sbout 50 per cent 

of her ability to de the things that normal, healthy people 
26 
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tr, Adem, en alieniat, who exawined the 
Plaintify on March 36, 1924, substantially corroborated 
Dr. Horn ae to the objective representations. He tes= 
tified thst in his opinion she had neurosis, neura- 
athenic in type, that might have come from deing injured, 
from the shock and suffering which follews injury. in 
ansver to # hypothetion] question, he said it was his 
judgment that the eondition deseribed wos permanent. 


Gomeiderable evidence was introduced eoncern- 
ing t#® sete of X-ray pictures. One set wan taken the 
day after the accident in 1983, and the other im 21924, 
Those of 1922 were teken by Dx. Trestler at the hospital 
and are those discussed above, He testified thet they 
showed an irregularity in the fourth cervical vertebra, 
appearing to be a fracture, and a partial discoloration 
of the second upon the third. Or. Born and Dr. Doyle 
corroborated Dr. Trostier's interpretation of thoae pic- 
tures. The second set of Keray pictures wae taken by 
Or, Trostler on Barch 23, 1924, shortly before the trial. 
Exacining one of them at the trial, he testified that it 
showed = fragnent detuched fram the aaterior sertion of 
the 4th cervicel vertebra, Or. Horn testified, interpret- 
ing ona of the pictures of the 1994 set, that it shered 
& perfectly normal vertebral golusn with the exesption 
that the 4th vertebra at its upper left showed en outpour- 
ing of som substance which wis, in all probability, bone, 
& tissue oslled eateoclasia; thet the victure showed very 
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transverse process. Dr. Doyle interpreted it as showing 
oaloium deposits on the rd, 4th, and Sth oerviesl verte-~ 
brae; and as showing evidence of fracture through the 4th 
cervical vertebra, cnd thet repair had taken place through 
the formtion of odious, He furthertestified that whene 
ever there is an injury sbout the bones, calcium is thrown 
out in d*posits and lays the ground work for callous. 


For the defeniont, Dr. Welle, wee galled, and 
for the Yellow Gab Company, Doctors Ellis, Jenkinson and 
Melaughlin. They 11 teetified that the 1944 Keray pictures 
showed no signe of a fracture, Dr. Welle, « physician, 
surgeon, end o specialist in Reentgenology, interpreted 
an Keray picture of the 1924 set, aa showing ne evidence 
of fracture, nor of traumatic pathology. He stnted that 
it showed on the front of the bodies of the 4th, Sth, 6th 
and 7th cervical vertebrae an exereacence or on sbnormal 
formation of bone, more pronounced on the 4th, and less and 
less on @ach of the others, and but slightly on the 7th; 
that the exerescence, in his opinion, was a ehroni¢c bone 
inflamamtion, infectious in chareeter and not traumtic 
in character, He stated thet it could be only the result 
of 2 edlious formation from « fracture of the result of 
ghronic infection or inflammation; and thet in his judge 
ment it wae ®he latter because of the regularity, the 
symmetry, the uninterrupted contour at any point on the 
bodies of the vertebrae in question; that pou could not 
get such bony crllous at the various vertebrae mentioned 
unless sl11 four of the bones were fractured; that there was 


a, want 2 asiul mars oat 1 iene bn: eae the heal 
















padwors mer oh owihe-torn ater whee ven sawoowee | pi 
mst Kankvsve se hae td Bn itt om atc te coe 7 
npeipeanpunepenenreny 
igsondy eouky wesed bet ehagoe Tadd bac adedner Wy 
‘atest det Pot adandon tear? eh awetien Yo moeaere o 
wottds ai sarketke oomed ex tuode erica ne ah ovede 4% ” , 
— id itll “ss head ‘eat bret hte at frase f 








_ jhetton ean tien +n. aduareted ante ot es tage ee 
ba wane tlio ase | wiotted A) dies vocte os = 


“Desomesoamd 


tne nage a i seastedtng ‘phtummiead 2 teu pass ae 
MPG, (40d nett Le waded edt Ye tort a6 no bemode OE 
- iemonce oh 29 NoEICADR Ke aanderTaT too tried ay bac 
tok heed (are a Repeweneny oxen yseod Te m6) ee 
iY oad mo etedyae te tint qwendte odd Re dome 60 or 
aod vdnende » aaw yiedetye was o2 ‘nena ad lend a 
“ phteacent gem Ses wweNemae Re pe A 
tlvnsrt ont qine ad hikwno OF Sem banter oh. —. 
Me eaane aild Ee orcowtt a wo mtemenet avai 6 te 
ogint ste at ence dae peteomentio’ tm woktooane p kere 
ead yytduetmed sit Vo enmen dd wwrtet eel ane on are 7 
1d? no tatog yas Ya tubticon betuirieedmzm sat “grePomeee 
, neg ounh aan -aaens ik Contes a 

















i i a a a kh alll wT paps ail pipers 


<27= 


no evidence of subluration of the Ind cervical vertebra: . 

He further geve it se hie opinion thet an injury suffi- 
ciently violent to fracture the 4th at ite upper anterior 
portion, or to cnuse a sublugation of the Gnd, would proe 
duce patalysia of «11 parts supplied by the nerves which 
either pass through that region of the upper cord or have 
theiz nuclear origin there, os well os certain other nerves; 
thet the effect would exprees itself, first and mst prowinent 
ly im producing & cesvation of wreathing, requiring artificial 
respiration, and, second, in moter paralysis of the upper 
extremities, That opinion wae based, he anid, on the 
asaumption that the injury wes sufficient to involve the 
spinel cord; snd that he could net conceive that a fracture 
of the 4th and a subluxation of the 2nd could occur frog 

one sudden act of Violence without deange or injury to the 
spinel cord; and thet if the history of the traumtie dis- 
turbance shored no motor disturbences, the cause of the cone 
@ition would be dinense, such as arthritie or joint inflama-=} 
tion. 


Or, Elis interpreted the ferny pictures of 1922 
as showing neither a fracture nor a disboostion, but ar 
showing one abseesced tooth. Or. Jenkinson steted that he 
Gould mot see anything in them indicating an o14 fracture, 
er any subluxation; that he did see osteophytes, or new 
bene along the 3rd, 4th, Sth and Sth cervical vertebrae; that 
they were arthritic, snd could be caused by disease or 
fracture, He further stated that the mere tenring of a 
ligament might osuse a bone formation, although there wae 
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no displacement of the vertebrae, Dr. Moleughlin, an 
interne, who wae present and saw the X-ray pietures of 
1988, stated thet he did not see any evidence of fracture, 
He eatated that he wae not an Keray man. 


In the course of the trial, pureunnt to the 
request of all coneerned, the trial judge eppointed pr. 
Meyer to make an exnuination of the plaintiff, Ke, 
eecordingly, ¢xasined her and had keray piotures taken 
giving both the lateral and straight view of the cervical 
spine. He examined her quite exhaustively. He texetified 
that he subjected her to talking across the room, which 
she could do by the aid of « canez; that putting her on 
his examination table he noticed that it wea rather diffie 
eult for her to lise in « prone position; that an exeminae 
tion of her neok shored a spasticity of the auacles of the 
neck; that his exanination showed much tenderness over 
the rd and 4th cervics] vertebrae; that upon moving her 
from a préne to a recumbent position, she showed tender- 
nesa in the lugbar region. He further testified thet the 
Xerays did not elicit any evidence of an old freoture, but 
he also stated that it was entirely possible thet one or 
two years after « fracture kerays way be taken, some of 
which will show a fracture and ethers not. 


fo what extent the jurors considered the cone 
flicting interpretationa of the Keray pictures, we do not 
know, Im view of the verdict, however, we are bound to 
assume that they did net give full eredit to those given 
by the doctors called for the defendants and by the court. 
And if they believed those of the doctor's called for the 
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Plaintiff, we do not feel that the evidence for the 
defendant is so eelentifically sound as to cast such 
doubt on that for the plaintiff as to convince the mind 
that the verdict is clearly ageinst he weight of the 
evidence. The argument for the defendant is well made 
and exbaustivey but not sufficiently convincing, 


If her neck wae broken, as Sr. Horn testified, 
and her physical oondition was as described by him and 
Or. Doyle and Dr. Adame and by the plaintiff herself, she 
was seriously and permanently injured, ond the verdict 
rendered cannot reasonably be ssid to be excessive, done 
sidering carefully all the evidenee as to her injuries, we 
are of the opinion that the verdict should stand. 


(5) It is contended on behalf of the defendant 
Ghicsgo Railways Company, that the trial judge erroneously 
refused to permit counsel for the defendant te show, after 
the verdict and pending a motion for a new trial, that such 
an arrangement had been made between the plaintiff and the 
Yellow Gab Company, that the defendant Ghicsgo Raileays 
Company was released either in parta@ from 411 liabilitys 


The record contains the following: ‘On June 28, 
1924, the motion of the defendants for a new trial coming on 
agnin to be heard, the court indicated that the motion for a 
new trial of the respective defenisnts herein would be over= 
ruled upon the entering of a remittitur by the plaintiff? 
of Wine Thousand Dollars ($9,000) from the verdict herein,‘ 
The hearing of June 38, 19234, was adjourned te July 16. 
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As to the proceedings which took place on 
duly 16, the record shows the following: ‘on July 14, 
A. DB. 1984, anid motion for a new trinl of the respect- 
ive defendants herein coming on further to be heard, the 
plaintiff reaitted Hine Thousand Sollsra (49,000) from 
the verdict herein: * ** And thereupon counsel for plain- 
tiff moved the court to dismiss the suit as to the 4efend= 
ant Yellow Gab Company, and the following proceedings 
were hadi 


"UR. KEHOR; “* * * before judgnent is entered, I want 
to sek on behalf of the Street Hallways Company - 

*THE SOURT: Mow, I haven't ruled on the motion 
(referring to motion for 2 new trial) I have just indiosted 
what I was going to do, 


"MR. ERROR: Yee, but before Your Honor rules on that I 
Want to make a notion before your “Yonor passes on the quese 
tion, = the question before your Honor now, of course, is 
the question of whether or not to enter a judguent as to 
the Gqreet Bsilway Company, Sefore your Honor passes on 
that i will sak permission to make a showing as to the terms 
and consideration for the dismissal. 


"HR. O'BRIEN; We object. 

*uR. KEHOE: Wr. O'Brien is present here as counsel for 
plaintiff, He has settled with the Yellow Gab Cowpany, and 
has made the arrangenenta for paying the money which haa 
been paid to the plaintiff, and has had plaintiff execute 
and deliver whatever instrument hae passed, suggesting 
the consideration for the dismiseal of the Yellow Gab Gom- 
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pany. 


*HR, O'BRIEN: There ie no consideration for the dismiseal 
and you know ap attorney for the Yellow Gab Gompany, as well 
as attorney for the etreet oar company, ir. Kehoe, any 
arrangement with the Yellow Gab Gompany £0 purely on a 
eovenant not to sue and has nothing to do with the verdict 
in any ray. You know that ae attorney for both parties, 


"wi, KEHOR:; You have hed your elient - your client hag 
signed and you heve delivered to the Yellow Gab Gompany 
an instrument which you now esll a cevensnt not to sue? 

I ask thet the so~cniled covenant or copy of it be em 
bodied in the record, 


*yk, O'BRIEN: It hag m pluece in the record. frat is 
held in fevaney v. Otis, 351 Supreme. 


*eHe COURT: ‘The court is unable te pace on that in thie 
perticujer case, 


"WR. KEHORs Then my I mke thie apresticon, your Honor? 
I offer to show, before your Honor hag passed om the aotion 
for a new triel, as to the defendant street enr company I 
offer to show that the defendant Yellow Gab Goepany aa 
eonsiders¢ion for the action just taken by ocoutes] here, has 
paid to the plaintiff in thie case the sum of §5,000., 
and that plaintiff hes executed an instrument in writing 
and delivered the sane to them, 


un. G'BRIEN: is that your contention, Mr, Kehoe, that 
any part of that is in settlement of this onse, @ the 


judguent? 
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"WR, KXHOR: Yeo, 

"UR. OT BRIER: And an attorney for Yellow Gab company, 
that is your contention? 

* MR. KENOK: Ho, i nu noting for the Gniergo Rpileeys 
Cete pany» 

"THY COURT: Let's proceed, gent] enon, 

"OR, EBHCE: J ae offering to ehow just whet 1 heve 
indicated here, 

"UR. O' BRING: Ne object. 

“MUR. KBHC; I offer to show further that counsel has 
given to the defenisnt Yellow Gab Company an inatrunent in 
writing signed Sy his client, whichim exlle a covenant, 
but 16 io in satisfaction of the verdict in this case. 
and I offer te anke that proof and when the proof is sede 
i will ask that the court set agide the verdict as te the 
defendant Street Railway Gompany ond dismiss the qnuse ae to 
the defendant Street finilway Gompeny on the eround that 
the action of the plaintiff anounts to ® release and satise 
faetion of the entire cause of action as to both 4efendants, 


ue, O BRINN: All aueh atetenents we object to. 

"SHE COURT; Notion overruled, 

UR, KEHOR: What is the remittitur? 

"THE COURT: 49,000.00. 

"un, KEHOR: ge thet there may be mo auestion, - the 
oourt ie denying ay offer to prove a settlement and entice 
faction betrern plaintiff and Yellow Gab company. 

"THE GOURT; Yee. 

*uR, KRHOE: I exeept on behalf of the defendant street 
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Railway Gompany. Your Nonor is denying my motion to set 
aside the verdict and to diemigs as to the streét cer 
company? 

“THE COURT: Yer, 

“WR. KEHOE: To which I exoept.* 


From the foregoing it appears that sonetine 
between June 28, 1924, rhen, efter hearing arguments 
on the motion for a new trial, the court had intimted 
he would overrule the «otion for * new trial vron 
Plaintiff’ entering = remittitur of #9,000 from the 
verdiot, and July 16, plaintiff had meeived from the 
Yellow Gab Company $5,000, ond hed exeouted an agree~ 
ment in writing, the Gexntents of which do not appear, 
counsel for the defendant asked thet the doousent be 
embodied in the record, This war objected to by counsel 
fer the plaintiff, and the objection sustained, counsel 
for plaintiff stating that>the document executed wae a 
corenant not to sue, while counsel for the defendant 
contended that it was a release cf the Yellow Gab Gompany, 
and therefore the defendant was released else. if counsel 
for the defendant thought that the document was, in fact, 
& release and not & covenant not to sue, he should have 
had it set forth in the bill of exeeptions, This not 
having been done, the defenisnt is mow in no position to can- 
tend that it was a relenese. However, a2 it is clear from 
the record that the plaintiff received §5,000 from the Yellow 
Cab Gompany, on account of her injuries, that asount should 
be credited on the $16,000, ity of Chicago ¥. Babeook, 145 
Til, 358; Sovace v. GO, & J. Es By. Gor, 938 I11. 392; Bagner 
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Vo Gs & Ae Re Be Goon 265 IX. 245; Vandalia R. Ke fo. ve 
Hordhaus, 16) 311. App.110; Gore v. Benrohin, 165 121, 
App. 338; O'Neil v. Hetional O11 Oo., 931 ase 30, On 


that subject we do not eonsider Devaney v. Otig Elevator Qos, 
961111. 39, controlling, 


If, therefore, plaintiff will remit 45,000 within 
ten days, the judgment will be affirmed; otherwise, reversed 
and remanded, 

AVYIRMED UPON REXITTITURS 


O° CONNOR, J. CONCURS; 
THOMSON, P.J. DISSENTING: 

io unable to concur in the decision ef this 
onse. In ay opinion the trial court erred in giving 
instruction 35, at the request of the defendant Yellew Gb 
Company. By that instruction the court told the jury "thet 
the defendent, The Yellow Gab Gompany, had « right te 
operate the taxicab in question on the north bound efreet 
ear track on Haleted street, and the jury are not to infer 
that the Yellow Gab G:mpany wae negligent, from the mere 
faot that the taxiosb wae in the north bound track." This 
instruction neceesarily refers to the time of the ecole 
lision between the street qar ead the eab. ‘fhe quastion 
of whether the driver of the taxicab was negligent in 
being where he wxs when the gtreet csr collided with the 
oak, wos one of the vite! questions of fact in this s=ae, 
It went to the very heart of the defense of ** 
Railways Goupany, the other defends’. 
lieved, from the teetinony ~— 


by ab dato nay deoterd oe 
‘ idl tit be nah fe Petits add ap 





o35e= 


that of her sisted, that the taxioab wae driven entirely 
off the street oar track and then was reversed and driven 
baek on to the track, and if they believed thet thie evs 
done when the street car wee 0 olose as to make a eollise 
ion wnavoideble, in the execroise of ordinary care on the 
part of the motormen; or if the jury believed from other 
teetimony introduced by the plaintiff, thet the taxicsb 
game to a standstill and then etarted up and then stopped 
agein after going only a few feet, ond that thie eccurred 
when the street car wees so close as te make a eolliszion 
unavoidable, in the exercise ef ordinary enre, them the 
jury might properly and reasonably find the Gab deapony 
guilty and the Railways Company not guilty, exeept for the 


giving of this instruction, in which the jury ere told that 


they are not to consider that the Gab Gompany ras neglie 
gent, merely from the fact that the cab wae in the street 
ear track, for the Company had the right to eperate ite 
eab in thet street car track. 


The driver of « motor vehicle may or aay not have 
the right te operate that vehicles in the street car track 
at a given time, depending on all the surrounding circum 
stances, The quection in such & pituntion iw one for the 
jary, es te whether, wander the eireumstances shown by the 
evidence, the driver of the vehicle properly operated it in 
the street car track, or whether bis doing a0 amounted to 
negligence. In my opinion, the giving of the inetruction 
referred to, invaded that provinwe of the jury. Thie ine 
struction 4id net refer to any version of the evidence under 
which it might beve been enid that the driver of the taxicab 
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was not negligent in being where he wae at the tiwe of the 
sellision, and tell the jury thet if they believed from the 
evidence that such war the situation, then, they were not 
to infer thet the Gab Gompany was negligent, fron the acre 
fact that the cab was in the street ar track, fhe instruc 
tion suerely Bid the preposition down gom@raliy. hers con 
be no question of the fact thet on seversi versione of the 
evidence, eli subuitted by the witnesses for the plaintiff, 
it wae & Gyestion fer the jury whether the act of the cab 
driver, in baving the oab on the north bound track at 

that time, was on act of negligence, It in doubtless true, 
aS & general proposition, that the driver of a vehicle 

hae the right to opernte it over space ocoupied by a 

street car treck on © public street, but it in equally 
true thet to do 60, under eome clroumataners, ameunte te 
negligence, ‘Yhether or not it does, under 2 given eet of 
facta, is « question for the jury. A similar instruction 
wae given in Pionte v. Ghigsco Gity Nailway Cor, 284 I2l. 246, 
where the Supree Gourt held that the giving of it wee error, 
*ain the light of the facts in this reeerd.* in way opinion, 
the error in giving this instruction is not obviated by the 
fact that the jury found both defendants guilty. Bxt for 
the giving of this erroneous instruction, theojury asy well 
have found the Gab Company guilty and the Relilwaye dompnay 
not guilty, 


I aw further of the opinion that the trial oourt 
erred in denying the motion of counsel for the Railwaye 
Company for leave te submit evidenes which he eentended 
would shaw that the plaintiff had been paid $6,000 by the 
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Yellow Gab Company, and in consideration for that peysent, 
bed given the Gnb Company © release, the effectaf which 
was to release the Rellwaya dompany sleo. The vlaintiff 
contends that this question ie not properly saved for 
review beonuse the document which whe had exeouted «nd 
delivered to the Yellow Gab Company is not in the record 
and was not even offered in ewidenes and marked for identi- 
Tiestion, and nv propor offer of evidence wae ande beenuse 
& Withers was not sotually put upon the witness stand and 
ne questions were put to suoh a witness, for the court te 
rule upon, It mist be remonbered that this offer of proof 
ai4 net coour in the course of the tricl of the case, but 
upon the motion for a new trial. The jury hed found both 
the Nailways Company and the Yellow Gab Company guilty, 
and had aegensed the plaintiff's dumnges at the eum of 
$35,000, Both defendants had subseitted sotiens for « new 
trial ani the ouurt head heard arguments in support of 

those motions and bad indicated thet the mdtions would be 
overruled, provided the plaintiff entered a renittitur 

of $6,000 from the encunt of the verdict which the jury 
had rendered, end the hearing of the motions then vent over 
to another day. When they again onme on for hearing the 
plaintiffg remitted $9,000 ffem the verdict and the Sailwaye 
Company agein urged its metion for a new trial, contending 
thet notwithstanding the remittitur, a new trial ahould be 
awarded, At this stage of the proceedings the plaintiff? 
dismissed her auit os te the defendant, Yellow %2b Company. 
Then the defendmt Pailemye Compeny subsitted « <otion for 
leave to bring im evidenee, which, it was contended, would 
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ghow that the plaintiff ind been paid 6,000 by the Yellow 
Gab Company and in consideration for that payment, had 
exequted and delivered » release te tat company, In 
order to preserve thie point it was not inouwsbent wron 
the Haileayes Company te actually oubmit ite evidene at 
that time. Evidenes is not usually heard in eonneotion 
with a wotion for e new trial. The situntion which the 
Railways Company wished to intreduce evidengs upon, hed 
only just arisen, and the proper and only proper methed, 
in ay opinion, of ereeking to cet the artter befere the 
gourt, Sas te move for leave to bring in thie proof, then 
the court deuied the Hailwnye Gompeany leave to submit the 
evidence suggested, counse] asked that the docusent which 
the plaintiff had exeouted be inoorporated in the record, 
That also was denied. At the time theses proceedings took 
place, counsel for the sleintiff sade nc contention that 
the manner inwhich counsel for the “ailleays Company aade 
hie offer was incompetent er improper, but the contention 
was that the decusent in quertion was “surely « covenant 
not to aue and has nothing to de with the verdict in any 
way." {hat being the onse, the plaintiff, is net mow in 
m position to urge thet the offer wor not properly made, 
even if such « contention were tenable, 


That the plaintiff head received 46,000 from the 
defendant, Yellow Gab Gompeny, after thejury bad returned 
& joint verdict agninut both defendants for $85,000, end 
after the plaintiff had entered » remittitur of §9,000, as 
required by the trial court, and thet in consideration fer 
auch payment of $5,000 the plaintiff had given the Gab Com 
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pany @ document purporting to be either a convenant 

not to sue or o release, adwite of no question. SGounsel 
for the Mailways Company offered to prove that i¢ was 

® Felease. Gounsel for the plaintiff contended that it 
had nothing te do with the verdict in the case, beonuse 

At was only 2 covennnt not te sue. I agree with the: 
uajority opinion to the extent that if the instrument 
which thepleintiff had given the Gab Company is to be 
considered as a covenant not to sue, the Railways Company 
was entitled to show the feet and te prove the payment 
given in consideration of the covenant, in reduction of 
the pinintiff's dnmeges. City of Ghiciso vw. Baboook, 143 
Til. 356. The reference xodie in the argument of counsel 
for the plaintiff, te what our Supreme Court ssid in the 
ease of Devaney v. Otis Elevator %o,, #51 Il. 28, my not 
be avniled of to the contrary. That enee did not involve 
two parties defendent, eherged ae joint tert feasors, 

which is the ense here, The court did make some remarks in 
the course of the opinion in thet case, about joint fort 
feagora, «nd said thet in such & oase each wrong doer 

is responsible for the whole sxount of the deanges and in sudh 
a situation there is no such thing ae proportioning the dam 
agea between the joint wrong doers, Of course, in the case 
of joi each wrong doer is responsible for the 
whole azount of damages, but that does not mean that the 
plaintiff oan recover the chole amount of damages from 

not merely ench but from every wrong doer, if A, and B 
are joint tert feasors ond the plaintiff has recovered a judge 
ment of $16,000 ageinst both of them, he cannot collect the 
entire smount from A. and give him & covenent not to sus 
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and then proceed to enforce his judgnent against 8 on the 
theory that 5, was yegnongible for the whole asount of damages, 
After the decision of the fupreme dourt in the Dewaney onse, 
that court decided the once of Hagner vy. Ge bp It, Sy» So,, 268 
Ill. 345, which ia clearly to the effeet that money paid 

to an injured plaintiff, by a third party, in connection 
with his injuries, aust be considered in reduction of 

the asount ef the demeages in a suit against another party 
based on thoee injuries. fo the same effect, see Gore v. 
Benrotin, 165 311. App, 222; Vendalis & 

181 I11. App. 110; Brennan v. Electrio 

Til, App. 461; O'feii v. Ue tions) O11 Go., B51 imen. 36, 


and Qhamberlin v. Murphy, 41 Va. L1G. Ag the court well 
put it in the decision last referred to, to hold that an 





amount which a plaintiff my have received from one alleged 
joint tort fexser could not be shown in sitigation of daunges 
in an action agninet enother joint tort fensor “rould be to 
pergit the plaintiff to receover for this portion of the 
damages twice." Gouneel for the plaintiff,in contending 
thet the Railways Gompany hed no right to sher 2 payment 

in consideration of a covenant not to sue, in witigation 

of damages, has onlled our attention te the ease of Purinton 
%. Bels Ae B. Op,, 204 11. App. 383. In thet case this 
court pointed out distinetlysthat the payment of which the 
defendant there sought to awAil iteelf, in mitigation of 
damages, wae alleged to have been received from a joint 
fort feasor, but that *the record is barren of any evidence 
in any way tending to esteblish that fact.* 








anes 





moltevanee s a Suh: behes ‘a ‘e Murata: stmt aa oe 
‘eile viitd can enya Pd & #f aeyined site Yolande 
“tsa 68 Laprogol race Ade ot a ‘estat: Pd bane 













108 seas HE eh teh bono tea ‘ 
Hew deuoo oft MA OLE an Ch pyri’ Wg 
"gh dad bled 08.0% homeatoe ‘tant woes tone ont at a 
magelis san goat bevleowt wead yum Tutuialy 5 doin few 7. 
sac mianen te aotneyitis at metda ed Goa BL ‘eon dt tal 
ee od Bisow® rennet seat ease wesitone deaiens woites fa mt 
WA Lo aekewoc otet oot qovoemen of Veldatale ode Hyp “as 
ga thar done a2, thitabels ade rok React Vieepel’ wry 
srosqeq @ words of diyhs om bad -qraeigt oun thai wa tat 
 woligitia at awe of Hon tecmeves 3 ko nobretihinnes ab 
Perter 4 te Aane otk we giitincka tie'hetted ball . NLU MS i 
alee ane sae ey a hae +aek ad bal : mye ro) ue ‘i 
oii ivccieltovehnpd ane a cones ee 
“palet ie mont asiave oad drat oF: biti oo sys 
enped eth te moried wt iene are Witt anit deel groaning) 
shin tdpet tude dat ddrae og sell al le 
















-t1- 


But on the theory that the document which the 
plaintiff had given the Yellow Gab Company, in exchange 
forthe payment it had made to her, was, on ite face, 
not a covenant not to sw, but & release, the execution 
and delivery of it operated to release not only the Gab 
Geupany but aleo the Railways Gowpany, and the latter 
should have been given sn opportunity to subsit evidence 
which it contended showed such to be the conse, 


Bat, Lam further of the opinion thet, uncer 
all the circumstances shown in this record, this docunent, 
#ven on the plaintiff's theory, and assuming that it pure 
ported to be ® covenant not to sue, aunt, noverthelesa, 
be given the effset of a release opernting to relense 
the Railways Company as well as the Gab Company, At the 
time the plaintiff gave this deouwent to the Gb Gomprny, 
she had no right of aotion against that Goupany for the 
injuries involved in this ease, The period provided by 
the Statute of Limitations, under which she could begin 
& new action against the Gab Oompany for such injuries, 
had elapsed, fhe was not in & position to give the Gab 
Company « document which was renlly & covenant not to 
sue it, beenuse the uncontreverted facta show thet she 
had no right of action against the Gab Company, at that 
time. The only right of action which she ever had against 
that Company was the subject of the suit she had previovee 
ly begun against it end that right she bad already reduced 
to a verdict. in ay opinion, it ia entirely clear that 
whatever money the Gab Company paid the plaintiff, muat 
have been paid solely in consideration of her egreement to 
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Felense it from the effect of that verdict she had 
reocived aguingst it, ond in consideration of her promise 
to dismine her action ae against the Geb Company, and 
thus discharge and release it from any further liability 
to her, whieh ia juet what the plaintiff did, following 
the receipt of the money from the Cab Company ond her 
delivery to thea of the doounent in question, Therefore, 
the payment of the soney by the Gab Company to the oleaine 
tiff wae necessarily in settlenent andim secord end satise 
faetion of the existing cause of action which had been 
werged in the verdict in thie case, ond, in wy opinion, 
the instrument which she executed and delivered to the 
Gab Company must be civen the effect of a release. Such 
wae the effeot given toa similar domument by this court 
in Petvoyeania v. fircls, 205 311. App. 310. ‘There, a 
Plaintiff prooured « judgment sgainet tro joint tort feagors 
for the sum of $5,000. One of thea prosecuted an appeal 
to thie court and while that angeal wee pending, the dee 
fendant who had perfected the sppexl paid the olaimtif? 
$3,000 in consideration for a covenant not to eue, which 
the plaintiff executed end delivered, hereafter, the 
plaintiff filed a ereditor's bill aginst the other dee 
fendant, secking thereby te recover the remaining §2,00% 
due under the judgment. A demurrer to the ereditor's 
bill was suetained and the bill dismissed for want of 
equity. Gn appeal from that decree to this court, the 
aseree was affirmed. i, the course of its opinion this 
om rt pointed out that such claim as the cownleinent in 
the creditor's bill had against the original defendartes, 
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had been merged in « judgment after which the complainant 
had accepted $5,000 in consideration of bis promise not 

to prosecute an execution on #nid judgment as against 

one of the judguent debtors. The court then proceeded 

to way: *Glearly the agreement in the bill eannot be ree 
gerded ag &® covenant not to sue, within the menning of 
that term as used in agreements which beve been held valid 
by the courts of review of thie state. The bill shows that 
there wis in fact, whatever the parties may have eeen fit 
te entitle the agreement, a promise mtered into by the 
complainant, net to prosecute his existing right, an 
amplified by the judgeent, to have execution iseued and 
Levied ageinst the property and sesete of beth defendants. 
There was not, at the time this inetrusent wae ande and 
entered into, any matter in controversy between the parties 
thereto; the cause of action had been merged in « judgnent, 
which judguent we think was aatisfied by the accertance 

by complainant of the sum of $3,000, ond (that) the inetrue 
went in question must be regarded as a release and payment 
of the judgment," as agninet beth defendants, The court 
further seid; "It is clear that this wae not the intent 
ofthe parties, as expreseed by the instrument, but notwith- 
standing this, & covenant not to sue con have no aprlica- 
tion in a oase where the suit hag in fact been brotght and 
judgment entered against one of the parties te such agrece 


ment.* 


So, im the onee at bar, whatever the plaintiff 
and the Yellow Gab Company any bave seen fit to mtitie the 
agreement between them, it ie clear that What the plaintiff 
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promised, in consideration for the money paid her by the 
Gab Company, wae that she would diamies the Gab Ocompany 
Out of the case in which it was ® defendant with the 
Railways Cowpany end would forego the right ehe then had 
to enter a resittitur of $9,000 ond have the motions of 
both defendants, for a new trial overruled and « judguent 
entered against beth of thee for $16,000, which mounts 
to nothing more than an agreement on her part to release 
the Geb Gompany from the effeet of the verdict which had 
been returned ayninst it and the Railways Company. 


For the reasone stated, 1 ax of the opinion the 
judgment of the Superior Court should be reversed. 
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Opinion filed Dec. 8, 1926. 


MR. JUSTICE TAYLOR delivered the opinion of 
the court. 


On July 23, 1924, Harry A. Bioagnt, the plaintiff, 
brought suit in the Nunicipal Court agninst the defendants, 
Francis M. Gum and Felix fT. Graham, trading as feet Pullman 
Gountry Club for « dalance alleged to be due ona promisserxy 
note for $1,006.00, signed "West Pullean dountry Giub by 
FP. M. Gunn, President, F. T. Graham, Seeretary.” There was 
a trial before the court without a jury, and a judguent against 
the plaintiff. This eppeel ie therefrom. 


The evidence showed the following: On dotober. 
9, 1908, a certifieste for the erganigation under *An Ast 
goncerning corporations," approved April 18, 1872, of the 
West Pullwan Gountry Club, as & corporation not for pecuni- 
ary profit, was filed with the Secretary of State, and on 
Getober 29, 1909, there was duly issued a certificate of 
ineorporation, The name of the club was the West Pullman’ 
Gountry club. fhe object wos to provide enutertainzent and 
promote out of door exercises. The management was vested 
ig a board of nine directors. The logstion was the city 
of Ghicago. It was agreed that the certificate of incorporae 
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tion wae never filed in the Recorder's office of Cook County. 
Shortly after the inoorporation, some money was borrowed 
from the State Bank of West Pullman, the amount is not shown, 
and a note given, Oy, January 5, 1915, a renewel note, the one 
here in question was executed, It is dated January 6, 1915, 
is for $1,000, and payable six months after date tovthe order 
of the State Bank of West Pullman, The rate of interest is 
6% The signature is as fellows; “West Pullman Geuntry 
Club, by F. M. Gunn, President, F, 7. Graham, Seoretary." 
Various payments unde between July 14, 1915 and June 8, 1917 
appear on the back of the note. The final endorsement shows 
that there was paid on June 6, 1917, $170.00, leaving a bale 
ance due of $500.00. Gunn, one of the defendunts, testified 
that he wes president of the West Pullman Countrg Club in 
1915 and 1916, and thet he had some business with the State 
Bank of West Pullman, He further testified that the note in 
question, the one here aued uoon, was given in place of one 
thet was taken up, and that *in the two years that i was 
president of the Club we did manage to pay off about half 

of it;" that when he signed the note and delivered it to 

the Bank, he received a cancelled note for the same amount. 
Graham, one of the defendants, testified that he was cone 
nected with the West Pullman Country Club as Seoretary, and 
that shortly after he was elected, a note of the Club fell 
due, and as there was no monty in the treasury of the Club, 
the note was renewed with the State Bank of West Pyllman; 
that he signed the note as seeretury. 


It is contended for the plaintiff that the defendants, 
Gunn and Greham, are liable personally. we do not think that 
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they are, Although the certificate of incorporation 
was not filed with the Recorder in accordance with dec. 
30, Chap, 32 of Cahill’s Kev, state. of 1925, we think 
the West Pullwan Oountry Glub aust be considered as 4 
Sefaqto corporation, at least in so far ae to make that 
Gompany liable on the note, 


4 gimiler situation of f2et gecurred in the 


onse of Wood): 

Anderson, 187 111. App. 5607. It wee there held that there 
may be a de fegto corporation not for peeuniary prefit ehen 
the certificate of ineorroration ia not filed for resord in 
the county in which the principal plece of business of 

guoh corporation or association ia leested, It is true 

that the charter or certificate of the feet Pullman Country 
Club was not recorded as provided for, but the corporation 
hed all the other attributes of a eorporstion de jure end a 
certain amount of user may be said to have beow shorn merely 





by the fact that as a corporation it borrowed the soney in 
question and gave a note therefor in its own corporate name, 
and from time to time in the course of several years made 
poysents of interest and principal, beginning on duly 14, 
1915, and ending with the payment on June 8, 1917 of 2170.00. 


She State Bank of Weet Pyulimen, the payee, dealt 
with the West Pullman Glub as ® corsoration. It sooepted 
the note as a note of the Yest Pullman Ciub, that is, as 
the note of a corporation, The signature to the note is 
that of the West Pullmen Country Club, The fset that on the 
mote itself there physically appear the words, *By F. &. 
Gunn, President, F. 7 Graham, Secretary," does not import in 
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any way personal obligntions on the part of Gunn ond 
Graham, Their names ae they spoenr are legally only 
part of the name of the Vest Pullman Country Club, and 
the payee must be considered as cognisant of thet fact. 
There is no statute that makes them Liable, and at 
common law, the whole signature, their names included, 
must he considered merely as thet for which it was in- 
tended and understood, that ie thet of the Weat Pullman 
Gountry Club; and not in any way that of Gunn er Graham, 


Recowski v. Grabarskt, 181 i11. App. 379, 


Being of the opinion, therefers, that the 
defendants, Gyn and Graham, are not liable personally 
on the note in question, it follows that the judgaent 
of the trial judge must ve sustained, 


The judgment, therefore, will be affirned. 


AY FIAMED. 
/ 


THOMBSCH, Pode AND O° SoNHOR, J. GOMCUR, 








JOHN V. WATERS, 


Appellee, 
APPEAL PROM 
VB. 
SUPERIOR COuURT, 
THE EQUITABLE LIFE ASSURANCE COOK COUNTY. 
SOCI#TY OF THR UNITS STATES, 


~~ 


lh ascntg mim tm 239 T.A. 669 
WA. PRNGIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THY COURT, 


This ie an ection ef esmumpsit on an insurance policy 
 desued by the defendant society on the life of plaintiff's wife 
for his benefit. The trial was without » jury, and judgnent 
was entered on the court's findings agoinet defendant for 
$5,180.46. Defendant appesla. 

The contrelliing question is whether defendent waived 
its right to declare a forfeiture of the policy. 

The premiums were payable in instelliments of $69.54 
on August llth and Pebruary lith of each year, the poliey allowing 
grace of 31 days subject te an interest charge. For the premium 
of February 11, 1922, plaintif’ mailed his cheek, dated Mareh 11, 
1922, which defendant received and deposited for collection arch 
23th, and on March 17th returned by letter to appelient enlling 
attention te the endorsement thereon by the bank “not sufficient 
funds." The letter demanded return of the receipt given for the 
cheek and notified the insured that the policy wos forfeited for 
Non~-payment of the premium, and added: “We trust you will toke 
immediate stepe to put thin policy in force by signing the enclosed 
Statement of health and returning to thie office together with a 
Femittance of $69.54 in good funds." 
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The “statement of health” so enclosed was in the form 
of om appliention fer reinstatement of the policy upon certification 
of the applicant's good health, not te take effect, however, until 
all premiums in erreere, with interest, were prid, 

On Merch 27th plaintiff roturned the cheek to defendant 
certified te by the benk, with a vritten statement by him that 
the benk was in error at to the balance, The next dey defendent 
sent the insured » letter seknowledging ite receipt ond again 
enelesing « form of a “xtatement of heslth" saying it would be 
necseseery for her to sign it in order te reinctate the policy, and 
that defendant would held the remittence “im suapencse ownd ting 
signed statement of health." The check was cached and entered in 
defendunt's “suspense account." Picintiff wen sleo told by defende 
amt's cashier whe sicned caid letters te get « statement from the 
bank te the effect that the bank made the error ir kis account and 
the matter would he sulmitted to the home office for attention. 

Bo euch statement was ever furnished. 

The matter remained in thie shape without further 
communication until June 7, 1922, when defendant sent another letter 
te the insured saying its cheek for $69.54 was enclosed because she 
had not furnished the necessary requirements fer “complete 
resteration,” and sdding thet by filling eut *the enclesed fern" 
amd returning the check the policy could be reinsteted. This check 
wae returned without filling out the form, and after it had passed 
back and forth between thé parties it finslly remained in 
éefendant's possession. 

On sugust 12, 1922, plaintiff tendered the premium that 
would have been due on that date if the policy was in force, which 
was refused, and the insured died in the feliewing Jamaary before 
another premium would fell due. 
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Under these circumstances it is urged by aprelient that 
there was mo waiver of the right tw forfeit for non-payment of the 
premiuz due Vebruary 11, 192, and the great wight of authority 
@ustains that contention upon simdler states of facts, holding 
that where peyment of an overdue premium is reecivec ond accepted 
upon a condition of furnishing a health esrtifieate such conditional 
acceptance doves not constitute a waiver of forfeiture. In » very 
Similar eose (Geudd cgoinet this same defendant, 231 NH. Y. 200) the 
payment of the premium wae mace after the expiration of the time for 
Ate peyment ex extended and cefendent osshed the cheek therefor, 
stating that before it would consider the restoration of the policy 
4t would require a cortificete ef continaed good henith, and sent « 
form to the incured to be filled out. The court heid thet the caching 
ef the check and retention of the provecds under such cireumetences aid 
met preclude defendunt from insicting upon camplianese with the termes 
of the policy requiring the production of such a osrtifiente, and that 
the keeping of the money was in anticipation of tie reesipt of the 
Certificate and 414 not constitute a waiver, 

On = very similar state of facts in Kelson ve Zutwsid Life 
Ine. So+, 190 Pac. 92%, (£8 Mont. 185) At was seid that the conding 
of letters ty the compeny requiring a health certificate before 
Peetoring the policy, although the check wat retained, negatived a 
waiver of forfeiture. In Glifton v. Mutusl Jdf6 Imes Ge, 108 He Ce 
499, the court said the eourt had o right under similiar clreume tances 
te receive and hold the premium awaiting the return of « health 
Gertifieste demanded as provided for in the policy. ‘The deetrine 
that conditiensl acceptance of an overdue premium does net constitute 
@ waiver of the conditions of the policy is too well esteblished, we 
think, te be contreverted. ‘ee also New York Life Ine. Coe ve Seoti, 
23 Tex. Civ. Appeals, 541; Greok vy. Jew York idfe ine. “o., 142 Mae 
(268; Sank of ‘ommoree v. New York idfe Ins, Cos, 125 Ga. 552; Butuad 
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Ren. Fund life Asore ve Suchteld, 140 Fed, 333, 

The policy im Ga present ence orprecely prevides fer 
ite reineta*esent if 1% leprod in cenraqueres nf ron-paynent of 
any premium when Gue “upen precuevtion of evidence of ineurabs lity 
Ratiefactery te the socdety snd peyment of 211 overdue premtiume.* 
The payment of the preaiun wos only ome condition onc defendant hed 
the right te inrist upon the other. its insietence wes evidenned 
by the seid letters ¢f Earch 15, arch 26 and Jone 27, 1995, There 
wae proof of no act tonding to shew that it wejved the production 
of the health eertifdieate it demanded im these letters. The mere 
fadilure to meke ony Turthor dumaad between the leet two letters 
aennet be construed a6 «4 waiver. Tha yremian wae retained ench 
Raneor in seme of the cusen xbeve cited ekers the court held that 
there wer no waiver of the previsus cewands for « health certificnte 
Peewireé cn o condition ef th: reinutatcment. 

Tut {nm our opinion the srughalh fact in the ene foe whether 
Pleintif(’s check wos goad shen 4t woe fired presented. In other 
words, whether the benk wade « mistaxe in mating ouch endorsement 
thereon. The proof with regard therete iv very obaeure. Li leaves 
the fact apen for infevanae onay. iif tae Ourtificetion be regarded 
ae speckine from th: Cets of the cieek teen the inference would be 
aim plaintiff's fover. Ont if the fuddure te comply with defendant's 
Feerest te ounnly & stetement from the bank open the enbgeat tends 
te negetive such cm inference, cxupeckaliy when taken in consideration 
with foilure to comply sith dcfcadant's other demands, then the proof 
ep thet subjeet must be deomed very umsatisfactory. It ise apparent 
from the recor? thet the sacdety would Rave regorded « oe rtifioente 
Of health unnesesesry if on a matter of fact the check wen good vhen 
firet presented and returned by adctaue of the bank. The crucial 
fact, hewevor, ic shether there wes wach « Mistake. in view of the 
Unentiefactery preef upon thal cubjest we deem Ot best toe reverse 
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the Judgaent enc romand the cause for a new trial ce thet thot 
faet, which de Oepavke of dewinate ancertciment, moy be 
made Gur taiite 

REVERSED AYO REMANDED. 


Gridley and Fiteh, J3., concurs. 
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J. CLAVSEN, ) 
Appellee, APPRAL FROM 
SUPERIOR COURT, 
TBs 
COGK county. 


WRUTHAN RLECTHIC COe, 
& corporation, 


Appellant. yd 89 Lea. 670 
MA. PRESIDING JUSTICE BaANwas 
DELIVERSD THE OPINION OF THE COURT. 


This is an appeal from a judgment fer 95,060 fer the 
plaintiff in « personal ingury onae. Hiu injuries reoulted from 
&@ collision with defendunt’s truck at the northwest corner of 
the intersection of Cieere /and Roscoe street, Chicago, the former 
® Gar line street running north and south, the latter running east 
and west. He claimed os a result therefrom an enkylesed condition 
ef the foot, an injury te the tersal bones and « separation of 
certain other bones. ! 

Plaintaff Jeft the west curb near seid corner to take a 
southbound atreet car which after coming to « stop started up 
almost instantly «ithout letting passengers off or om. Failing to 
get the car he turned sround towards the south and west and after 
taking « step or two collided with the side of defendent's truck 
coming from the north, He claimed thet as he left the curb for 
the car he looked north end did net see the truck. But as under 
all the physical circumstences described the cur must have been 
im plain sight and seen by him if he really looked, end es instead 
ef leoking north when he turned te co beck te the curb he turned 
with his back to the direction from which there might be denger from 
street traffic, appellant urges thet the undisputed competent evie 


i @ence shows contritutery negligence as a satter of law and, theree 
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fore, its motion fer a dirseted verdict should have been granted. 
Rat as to that point it is eufficient te say without deteiling the 
evidenee that there wes some evidence which required ite 
presentation te the jury. 

Kor need we diccuse the disputed questions of negligonce 
er contriiuteory negligence or the svight of the evidence in view of 
Tulinge which we think require » revergnl of the judgment. 

Plaintiff’ calied twe physicians to testify te the injuries, 
one from his personnl knowletge of them sequired from attendanee upon 
plaintiff shertly after the accident, ond the ether ao an expert whe 
examined him e week before the trial for the purpece of testifying 
thereat end teck Xeray films ef plaintiff's foot and onkle. 

hulings slieged a8 erreneone vere in admitting the filme in 
evidence without laying a proper foundetion for their introduction, 
and in refusing defendant'a motion to strike sn anewer given by the 
expert physician to a hypothetical quewtion. 

Tested by the rule lsid down in 5 
S06 Til. 376, with respect ta the necessity of extablicshing the 
eerreotnens and accursey of an Aeray skisgraph before admitting the 
film in evidenee we think the first point is well taken. In the 

dinstent case the fiim wee saiwmitted upen the evidence given by eoid 
@xpert wilmess as to his sbility te read skiagraphs, ond the expere 
Sfimmse he had in taking them, ond thet he was present when the Z>rays 
Were taken, After an objection meade thet mo proper foundation had | 
been leic for ndmitting them wae overruled, the films wore admitted 
fim evidence ond oxid witness was permitted to testify what they 
showed, 





On cross examinstion he ctated that the machine used in 
taking the films was operated by a girl attendent while he placed 
but Vv 6 
the position of the fect underneath it witheutxgiving ay particular 


Aeneription of the povition in which 4% was placed. While he alee 








Seid “we used a flucorescepe te see what condition we found and then 



















betenta eet vad: Aveda fetheesy SaPeor hh a ret meatom att 
odd qakttetoh suedbhe que ot EmpeaeTue oh #k Petog sneer 
ak Reekupae dy dite gomsbare oom euw weed? tect oi 

4 “oRttay eal a _ 

MSR Qs MMe ETO aS Bar wash | ast semen td ow ben xt cy 
oe wide wb opmediew OH Io taighew edt vo enemgedgon eo as bv 
ere ade te seoesray s inate used RS) “ 


sob Gro_Rs Aa we centhe at baw Hones on pan ekg bade 
wiiysttest 3 eomprny edt col kakut oxtt sated ad “ mia teen 


uk omkst ace. sane amas wa ore Reese ae) ‘ nbc 
sMOLPOMOWINE Tiedt eh modeehoadt: eben “ aster oe ott . ‘ wre , 
| SE EE eee seewasts ma aabete er mata an ate se ah Cartan eae 


winged dell hee casigategeste kaos 6 etn ead a9 ea babies ‘ 
ae OES hnxane “ca Oa wat dd adass aavoeylo om aed ty eet ene 
Sard behn wRMW AeLTY nee yboLarrewO Cow andy patria sat Db L age 
spain sal take ist ad Ratttervoy any Kasathn Bhan baw otabiy 
ai Soue ander oe sists teat Setate aa aed taki baer ne) : 
hewn “oh oktde smobmethe Sete a yh hatuneye naw amhe? meh wy a 
tut aides 

. ha Rast how alg remcage sede os aseershes 260% adit ‘Me wont two 


Be Der) oes hana 


~3~ 


we Aereyed it," he did net sey that he leoked through it to vee 
whet it disclesed, mor did enyoneclee testify te the fact. Hor 
did he or anyeneelse testify ae to the correctness and xccursey 
of the film or of the machine. Discussing the necessity of laye 
ing a proper foundation for the ndmisvion of such exhibite, the 
court said in the Stevens cases 

*It must be established by competent evidence 

that the picture correctly pertreys the cenditien it 
purports to represent befere it how amy place in the 
Gase. Some witness must be able to tes that the 
picture offered in evidence chows aceurnteiy whet the 
witness sew when he looked inte the body with the 
fivneroocepe, or he must be able to asy thet he is 
skilled in the use ef the Aersy machine end in teking 
and develeping Aeray pictures, end that he took the 
picture offered in evidence with the body in « certain 
Bond thew, (decoribing £t,) with » mechine thet he kner 

be in gocd working condition and sccurnte, and that 
from hie experienes he wee able te 9, Rigg the picture 
produced by the suchine wee an accurate picture of the 
internal condition ef the body. There metheds of 
establishing the sccursey of the pioture are not exe 
Clusive, mt whatever mothed is used, ite acmuraecy auct 
be established before it ia sdmitted.* 

In the instant case while said witness geve testimony 
tending te show his skill in these matters there wes no attempt 
to comply with any of the other requirements pointed aut in said 
decision to shew the correctness ond accuracy of the film, ner 
proof of wny other method of establishing ite accuracy. . 

in view of the usec mode of the filme at the trial te 
show the degree of plaintiff's injuries, which as ee shown and 
explained from the picture by said witness were much grester than 
these outlined by the attending physician and might thue account 
for what appellant ¢leime were excessive domages, we think the 
error in admitting the filme upon euch evidence slone was a 
reversible one. 

As to the point raised in not striking out the witnese’ 
mmewer to o hypothetical question it eppeers thet on cross 
‘@xominstion when asked if his opinien was based solely on the 


b, 
‘Pacts ateted in the hypothetion) question disconnected from any 
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BXREAHKL obvervation he personally mace the witmews onowered, "1 
would not say s0.° Defendant's counsel then move’ te hove the 
emewer te the hypetheticel question ctricken cut. The court 
without meking «= ruling cadd, “Let us see whet he says,” ond the 
Witness enavered; “I also ineluied the condition I found.* then 
the motion was renened, eppellee'sa counsel intercepted with the 
remark that the snewer might be stricken if it 444 inolude any of 
such matters end then seked the witness whether he included enye 
‘thing found on his examination “that was not included in the 
hypethetiesl qucstion." The witness then repliet: “Ne, cir.” 
While the court guve defendant's counsel the right "to ack the 
question again” he fuiled ta do we or te insiet on « ruline by 
the court «of he should heve dene if he wished te save the point. 
(West Chse Bt. My. So. v. Suisven, 165 Tl. 362.) Henee the point 
stems to have deen lost, 

But e@ are constrained te remark thet the question which 
called for en opperent meodificetion of *he witmesa’ snewer was 
entirely unenrranted ond wisleseding for the original hypotheticsl 
question 4id met contain any fects predicated usen the wi tmens! 
personal observation or exumination. Hin serreeted enewer must at 
Leaet have conveyed te the jury an erronesus impression. Rit be- 
Gsuse of the error in admitting the filme in evidenne the sndgment 
will be reversed end the sense remonded. 

REVERSED AED REMANDED. 


Gridley ond Fitch, JJ., ceneur. 
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Appellee, APPEAL FROM 
Vs. CIRCUIT ceUNT, 
NICHOLAS &. FIKW et Bles GOockK ¢ ® \etms 


BA, PRESIDING JUSTICE BARNES 
DALIVERED THE CPINICY OF THY COURT. 


This is an appeal from an order qunshing the prececdings 
eof the Civil Service Comuiasion of the City of Chicage brought 
before the lower gourt on « vrit of certisreri. 

Appellees was im the elnerified civil service of the City 
ef Chicego as head field nurse at a Ciopersnry connected with the 
Municipal Tuberculosis Ganiterium ef veid city. Charges having 
been prepared againat her before the comeisesion, hearings were had, 
and the commission ordered her discharge upon ite finding that she 
‘Ware guilty of the general charges of incompetency ant neglect of 
leat. 

/ Appellants contend that the return te the writ of 

rtiorari shows thet the commiseion had jurisdiction and precesded 
and justifies such finding, and therefore the court ex= 

ite authority in mashing the procectings. Appellee's 
tention to the contrary is based upon the cleim that the return 
that the findings were not based upon the chorges preferred and 
t the evidence dows not reasonably tend to suppert the findings. 
It dc recognized law, a6 stated in People v. Lindblom, 


Thi. 241, ond Joyce v. City of Chiongo, *16 id. 466, that “on 
return to a «rit bringing the record before the court the only 
inquiry is whether the inferior tribunal hed jurisdiction 
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and proveecded legally, = i. @., follewed the form of proceedings 

legally epplicable in ouch onses, * * * ." Im the Joyce case, 

it wee said that if the commission had jurisdiction te hear and 

determine the case the Cireuit Court wee powerless te review its 

order of removal, that the proceeding eae not « camon lew or 

criminal proceeding tut an investigation, ond while the incumbent 

of the position had the right to have the charge agsinet him 

reduced to writing in ouch form thet he could clearly understand 

the ground assigned for his removal, it was mot necesacry that 

the charge should be formulated in teclmice) lancusge aimilsr tw 

that of a declaration er an indietment. (Joyee cave, p. 471.) 

But it is appellee's main contention that the evidence 

ie mot based on the epecific cherges, snd thet sche hed « eight te 

depend upon the epecifiectione se well av the general charges in 

prepering her eure, that they should be taken together, and that 

the charges sre limited ty the epecifientions, erpycivlly beceuse 

it is exprersly stated thet they are based upon the allegntione im 
the specifications, and beasure « rule of the civil service comiceiton 
 se¢ forth in eppelige’s petition says: “Charges shall be filed with 
the commission ond shell state speeifivalty the foaote slleged te scene 
stitute couse for discharge." In this connection counsel citer the 
tity of Aogkfor o 115 Ill. App. 466, 416, where the court 
adopts the lenguage of Andrews v, King, 77 Me. 294, 234, thet the 
_ eharges should be "formulated with such reseonable detedl umd pree 
 @inion as vhall inform the people and the incuwbent whet dereliction 
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Substantial certainty, though the technical nicsty required in ine 
dictmente, is not necessary." It was held by thie court, however, 
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“Sven if the speelfications appended to the charge had 
mot contained in themselves a substoantial cause, the peti« 
tioner could take no advantage from that - if om his appear- 
anee end full hearing the commission had found him guilty of 
the general charge, and that general charge had eteted a 
goed cause,“ 

in a review of that case by the Supreme Court, 716 
Tll. 466, the court said: 

"While the plaintiff in error hed the right te bhave the 
gharge preferred against him reguced te writing and in auch 
form that he could clearly underetand the grownd asatgned 
for his reseval, it wars mot necessary the churge be form. 
lated in teehnical Language tinier to that im a declaration 
or ms indictment.”  (471.) 

The Supreme Court also held im that eare that it 
was teo liste te ralve the objeetion that the charges were net 
sufficiently specific, it not appearing from the record Filed 
a9 @ return that ony objections were wade to the written charges, 

in view of these rulings, vhile 14 may be adadtted 
that the charges ae specified are somewhat discursive and indefi- 
nite, we think in the absesee of any requeet fer mere specific 
charges or of any showing of a want of opperturity to 4efend 
against the general. sharges of incempeteney and neglect of duty 
there is no room for queetioning either the Jurisdiction of the 
commineion or the legality of {ts proceedure in the invtant ease, 

The court soul’ determine whether there wae any 
evidence in the returm tending to eupsort the charges and finde 
ings, but could not pase upon its waight. (#ecule v. Oity of 
Sbicagg, 234 311, 416; Bagels v. Lindblom, 182 111, 241.) If the 
latter question were open fer review much of the evidence heard, 
and te seme extent at least seted upon, vould be subject te eriti- 
cies, being heareay or conclusions er opinions rather than evi- 
dence of facta, or teatineny relating te racial, religious or 
social matters which enemingly had mo place in the ease and the 
hesring of which showld have been 4i seountenanced, 


But while appellee contends much testiv-eny influenced 
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the findings of the commiseion, there wae also evidence tending te 
establish the general charges by proef of insubordination und 

her habitual use of prefane ani vulgar language wibecoming one 
while engaged im « public service, end that her insubordination 
and general attitude teward her superiors were euch of te disturb 
the morale of the institution eith which she was connected. 

But we need not discuss whether the evidence should 
tend te supseert the epecial charges in a case «here 14 tende to 
suppert the general charges ond the petitioner is present with 
eounsel and apparently has every oprertunity te defend heresif 
against them if, ag here contended, the petitioner wae guilty of 
Lashes in suing out the writ, The order of diacharge ene entered 
ami went inte effect Fobruary 9, 19°35. The writ wae not sued out 
wntil February °7, 3974, over a year lnter., Ho exeuse is not forth 
for such delay except the comslosioners had under advisement her 
petition fer a rehearing filed within 36 days of the discharge end 
not denied until February 7, 1924, itven if the rules of the com- 
aiesion auterize a rehearing, as alleged in the petition for the 
writ, petitioner was net precluded thereby from ening out the erit 
imeediately after her discharge or ot least «fter waiting «a reason~ 
able time for saotion therecan, Sut she waited over a year after her 
4ischearge, during which time the pesition may here heen filled and 
the salary paid te another, Such a consideration waz desued pertlie 
nent in determining whether a writ ef errer war sreseeuted with 
@iligence in Poople v. Burdette, 735 T1l., 4%, where the petitioner 
wae held guilty of laches in not filing his petition within six 
months after his ¢4iacharge. %e do not think this oase ean be dire 
tinguished in ite material fucts bearing on the question ef allie 
genee from these in that onse, and, therefore, for the roarone there 


‘Stated the court belew should ci ther mot have tesued the writ or 
‘Should have quashed it. Acoordingly the fudmment will be reversed, 
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~Be 


the writ quashed, and the petition dlaniased, 
RUVERGED, 


Gridley and Fiteh, J7,, concur, 
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appellant, 


2391.4. 670 


RR, PRESIDING JUUTICR BaRKES 
PELIVENED THR OFIRICN OF TRE COURT, 


Thie ie a euit te recever comeiesiane in a real 
estate transaction ween an slleged oral agreement with appellant 
Charles Arndt and hie wife Sophie. The Jory returned 2 verfiet 
againet both defendanta an4 assesced plaintiff's damages at $525. 

it was urged on the wotion for a new trial that the 
Judgment wes inmeuffictent te sustain a verdict against beth er 
either «ef the defendants, The court held the point was well taken 
ae to Ere. Armft amt dicmlaced ine case ae to her and overrul 44 
the metien ac te Charles Arndt and emtared judgment against him 
fer the mount of the verdict, His attorney alee moved in arrest 
of judument on the grown’ that the etatement of claim 4id net 
state a cause of action, Error in demying theee motions is ags- 
signed, 

it is urged that os the statement ef claim elisged 
Joint Lisbility and there was no evidence theres? a judgeent 
against one of the defendants cannet stand without em amendment 
to the statement of claim even theugh the other defendant was 
Giemiseed out of the case aa aforesaid; and furthermore that it 
was error te figsies her out af the onan on tha oourt's own motion. 
As te the latter contention it is ouffisiens te say that the order 


(@f dienleanl anpeara in the tranceript ef the reeerd te have been 
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made on plaintiff's own motion, and there ia nothing in the bill 
of exceptions that shows to the contrary, 

While it may be conceded that in the usual course of 
practice the statewent of claim should pave been amended eo that 
its allegations would conform to the greof of Liability egainet 
Charlee Arndt only, yet 1¢ wae held im Bayer vw. Sransinger, 140 
TL1. 110, 118, that where the proof showed that only one of two 
defendante charged with joint liability was liable and one was 
diamiased without asending the deciaration, a matter of variance 
was presented which ahevuid have been raised in the lower court by 
& motion to exclude the evidence on that ground eo oa to enable 
pleintisf te enend hie pleadings te conform te the evidenee, 
Attention wae alse called in that casa to the exeartions of the 
commen law rule respecting a digcontinuance as to the antire ace 
tion from the dismiesal er discentinuanee as to one of several 
defendants in an action ex contreety where the cause ef action was 
“et established egainst ell of thom, One of these extentions is 

where one joined as a descendant in the action is an unncorceary 

| or improper party. That was o suit brought agsinet Selemen Mayer 
and his son Simeon, elsiming o joint liability for money deposited 
by the pisintiff vith them in certain safety deposit vaults ef 
which they were the kecpere and mansgers, The sourt held that 
inasmuch as the proof shored that the som was a more clerk without 
interest in the business he was em unnecessary and improper party 
and therefore the ense fell within ssid exesption to the rule. itm 
that respect the case is not wilive this. Here there is no evi+ 

_ denee that Sophie Arndt was a party te the contract relied upon. 

| It tende te show a contract with Charlies Aradt only and that she 
Was merely present when acne of ite terme were claimed to have 
‘been agreed uvon. She was, therefore, an unnecessary ond improper 
‘Barty and properly ¢iamisced out of the case; and as under the rube 
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otatled in the Mayer casa, supay, the queetion presented is one of 
Variance aad was ant properly saved for review, the wileged ire 
tegulatity of practice in falling to amend the plesdinge need 
Met de farther considered. 

&@ to the gulficiansy of tee wtatemant of elainm &t 
io @rough to say that 1t wae & Tourth-claasaction, the nature of 
which rae evidently wideratect by dafencunte, Tor they Tied 
their affidevit of mertta therete without raiving any ouertion 
ae te ite seffisiency, 

he te the aulfiodenay of the proaf ©@ commot say 
that the jury wae not Juwtiiied in beileving the teatinony ef 
two wlinesses against deSeudant Gherler arndt to the effect that 
he promised te puy two and one-half per ounk csommacion, such as 
Wat succened againat him, and that he alee widerateed thet the 
party vith whon he exuhenged propertics wae alan to pay plalntire 
& iike coumiorion. We see mo good growid fox dicturbing the 
dudguent, 

AST TAME, 


Gridiay and Fiten, JI., gancer. 
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RBINCKReKLIS COMPAHY, ) 
& Corporation, } 
Appellee, 
INTRALOCUTORY APPA PROM 
vo. 
SUPLnICs GoOURP OF COOK GOTINTY. 
LOUIS A, GRAHAM et al., ) 
Appelianta, } 


Oa TF A ‘ie 
9°20T A, 670 
WR, PRESIDING TWoTica Baan 

DELIVERED TRE OFIATON OF THR coueT. 


Yhie is an appeal from an interlooutery order for « 
tesperary injunction granted uwoen a sworn bili without notice. 

The basis ef the order is ai salieged breach of « con 
tract of smploynent, the validity ef which is questioned en this 
appeal. By its terns complainant ae first party agreee to expley 
defentant Grahem, the second party, from Fetruary 2%, 192%, at 
& specified saiery, which wae afterwarde (noreased az of that date, 
and Grakem agrees to devote hie entire time te compleinanits busi- 
nese ant sovenants that if at any time and for any aauee the ome 
Pleysent ceases he «111 net therealter fer a wpnce of tee yoars 
“Sireetly or indireetliy, through himself er through others, enter 
inte any business competing in any way with that of firat party,” 
and for said period "will not, directly or indirectly, threugh hime 
aelf or through others, have any business Avaiings, coming inte 
competition in any way with the business of firat party, with 
parties whe have been cliente or customers of first party during 
the period of the exployment of second party by first perty.* 

In onge of a breach of these provivions it is agreed 
that defendant may be enjoined or restrained from vielating then 
end shall pay 21000 as liquidated daxages for each act of violation, 


The terns of the contract are set out in the bill and 







i ange mag ann 2's wane: hahaa to seams co 
bee ‘ek ok aagis hveng scagical ‘te: senor a Sea oaciyitl 





«le 


it appears therefrom that complainant is “engaged in the advertising 
Ddusiness”* and planning advertising campaigns and preparing, protuce 
ing and distributing advertising matter for ite customers and 
Clients; that while in its mmploy Graham vas engaged upon a specified 
Salary in soli¢iting business from ite customers and in the details 
ef the business above described; that #aech of the other defendants, 
Low and Tallis, entered inte complainant's employ on a yearly 
salary and performed like duties, snd that the salary and sompensa- 
tion ef each of the defendants were increased from time to time dure 
ing their ezployuent, and complainant xept ite contract with thes. 
The bill then alleges in substaneas that they ond each af them volune 
tarily left complainant's auploy, Low in August, ant Grahw and 
Wallis in Sentenber, 19°95, and purvuait to a comepiracy between them 
formed « goepsrtuership wider the fire name of Graken, Low & Yaliie, 
wader whieh they engoced in the same kind of becinees te eommete with 
an¢d injure that ef sonmlainant by soliciting and entining ite then 
customers to become the customers of #esi4 cnepartseruhip; that during 
their exployment Low and Yallis hed full knowledge of the terma of 
the Grahem contract and purauant te aald scenepiracy have agsieted 
him in vielating them; that defendants falsely represented that by 
Feason of their leaving complainant's esplay it would no longer be 
able to conduct properly and effielentiy the business of ite elie 
ents, and upon such representations hed airesdy induced one of ite 
customers, which was under a voluatlse contract with complainant re- 
nevablie from year to year, te become « custamer of their sala firs, 
te complainant's damage of $6,000 a year; that defendantea teck and 
carried aray and etill withhold “numerous pavers, correepondence, 
advertising planes and advertising literature® for vee in eadd com 
petition and for the purpose of inducing eustemers te cease doing 
business with sompicinsnt and transfer their business te defendante; 
that they have wronyfully an¢ wilfully made ether false Statenents 
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and mierepresentations te complainant's euctomers concerning the 
method and mamer in which compleinent coniucte ite business and 
eoncerning the ability of ite officers aid «ployee to represent it: 
Guetomers, and have falnely stated that they were dishonest and that 
Gowplainant is engaged “in dishonest and improper business transac- 
tiene, practices and polictes,* . 

The bill further alleges that ehile defendants rere se 
employed “the clifents and customers of your crater were corporations 
and pernens in various perts of the United States* engaeed in the 
iron and steel industries anf that the services rendered for them 
were “of a speetal character requiring soechal and teebnicnd knew]. 
edge of the business and business metieds of your orater's eurtomers 
and clients,” and that complainant eves thes 2 4uty ond obligstion 
of withhslding the sane from ether asupetitorsa engared in the sane 
line of tusiness, 

In accordance with the preyer ef the bill ond in the 
Language of snid coverante not to compote, etc., the injunction 


temporarily reetrains and enjoins Graham individuelly an4 se a 


menber of snid coepartnuership from vielating hie said ceverants not 
te campete with cempl«ainent in any vay or in any way deal with any 


‘persons whe were customers and clients of commlaiaent 4urtne the 


pories of Grahan'sa expleynent, and asid Low as4 Yalliie intividusliy 


and ag members of valid eopartnership from agsisting him in vinlate 
ing said covenants, 


The contract, while limited ae to tine, ie unlinited as 


to territory. By its language, therefore, it may embrace the entire 
(@ontinent, ant the bill in effect secka to enforne it over a terri- 


tory as wide as thie cowtry, for it alleges that complainant's 
Customers are in various parte of the United States, and the infune- 


tion is broad enough to enjoin defendants’ dealin with thes. 
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it was held in Union Strewbesrd Uo. v. Bonfield, 96 


Ti, Apy, 415, that a contract in reetraint of trade “unlimited as 
to territory” was undoubtedly tuvalid upon ite fagee. Affirwing the 
case in 193 111, 425, the Supreme court applied the test whether er 
not the prohibited area wae resrcnable so ag net to be injurious te 
the interets of the public and ageinet publie policy, saying thet it 
was not sufficient that the reoatraint be no greater than necessary 
to seoure the intended benefit to the oprorite party. The teat wae 
again epplied im farr v. Stearman, 2964 111, 130, where the court 
said: “liven though « contract be fair and reasonavie between the 
parties, yet if it is oe injurious te the public interests that 
publie polley requires that 1% sahowld not be ontoreced 1% wihl be 
held void.* (Citing Zowle v. Park, 152 U. be BH; @ Gyo 533.) 
Phatever be the teat laid dewa in other jurisdictiona, it is the 
recomised rele in this State that »o contraet in restraint of trode 
wumlimited ae to either time or territery is imvoalid as against puke 
lie poliey. in aicition to the cases above cited we may refer te 
Langit v. Sefton Mfc, Go., 184 111, 326, and Vietor Chemical Yorke 
v. IDALE, 29 Ti. 632, And there io certainly nateing in the or~ 
dinary business of advertising either ae generally known or an deee 
oribed in the bili which distinguishes it from any other line ef 
business ao far ae the application of thie rule is canesrned, 
Appellies contenis, however, that even though the con} 
trast be unlimited as to territory restraint may be imposed «i thin 
% Feasonahle area and that it is a matter ef defense for defendant 
to ageert that the contract is tee brosd and dnvslid. Sut as eaid 
"im Vietor Chenical Yorke v. (list, 998 I11, 53%, “the burden of 
proof in such case is upon the complaining party;" and in Atweed v. 
Lemont, £. R. (1926) 3K, B, S71, where Like sowenante were under 


sonelderation the court held “it is the covenantes whe has te show 
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that the restrictions seught te be imposed upon the covenantor go 
ne further than is reasonable for the protection of his business, * 
Bot only, bowever, as siready otated, doce the b112 iteelf allege 
that the contract extends over the whele United States, at lomet 
ae to customers in the iron and steal industries, but the bill in 
effect seeke the enforcement of cali contract over an whlimited 
territory, and the infunection forbids defendante from entering 
“inte any business competing in any way* with that of comol sinant 
and in any *ay having busines# dealings *with any parties whe 
have been cliente cr euetemeres” of complainant while defentant 
Graham was in its employ, aot regardless, too, of whether they 
might have cesend to be complainant's customers before Grahem Loft 
their empley, an’ regardless af terrliory, It is « ayffletent 
anever to thin contention, howerer, to say that sewplalnant'’s bil) 
doen net take amy such position aa it ehould 17 complainant secke 
to restriet sueh competition within a reasonable territery. 
(Union Stravboard Go. v. Bonfisid, 96 TL1. app. 415, $17; Lenedt 
v¥. Sefton Efe, Co., 184 113, S36.) As before stated, both the 
bill and the injunetion indicate a contrary pursese. Bwen if it 
may be inferred from the bill that it seeks restriction ef cone. 
tition only vith customers in the lren and steel industries, yet 
these industries are se numercua in their various forme and 4ise 
tribute thelr products over such a vaet arez in this country that 
® contract which ehute off “the right te competition in any way 
With the business” of advertioing thea in sueh a wide territery 
must be doened prime facie invalid wid sguinet competition per se. 
Appellee sontenda that the covenanta in the sontraet 
are divisible ani may be separated, and sites in suppers of that 
sentention mostly caese of coltracte between veneer and vendes 
invelving very different considerations, and caaes where the 


Testriction is limited to a certain county er state “or anyvhers 
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@lee,” In the latter clase of cases, however, the complainant's 
bil sought reetrivtiona to a limited territery and alleges fete 
shoving the reasonableness theread’, But here, os was seid in 
Lameit v. Sefton Miz, &o., 144 fii, 386, it Ls unnecessary to Ane 
teraine whether the contract may be enforeed am to ® limited tear 
Fiteory, there being no aliogations in the bil, te euatain such a« 
deeree. it wae sid in Atwood v. Lawont, eupra, (p. 804) thet 
where an expleyer had exacted « covenant from hin amploye deliber+ 
ately framed in wireasonably wide tarne, tha courte would net come 
te his assistance by applying thelr ingenuity snd knowledge of the 
lew to curve eut of the reid gevenant the maxis of what the an. 
Pleyer might have required. 

Ye think it ia enough te say that in secerdance with 
the brond language of the contract ond the prayer of the bili, 
which ia foliewed in the teoporary tafunetion, complainant peeks 
te prevent dofendante from *antaring inte any business sempeting 
in any way® with that ef cowpixinant, er from desling with ite 
Gustomers, Without any Limitation ac to territery, not even leaving 
defendante, oe maid in the Strewbeart to. case, the liberty te en- 
gage in the business even in places “here cetiplainant may net choose 
te do business. As said in tho Btrawbenrg cave: "“ueh a contract 
is void ne against public volicy.* 

in view of this conelosion it ie unnesescary to discuse 
appellants’ point that in ne event should the fnfunetion hare been 
granted without notice, and the further point that the centraet 
veing one of employment is divtinguishsble, so far ag the grounds 
for granting relief sre aoncerned, from centracts between ven4or 
and vendee involving the sale ef good will or the use cf trade 


seorets or confidential infersation im the conduct of the buriness, 
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In an opinion of even date in case Ho, 30336, Horthwest Side lumber 
Se. v. Layton, we have referred te autrorities relating te euch o 
distinction, some of whieh are more or less applicable te the ense 
at bar, But we deem it ummecessary to elaborate upon these diating- 
tiene so far an they may be applicable te thie cused, 

We rocognise that it hae been anid that whether such a 
covenant te reasonable and binting is a judicial question «hieh must 
depend in each es80 upon the particular facts and elreumetancea, 
This statement has generally been wade with respect te proof theres? 
either made or required, Generaily sapeating, where the case ie 
doubtful it in inownbent upen cormpiainant to sake proey of much 
facts and cirewietances ae shew that the restraint sought le reagone 
ably necessary for the protection of hie business. (Bewier v. 
Loveercve, |. RK. (1921) 1 Guanes, Div. 642, 682,) If the bill is not 
4emarratle goch preef shovld heave bean exactet im thig cane. 

Without, however, attempting te distinjuiah the varisus 
Gases brought to our sttention we think the contract is prima facie 
invalid if for ne other reason than because it eeeke to reetrain 
competition without any limitation as to territery in =» business te 
protect which such restrsint decs not appear reasonable or necessary, 

REVERSED, 


Gridley and Fitch, JJ., conour. 
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SHAMLES P, CAUPENLL, ) 
Plaintiff in trror, BRAOR TO 
| SUPERIOR COURT, 
Vale 
coox comyry. 


JAMES A. 


Defendant in Erver. 9991.A. 671 
MA. JUSTICE YITCH DULIVSRED THE OPINION OF THE COURT. 


in an action fer avcauli ond Battery, the jury ree 
turned a verdict ef met guilty. fo « declaretion slieging the 
avenult, the cefendent plended not guilty end alee gon ageoml)t 
Bepermne, te which a replication ge dnjuria wee filed, The evie 
denee is somewhat conflicting, buat there is evidence tending t 
prove thet defendant sent te plaintiff's office, in Chisago, fer 
the purpose of settling «a dispute between trem regarding seme 
real entate transactions; that defentont made certain demande 
upon the plaintiff which plaintiff refused; that defendent calied 
plaintiff o liar, ond plaintiff replied that defendant could not 
say thot te him in his offico, er thet dcfencent would not repeat 
that statement outside of the office, or words to that «effect, 
putting on his coat wt the sane time; that defendent then struck 
et plaintiff; that plaintiff dedgec the Dbiew, and ether persons 
in the office prevented defendemt from striking ony more biows, 
| et a few moments later, whem defendant woe released, he rushed 
et plaintiff enc pushed him backward over « radiater, ana in the 
fell plaintiff's Little finger wes breker onc he sustained other 
| injuries. ‘hile the defendent testified thet he Gia not strike 
the plaintiff, he admitted there woe a souffle and that he pushed 
the plaintiff. From oll the testimony, it clearly appesre that 


| 
@efendent was the aggressor. 
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Under these Gircumotancen, the court instrwcted the 

gary thet the burden of proo? «os upon the pleintif! “to prove 

Wy & preponceranes af the ovidence tue charges mode by bin, or 

ome Gne ef them; that the burden is net upon the defsandent to 

éisprove tha charges of the plaintiff, vx either of than.” 

There wae mo other instruction «s ts the burden of proof, ond 

this instruction wae erroneous in a caue of thie kind. Upsn 
«the issue maie by tha uprcisl plea end replicetien, the burden 

of greof waz not upon the plaintif? bet wos upon the defendant, 
ond the fest thet a ples of mot guilty sas alse fiie4 dese wet 
“ghonga the situation. (iglle v. Ungishar$, 112 112. aps. 127, 
, 229.) It ia ne answer te taie t any, 26 ceunsel for defendant 
a@aee, taut if plaintiff desired any instruction covering his 
Dieary of the ease, the opportuni ty was his te offer 4%. The 
foait of the instruction in thot 4% ie misleading under the Pucte 
ef this asse and the dasuce made by the pleniings. 
1% wa5 sleo «rvor to give the eighth dnsireacifion, vhich 
“teld the jusy thet "42 the plaintif? by hia om conduct purposely 
Preuwzat om the attack ang therehy dntentiomi2ly led the defendant 
ta belijeve thet be «oe im denger of am amvmmit and battery fram 
Plaintiff, the pleimtif? «ammet recover unless Dee bontine wae 
“pxoeosive sma not neceaoary for Bie self-protection «i the tice in 
question." There is no svidemse to fastify the civing of this 
Amatruction. Mere shsive wards de moti goetify on aseoukt. There 
is no evidence tending to preve that plainNiff's lengusge vould 
hare Ant a renesmably prudent person, wituated ou the defendemt 
Wat, to believe thet plaimtiff wen aheut to seooudt him, omd cefende 
wnt did mot claim that he believed he wou dn tomger of omy nasault 
Then he dagen “he casault on the piaintaff. Under such circum 
Stances, the instruction wae not applicable te the facts proved. 
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(Beimenschnedder v. Neusig, 175 121. App. 172.) 


Yor the rensons ctated the judgment ia reversed 
and the couse remanded. 
REVSABED AMD AEMARDED, 


Barnes, Pe Je, and Gridley, Jeg COnGEr. 
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THE TRIBUVE COMPANY, ) 
& corporation, ) APPEAL FROM 
Appellee, 
MUSICIPAL COURT 
vee OF cHICAGO. 
WOORLAWN DSPARTMERT TORR 
BUILDING Sonpenszz0a, . Fae 
& vorperation ay 
: Appellant. 2 39 tc A, <)> 6 


BR. JUSTICE PITCH GELIVERRD THE OPINION OY THe COURT. 


In this case, defendent's affidsvit of merits was 
stricken from the files on plaintiff's motion, and defendant 
electing te stand by its affidavit, o judgment was thereupon 
entered against it fer $1105.90 upen the plaintiff's verified 
statement of claim. DSefendont appeals. 

the claim of the plaintiff ia based upon « written 
contract for advertising, executed on May 12, 1924, « copy of 
which is attached to and made a part of the atatement ef claim. 
By the first paragraph of the agreement, the "Advertiser® 
(defendant) agreed to insert in the Ghicago Tribune, within 
twelve months beginning April 13, 1924, 4090 or more lines of 
display edvertising epece, subject to the ‘conditions printed 
om the back” thereof. By the second parngraph, the "Company® 
(plaintiff) agreed to furnish the Advertiser with such epace under 
the conditions mentioned. The third, fourth and fifth para- 
graphs are «cs follews: 

"3. The Advertiser agrees tc pay the Company for said 
advertising spece hereinabove contracted for at the ‘contract’ 
rate (for euch omount of space) specified under echedule of 
rutes printed om the back hereof for lecal display advertising. 
Said payments to be made at the Company's office not iater 
than the 15th day of the menth following the month in which 
seid spece is used. 


"4. If the Advertiser shell foil te pay for the use of 
said advertising space, as hereinbefore provided, the Company 
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may at ite option terminete thie agreement. 


"S$. The rate provided in paragraph 5 hereof, which 
in to be paid for said advertising epace, is the rate fixed 
by the for the use by the Advertiser of the 
minimum number of lines fixed im paragraph 1 hereof os show 
upon the “ompany's echadule of advertising rotes printed 
upon the beck hereof. If the Company should terminate this 
agreement under the provisions of paragraph 4, or if at the 
end of said one year peried the Advertiser shell not have 
used enid minimum mamber of lines of advertising space, as 
fixed in persgreph 1 hereof, the Advertiser hereby agrees 
upon demand to pay to the Company for enid advertising space 
#9 used the cost thereof figured at the rate fixed upon the 
achedule of rates printed on the back hereef, for the quantity 
ef the advertising space so actually naed, leas the emounte, 
if omy, slready a by the Advertiser to the Gompany on account 
of the use of said space. “Should the Advertiser use at the 
end of said twelve months period more than miniouwm number of 
lines contracted for in paragraph 1 hereof, the Advertiser 
shell pag fer #11 said acwertiaing space ae used, the cost 
thereof figured on the besis fixed on the schedule of rates 
provided on the back hereof, fer such mamber of lines.* 


She achedule of retes printed on the back of the contract 
is as follews: 
| "LOCAL NETAEL SHOPS DISPLAY ADVERTISING 
October 15, 1925. 


; 
i, 












DISPLAY 
Groans Rates- Daily ound ay 
§ or more lines, por agete line .. » a .70 $1.60 
Contrast Retes 
5,000 or more lines, per agete line BB #30 .86 
*Lecnl Retail Advertisements, if specifically 


ercered for City and ‘uburbs editions only of the Sundsy issue, 
will be charged «t the rate of 60 cents per agate line. 


Above ‘contract’ rate is fixed on express condition that 
euch number of lines wili be used within 12 months under the 
terms of the contract upon reverse side hereof.” 

The smended statement of claim alleges thet in purmnanee 
seid agreement defendant inserted 1200 lines of Sunday display 
rtising during the month of April, 1924, and paid for the same 
the “contract” rate of sixty cents a line, and inserted 610 lines 
Sundsy display advertising during the month of June, 1924, “and 


charged for the seme et the rate of sixty cents a line, smounting 
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te  $366;" that defendant aloo inaerted other aiverticing at 
sundry other dates given in the statement, os shown by duplicate 
bille atteched thereto, amounting to 996.38; thet defendant failed 
to pay the Jume bill for $366 or the 15th dey of July, 1924, ae 
provided by paregraph 4 of the contract, “end by reeson of said 
failure, end efter repeated requeste for the payment of seid bill 
had been refused wy the defendant, the oleintiff herein, on or 
about September 9, 1924, cancelled the said contract and so advised 
the defendant in writing, and in accordaner with paragraph 5 of the 
contract herein the plaintiff charged the defendemt the difference 
between the contract and gross rates,” visi forty cents « line for 
1816 lines, amounting to $724, 

The sffidevit of merits admite 211 of plaintiff's claim 
except the item of $724 above mentioned, os te which lisbility iz 
denied upon the ground “that the provision in the defendant's con 
tract es set forth in the amended statement of slaim is « provision 
for an unreasonable ond unlewful penalty and is not limidated 
deneges.” It asserts *that eny damage the plaintiff might suffer 
ie readily aseertainable," and, if ony, is fer interest only. 
Aside from this denial of liability ss te the item of @724, the 
only allegation ef the plaintiff's emended statement of claim 
which is denied by the affidevit of merits ie the aliegation that 
plaintiff cancelled the contract on Sertember $, 1224, and notified 
defendant in writing to thet effect. 

Whether plaintiff notified the defendent thet it had 
Semeelled the contract is imuaterial. ‘The contrect does not 
provide fer ony mch notice, nor for any notice that plaintiff had 
exercised or would exereise its option te terminate the contract 
because of the defendwt's failure te pay the June account. The 
affidavit of merits does not claim that the amount of the June bili 
| was ever in fact paic or tendered prier to the beginning ef this 
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suit, and the commeneanent of the ouit and filing of the plointiff's 
statement of claim constituted an election by the plaintiff, as well 
ee notice thereof, to the defendant. It follows that no material 
feaue of fact was tendered by defendant's sffidevit of merite, ond 
therefore the sole question involved, beth in the trial court end 
in this court, is whether, upon the facts vet forth in the mended 
statement of claim, the agresment to pay the gross rete is valid 
and binding as written, or invalid os 4 stipulation for « nenenferce - 
able penalty. 

it would serve no useful purpeee te review the decisions 
of thie and cther etaten in which the distinction between ponelties 
and liquidated demages hans deen considered, In our opinien, no 
question of thet kind is invelved im thie cease. The action is net 
one to recover either « pennity or liquidated damages, tut « suit te 
eolleet # balance due on the smoun’ the defendant egreed to pay te 
the plaintiff for the sctuel space used by defendant in the plain- 
taff's newnapaper. The contract prevides for twe sets of prices, 
One to be puid if the defendant complied with At= part of the con- 
tract, and the other if it did not. “hen it failed te pay the June 
bill at the time stipulated in the contract, as the total number of 
‘Lines then used was lease than 5000 lines, it became bound by the 
@xpresa terms of ite agreement to. pay the gross rate specified in 
the contract for the number of lines it hed ueed, The egreed rate 
for Less then 8000 Liner wee s deller per line, end ae the April and 
Gane bills hed been rendered te ¢efenient en the basis ef sixty 
Gents = line upon the supposition thet defendant weuld comply with 
part of the contract, the plaintiff had the right, by the express 
8 of the contract, to terminate the contract fer non-payment of 
June bill, thereby also terminating the “*eontroct rate,” and te 
and recover the balance due at the “gross rate" per line for 
mumber of lines defendent hed actuslly used up te that time. 
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The lewer rate was not opplicable if lees than 5000 lines was 
used. The agreement to use that number of Lines was the real 
consideration for the reduced rate, for it wae te apply only upon 
that express condition. Otherwise, the "gress rate” wan to apply. 
Both rates were therefore contract rates, depending upon the smount 
of space used. Such an agreement is neither an agreement for a 
penalty nor for liquidated dameges. These views sre supported, we 
think, by the following sutherities: Reeves, Admr. v. Stipp, 92 
Til. 609; The Grand v. The Chiengo Daily News Co., 92 Ili. Appe 
129; Bter Publiching Go. v. Knosher, 62 Wash, 215; Missouri sdison 
Sisctric Yo. v. Steinberg Het & Fur Co., 94 lie. App. 543. 





186, is relied on by defendant's counsel. The contract in that 
Gas¢ was a lease of certain patented machines for sewing shoes, 

at a rental or royalty of from two to sight cents « pair payable 
monthly, with a provieion thet if the rents due on the first of the 
month were paid on or before the 15th of the month, the lessor 
would “grant a discount*® of fifty per cent, ané the court held 
that it would be unresesonable to held thet the parties intended 
that the rent should be one smount one duy and deuble that amount 
the next dey. Se fur as appears from the opinion in that cose, 
there was no agreement to manufacture any specified number of 

shoes during any specified time, and the reduced rate, or slleged 
"discount," was mot there made upen any consideration of value te 
the lessor other than merely the prompt payment of the bills, Here 
the contract states, in terms, thut the reduced rate is fixed upon 
the “express condition” that 5000 or more lines will be used within 
twelve months. This fact, we think, requires the applicstion ef 

e different rule in this case; for if not, defendant would heve 

the benefit of the reduced rate specified by the contrset for the -.__ 
insertien of 5000 lines, without giving plaintiff the consideration 
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upon which that rate was fixed, 
Yer the foregoing reasons, the judgment is affirmed. 
AVVIRMED. 


Barnes, P. Jog ond Gridley, 3., coneur. 
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ANNE DEXGAN, Admx. of the ) 
estate of John F. Deegan, ) APPEAL Frou 
deceased, } 
Appellees, SUPERIOR COURT, 
Vie COOK COUNTY, 


Appellant. 9 29 aie 671 


BR. JUGTICH FITCH DELIVERED THE CPINION OF THE coURT. 


Thie ia an appeal from a judgment in plaintiff's favor 
for $10,000 damages for wrongfully ceusing the desth eof plain- 
tiff's intestate, a boy nine years old. There heave bern two 
trials. In the first trial the verdict and judgment were for 
$7500, That verdict was reversed and remanded because of an 
errer in refusing leave to file a apecial plea. Upon this apreal, 
defendent's main contention is that "not only the menifest weight 
of the evidence, but all of the evidenee, establishes clearly thet 
plaintiff's intestate did mot exercise any degree of core at sli." 

The evidence on the part of the plaintiff tends to prove 
that plaintiff's intestate was struck and killed by one of defend- 
ant's large electric trucks, which et the time of the accident was 
being driven north «t a moderate rate of speed im Wallace street, 
between S7th and 36th streets, Chicege. The time was between 
three and four o'clock in the «<fternoen, when two schools in the 
‘neighborhood had gust been dismissed, and the scheol children were 
Peturning home aleng and across Wallace street. The driver's 









Seat on the truck was enclosed in » cab located directly over the 
rent wheels. Sehind the cab the body of the truck resembled two 
boxes, higher and wider than the cab, and from the floor 

the truck on the left side between the frent and rear wheels, 


iron step was suspended. ‘The evidence for the plaintiff 
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tends to prove that ae the truck crossed ‘6th street, a school boy 
mamed vest jumped on the tail gate of the truck; that the driver 
ordered him off, wut Weet did net ebey, whereupon the driver shut 
eff the power of the truck, and, without waiting for it to stop, 
fumped off the east (right hand) side and gave chase to the boy, 
whe ren down the street a short distance and disappeared between 

two houses; that the driver then case back tut before he reached 

the truck (which in the meantime was “coasting” slowly sieng Yallece 
street to the north) the plaintiff's intestate, alse returning from 
school with bis books in his arm, attempted to cross the street ahead 
of the truck and was hit and run over by it, and that the trusk, 
without ite driver, continued along the street ever a hundred feet 
until it vem inte the curbsetone near the eorner of 37th atrest. The 
evidence also tends te prove that there were no other vehicles upon 
the street ot the time of the accident. 

Defendant insists that under this evidence plaintiff's 
intestate wae cuiity of contritutery negligence os «1 matter of lav. 
Ome of plaintiff's Bitnesses, who ens crossing STth street on 
Wallace street, teutified that her attention was attracted by seeing 
the driver run sfter the teat bey and seeing the Griverless truck 

‘Moving north in Walisee sireet. She said she steed on the corner 
and “watched the chase,” and suw plaintiff's intestate look beth ways 
before he started across the street; and while she did not testify 
that he, aleo, wae watching the driver chase the West boy, the jury 
% easily infer from ali the evidence that such was the feet. 
# witness was corroborated as to the chase Of the Weut bey, by 
et himeclf and another boy. 

if plaintiff's intestate had been an adult, perhaps it 
t be held, under auch circumetanees, that he wee guilty of cone 










butery negligence as a matter of law. But a child mine years of 
» just released from sshool, is not held te the esme degree of 
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care ao am adult. Courts, as well ao juries, teke notice of 
the fuct that children whe hove “just been freed from the re- 
straints of the school] ream * * # are then more apt te run and 
play in heedless glee than under ordinsry circumet«mees, and that 
while se deing they will pay lees attention te their immodiate 
surroundings, and exereiae less divnerction, than they commonly 
do.” (Hugkett vy, Chicage City Hy. Co., 235 Ill. 116, 130.) 
Moreover, the sight ef an ice crema truck in « public street, 
with ite driver chasing a school boy whe wa» trying to stesxl « 
ride om it, wae one that might easily divert the xttention of 
snether nine years old sehool boy and exeuse in one of his age 
an act which might perhaps be nesligence if comeitte4d by an adult. 
Yuder such circwumatances, the qucation whether the Deegan boy 
exercised such esre and caution «8 beys of hie age, eceprcity, ine 
telligence ond experience may be reneohably expected to use under 
like circumstances, wes, in our opinion, 2 qmection of fact for the 
jury to determine, - a aestion upon ehich reasensblie men mey 
reanonably differ. 

In Zant 5%, Lewis Bleetrie Street Ry. Co. v. Burne, 77 
Til. App. 320, the deceased, « boy between ight and nine yeors of 
age, during a recess of school, wos pleying tag im the «cheol yerd. 
From the yard he ren inte the street and was struck by a> eleetric 
street car passing Wye It was held that an inetruction thet the 
boy was guilty of contritutery neglicence unter such circumrtences 
War erroneous, for the reason thet it was the spetial province of 
the jury under such circumstances to determine thet queetion, end 
thet the fury hed « right te take inte consideration their om 
“experience es to whet could reeconably be expected from = bey ef 
that age under such cireumsetenees,. 


in Hegerstrom v. Yest Chionge “treet fe Se SOs, OF T1l. 
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App. 63, a bey twelve years old returning from school jumped on 
the back of » street oer, and while hanging on the conductor 
threatened him, vherevpon he jumped eff ond wee hurt by onother 
Gar passing by om on adjoining track. It ese there held thet 
the plaintiff was not guilty of megligence ar - metter of law, 
but it was for the jury to eay whether under the circumstances 
he was exercising such Gare oe conld be recsenebly expected ef « 
bey of his sage, intelligenee and experience. 

In the recent case of Maskaliunes ve Cs & 0. Ls Ry Be Coes 
$14 Ill. 142, 2 boy seven yours and ten months old, in attempting 
to climb up the side of a moving freight train, feli under it and 
hie lee was crushed. The negligence charged was the failure of the 
railroad company to comply with the fencing ordinances of the city of 
Chicage. it wae there contended that plaintiff was guilty of cone 
tributary negligence ss a matter of law, tut the eourt held the 
sentrary, aaying: “The law is elearly establiohed br great weicht 
af enthority, that between the ages of seven end feurtecn the question 
of culpability ef the child if an apen meation of fact and maint 
be left to the fury to determine, taking inte sonstderation the age, 
Gnpecity, intelligence and experiener of the child," citiac many 
@uthorities tae that effent. 

de are of the apinien the court did not err in denying 
Gefendont's motion ta divest s verdict in ite favor at the cloee 
‘Of the plaintiff's evidenee. 

When defendent's driver took the witnesr stand, he 
flatiy denied there was any bey on the back of hic truck ané denied 
t he left his truck at any time to chase suck a bey. Fe 











eatified that he saw the plaintiff's intestete rteedine on the 

% sidewalk of Wallace street in the middle of the block between 
and 28th streets just before the accident and sow him “start 
@ run down the strevt with hie hands up like he was going to 
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catch on," at which time his truck wes moving north at about six 
or seven miles on hour; thet when he saw the boy running towards 
the truck, he shut off the power “to watch him," and thereafter 
the truck was “just coasting along;" that secon after, he “felt 
a bump" and got off the truck and went back and saw the bey lying 
on the strect behind the truck; and that from his pomhiion in the 
cab he could see that neither of the front wheels struck the bey. 
This testimony of the driver ia wholly unsupported, and 
is contradicted by three apparently disinterested witnesses; tt 
upon the strength of it, defendsent's counsel requested an ine 
struction stating thet if the jury believe from the evidence “that 
John Deegan just prior to the time that he received the injuries 
complained of, was engaged in catching « ride on the side of defende 
ent's ice cream truck without the convent of the defendant, end that 
while so doing he fell under the rear wheel of the defendsnt's truck 
and wes injured thereby, then and in such event the defendant would 
mot be Liable for the injuries complained of, and your verdict should 
be not guilty.* The court refused this instruction, ond defendant 
Claims such refusal was error. The instruction sseumes that if John 
Deegen wae injured while csteching « ride on the side of defendant's 
truck, then, regardless of all other facts and circmwmetances in evie 
dence, he was necessarily, end as a matter of law, guilty ef contri- 
wutery negligence. The instruction does not permit the jury te 
(exercise its own judgment as to whether such conduct was, in fact, 
contributery negligenese, under all the facts shown, tut, in effect, 
@irects a verdict for the defendent if the jury believed the 
Griver's story and the driver's inference that John Deegan acted 
"like he was going te catch on." ‘The instruction could only be 
& good instruction if it could be held az a matter of law that boys 


Of the age, intelligence, sapacity end experience of John Deegan 
@t the time of the accident would net reasonably be expected to be 
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“engaged in catching o ride” on a slowly moving ive cream truck 

in a public street, under ony circumstances, ‘fe know of no 
autherity te thet effect. The instruction omits any requirencnt 
that the jury must find from the evidence, that the hypothe tically 
stated conduct of John Deegan was negligent, or esch ae would net 
be reasonably expected, under like ciroumstances, from a boy of his 
age, Capacity, intelligenee and experience. It aseumes that euct 
ve true. Moreover, there were other instructions which preperly 
wtated and fully ceversd the generm) subject of contritutery nege 
digence os applied to the fucts of this case, “e are of the 
opinion that it was noi reversible error to refuse the inetruction. 

It ie further clnaimed that the verdict is manifestly 
centrary to the weight of the evidence. The argument of dcfondont 
on this point is based upen the aseumption that the driver is telie 
img the truth, end that the other witnesses are mot. ‘© huve care= 
fully exemined the evidence in ths recerd, amd think we would not 
be warranted in disturbing the verdict, especially after tvs fJurics 
have found the sume way. 

It de fimally claimed thet the court erred in refusing to 
strike out o statement of the «itmess Mire. O'Leary, The atate~ 
ment was made in reply te questions of defendant's counsel as te 
hew the witness “knew this was an iee-oreom truck,” ond how she 
knew it “was a Hydrox truck." The photograph of the truck vhich 
is in the recerd shows that the words “Hydrox ice Cream" wore 
printed in huge ietters on the side of the truck, end the witness 
waid she knew it wees «@ iydrox truck “from secing theses trusks,* 
whieh passed her house “avery day.“ There war no errer in the 
ruling. 

Pinding mo revereible error in the record, tha fudgeernt 


is affirmed. 
AYYIRMED. 
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MA, PREBIDINO JUSTICE BARNES DIACLRTING: 


I think defendent «as deprived of having ite theory 
of the case presented to the jury by rofuesai to give the 
inetruction discussed in the opinion. 
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MARIE We STAUOEDOZ, ‘aa bg ate 
via y APPEAL PROM 


VS. SUPSRIOR COURT, 
COOK COUNTY. 


92917.A, GUE 


MR. JUSTICE FITCN DELIVERED THY OPINTON OF THE covAT. 


CHARLES BH. THOMSON ot Blhes 
Appellees. 


The Guperier court sustained « demurrer to plaintiff's 
amended declaration in an action on the case for damages, md, 
plaintiff electing te stand by his amended declaration, a fudg~« 
ment of nihil capist end for costs was entered aguinet him. 
Prom that judgment, he appeals. 

The declar«tion «s smended consists of seven counts. 
| ‘The first two paragraphs in all the counts sre slike. They 
allege that plaintiff, itendidge, “was the oppellent in a certain 
Gouse *® *© © in the Appellate court of Illinesis, First District,” 
pending in that court on appeal from om interlecutery order 
entered by the Cireuit court of Cook county granting to the 
Céty Hall Square Company a preliminary injunction restreining 
Standidge “from using certain premives im alleged violation of a 
4 Reave;” that defendants “rendered a written opinion in ssid 
| Gause,* in which they “negligently, wrongfully, improperiy, 
| wilfully, wentonly, maliciously and corruptly made and set forth 






Following these prefatery averments exch count sets 
forth what seems te be on obstrect of one or more alleged 
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statements contained in the opinion mentioned, and in two ef the 
counts counter-statements of the pleiniiif are made an te certain 
portions of the bili, which are alleged to have been admitted ty 

the amuwer in thet case, and that defendants felled to mention 

euch facts in their Opinion; after which it ic further alleged 

that eitheugh pladmiifty filed hie petition vor « reheoring, “and 
therein pointed out to waid defendante” the “wrenge so committed” 
by them, defencamts have “ever since wilfully, wantonly, meiicieuely 
ond corruptly” refused t* remedy the same wierefere plaintiff “has 
sueicined damages in the sum of $160,000," ete. 

im nene of the counts, ner im oll of them taken tee. 
gether, is the opinion rendered by defenceunts set ferth. The 
Cecieration does mot shew, except se above stated, what facts 
were shieged in the bili, or im the amewer, mer vhet relief wae 
prayed. We may, perhaps, infer frev wheat ie etated in the 
declaration that plaintiff was, ay cleimed to te, a tenant in 
pessession of the Slat fieer of an office wilding in Chicege, 
and that o dispute arose betwoom him and the lesser recurding née 
use of the premises for seme aort of cdamees; thut when the icanor 
objected tw such use and ordered the denees stopped, plaintiff 
Tileé « DALL to restvein hia from interfering, to which the lessor 
filed en enewer, and, presumably, sleo filed « ecresee-bill secking 
“te enjoin plaintiff from elleged violotions of the lense; that after 

s hesring, in which ors] and decumentary testimony wes introduced, 

; an interlemtory order was entered enjoining plaintiff from cone 

\ @ucting wach dances in the leased premises until the further order 
ef the court, from which order he appesied; and that the opinion 
“fies in that case, written by defendants, was ucterse to appellant's 
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mtioned in the declaration. 
The demurrer of defendante is beth general and special, 
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The special cause alleged is “that, as appears from the said 
@ecleration, the defendonts are judges of the Appsllete court,* 
and that the acte and statements set out in the declaration were 
dere ond made by them as such judges in the course of a judicial 
proceeding pending before them, 

Plaintiff centends that the facts wo alleged in the 
demarrer de not appear from the d«clorntion, and thet, if true, 
they are matters ef defense, which can anly be raised by a plea, 
and not by a demurrer. This contention overlooks, or ignores, 
the fact that the declaration sliegen thet the statesenty come 
plained of were made by defendents in «a written opinion “rendered” 
by them in a “comee pending” in the Appellate court, that ‘by 
setting forth suid faise statements and findings in suid opinion 
ae aforesaid, seit defendants * * * published te the people of the 
werld fer all time to come that said testiweny” (introduced vy 
pleintiff) “ie untrues* ond that plaintiff filed a petition fer a 
Tehesring in seid oause “and therein pointed out te 4cfendants 
Said wrongs «9 committed,” stc., which petition was denied by 
defendants. Plaintiff does not attempt te explain hew it would be 
possible for defendants to de ali these thinge unless they vere 
judges of the Appollate court. ‘Se are not aware taut anyone but 
the judges of the Appellate court render and publish written 
opiniones in causes pending in that sourt, er hear and dony petitions 
fer rehearing. 

it is clear, therefore, that the eliegations of the 
@eclaration aount te « charge thet defendants, ae judgee of 
The Appelinte court, mate “felse statements and felve findings* 
ef fact in « uritten opinion filed by them, as euch judges, in 
& proceeding pending before them on appeal from an interlocutery 
@rder granting om injunction. This being true, the question 
Presented ty the demurrer is whether judges of the Appellate 
fp aours may be held liable to # litigant fer statuments made in 
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an opinion filed in such a cause pending before them, even where 
4t is alleged that such statements were falee and were maliciously 
and gerruptly made. 

A leading case upon this question is thet of Bredley 
Ve Fisher, 15 Wall. 398. Im thet ease, the plaintiff hed been 
the attorney representing the defendunt at the tried of John A. 
Suratt for the murder of Abraham lincoln, in the Griminal court 
of the Miutrict of Columbia, sand the dofendant Fisher was the 
fudge who presided at the trial. The jury disegreed ond were 
@iseharged. Inmeediately thereafter, the defendant directed an 
order to be entered on the reserds of the court striking the name 
of the plaintiff from the reli of attorneys practicing in that 
eourt. The order recited that on one of the days during the 
progress of the trial of Suratt, immediately after the court hed 
taken a recess for the dwy, as the presiding fudge was deecending 
from the beneh, he waa accosted in * rude and insulting manner by 
the plaintiff, “ho charged that the fudge had offered the sleintiff 
@ series of insults from the bench from the commencement of the 
trisl; that the fudge had then disclaimed any intention ef passing 
amy ineult shatever, sand aseured the pleintiff that he entertained 
fer him no other feelings than these af respect, but that the 
plaintiff, so far from accepting this explenetion or diseleimer, 
hed threatened the judge with personal chastinement. Bradlieybrought 
mit ageinst Fisher to recover domages alleged to have been suc teined 
Wy him “by reason of the wilful, malicious, oppressive, and 
tyrennical acts and conduct® of the defendemt. One of the counts 
‘@lleged that the severnl statements conteined in the order were 
untrue, and thet defendant "falsely, frandulentiy, corruptly, end 
maliciously intended thereby to give « color ef furisdiction® te 
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his act in making the order. Another count slleged thet the 
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*wilfully, maliciously, corruptly, end unlaefully 
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fuvricated the said order to give coler and pretence te his 
jurisdiction in the premises." Te this decleration the d4efendmt 
filed a plea of not guilty ond « epecial plea slleging thet the 
erder complained of wasn made by him in the laeful exercive of his 
authority and duty, a0 = judge of ssid court, for officiel mize 
sonduct end misbehwevior of the plaintiff comrring in the presences 
ef the court. The court held that the act compleinmed of woe « 
judicial set, for which the defendant could net be subjected to 
reaponsibility in « civil sction, however errencous the oct may 
have been, and however injuriauy in its soncequences it wey have 
proved to the plaintiff. Tne court said: 


"It 48 @ general principle of the highest importanee 
te the prover administration of justice thet =» judicial 
officer, in exer¢ising the authority veeted im him, shaki 
be free te act upon his own convictions, without «ppre- 
heneion of personel caneequences to bimself. Liability 
to anewer to tvery one she might foel himself seerieved 
by the action of the fudge, sould be inconeiatent with the 

seesnion of this freedem, and would ee 
indapendanes without which me judiciary can either 
respectable or useful. * © * 


"Rer cen this exemption of the judges from eivil 
liability be affevted by the motives with which their 
gudicinld acts are porformed. The purity of their motives 
cemmot in thie way be the subject of jJuciciel inquiry. * * * 
If civil actions conid be maintained such cases sgainst 
the judge, beesuue the losing party should ees fit te 
slliege hia complaint that the acts of the dutge were 
Gone with particlity, or walisciously, or corruptly, the 
protection esventiai to Judicial imiependence would be 
entirely swept away. Few gerevons Gufficientiy irritated te 
inetitute an action againot a judge for bie Judicial acts 
would hesitate to ascribe any chorccter te acts which 

be essential to the saintenence of the action. * * * 
The sliegation of malicious or corrupt motives could alexys 
be sade, and if the motives could be inquired inte judges 
would be subjected to the same vexatious litigetion upon 
sueh allege » whether the motives hed or hed not any 
real exis » Agaimet the consequences of their erroneous 
or irregular setion, from whatever motives proceeding, the 
law has provided fer private rermee numerous remedies, and 
to those remedies they must, much gases, resort. But for 
malice or eenruption in their action whilst exercising their 

diecial functions within the general seope of their jurise 
ation, the judges of these courte can only be reached by 


it publié prosecution in the form of impeachment, or im moh 


other form as may be specially preveribed.* 
Beny other eases ere ta be found in «hich the seme 
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principles, in substance, have beun declared. Among these cases 


are the foliowing: Grove v. Van Duyn, 44 BH. J. Le 664; Broom v. 
Dougless, 175 Ale. 268; Mundy ve Movongld, 2146 Mieh. 444; lund v. 
Hennessey, @7 Ill. App. 2435; Jonen v. Brown, 34 lu. 74; iitone v. 
Graves, & Ke. 148; Webb v. Fisher, 169 Tem. 702; Godnoun vy. 
Little, 106 Ga. 336. 

Put 1t is contended by plaintiff that the Apprllete 
court, in the cuuse mentioned in the declaration, had only e 
special and statutory jurisdiction under section 195 of the Practice 
Ast, and ite judges therefore stand on the same ground, ond are saube 
ject te the sane personal Liability fer their acta, ov judges of 
courte of limited and inferior jurisdiction. I+ hae been held in 
this state that the appeliste court is » court of superior juris- 
diotion in the technical sense of that term, and thet ite erders end 
judgments mast be held te be supperted by the presumptions shiek 
ordinarily prevail in support ef the judicial sete of courts of that 
Glase (Zuckerman v. Hawon, 146 112. 59); ond it hes aloo been held 
that “when « cuperior court exeroises a special statutory end oxtrae 
ordinary power it stends upon the seme ground, and is governed by 
the same rules as courte of limited and inferior jurisdiction.* 
(Heywood v, Collings, 60 111. 526.) The current of modern sutheri ty 
is to the affect thet there is ne reasonable heais for the dive 
tinction, found in the older canes, between the personel liability 
of judges ef superior courts of genera) jurisdiction and that of 
judges of inferior courts of limited jurisdiction. ‘(Calhoun rv. 
hittle, supra; Thompson v. Jecksan, 95 In. S76, 262; Robertson ve 
Porker, 99 Vis. 663, 658.) But even under the 14 rule, the only 
distinction in this respect between courte of superior end inferior 
surisdiction, was that in the case of the letter, their furiadiction 
must be made to appear. (lund vy. Hemnegsey, supra.) In the 
present case, we think it sufficiently appears frem the decloration 
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thet in writing the opinion mentiones therein defendents were 
performing « fndieiel act which woe clearly within the guris- 
diction of the Appellate court.ond o part of their duty ae the 
fadges of thet sourt. Seetion 125 of the Praftice Act srovides 
thet appesle may be taken to that court from an interlocutory 

order granting an injunction to the Appeolinte osurt, that the 

ferce ond offect of sush interlocutory order ond the prececdings 

in the sourt below shall not be stayed during the pendonay of 

such oppenl, ond that the Appellate court mey affirm, medify er 
reverse such interloamtery order and (ircet such proceedings to 

be had in the court belew an the justice of the cave may require. 
Poregraph 49 of Chapter 37, Sevieed itatetes, provides thet al} 
epinions er denisions of the Apreliate court upon the final heare 
ing “of omy emuece* ehell be reduoed toe writing by the court, “briefly 
giving therein the reewone fer euch opinion or decsiciem.” In cone 
Sidering an epreel from ouch an interiowtory order, it is necessary 
fer the Appellate court, and is within ite furiediction, te consider 
the evidence presented to the lower court upen the application for 
the infunetion, end it ie ite duty te determine whether the erder for 
the iseuance of the injunction is surtsined by the evidence, and te 
i state the respons for ite senclusiane in « written opinien te be 











filed in the exes. Mone of the ects elieged in the dcolsration are 
| ore within ite jurisdietion. The mere fuct that it is alleged 

| that vome of the statements made in the court's opinion were “as 
letter phrase is the pleader'’s conclusion, not supperted by 


facte recited in the declaration, nor admitted by the 


It follows, we think, that even if it were true that 
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in hearing ond deciding om appeal from an interlooutery order 
granting ex injunetien, the Appelinte court etands upen the 
come ground at & aeurt of inferier end limited jurisdiction, 
the atts ond etatoments of dofendents set forth in the de-~ 
slatatien, are acta and statements for whieh no persona, 
ddability te plaintiff resulted, ond the demurrer was there+ 
fore properly sustained. 

Fov the reasons stated the Judgment ie affirmed. 

APYTARAD. 


Barnes, Pe Jee ula Gridley, wee SOvEORIS « 
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LA VERGE HASGMARY, 

vy Charles KH. Hassmenn, 

her father ond best friend, APPEAL FAOM 
Appehiee, 


CIRCUIT Court, 
VB. 


COOK COUNTY. 
YELLOW CAB COMPAXY, 


& corporation, 
: 9301.4. 672 


fet 0D I 
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BR. JUSTICE FITOH DALIVERED THE OTINION OF THR COURT. 


By this appeal, defendent seeks te reverse » Judgment 
ageinet it for $9565 for demages for personal injuries, and, 
as grounds for such reversal, contends thet the evidence fails 
to show any counsel cenmection between the accident end the sub- 


sequent condition of the plaintiff, and alse that the court erred 


| 


| 





in admitting in evidence some Aeray films. 

The sccident happened about five o'¢loeck in the «fternoon 
of June 25, 1921, at the intersection of Bloomingdale road with 
Humboldt boulevard, Chicage. Humboldt boulevard at this point runs 
north and south and Bloomingdale read eressee it at right engles. 
The north belf of Bloomingdale read is occupied by a stemm raile 
Foad running upon an elevated roadbed which is carried over the 
boulevard upon s concrete viaduct. A row of the supporting columns 
Or arches of the viaduct extends from north to south in the center 


| of the main driveway of the boulevard, which is slightly depressed 
} ws it passes under the vieduct. The part of Bloomingdale read 


‘Mseé for vehicle traffic is # narrow roadwey south ef ond adjoine 
ing the railroad structure upon the same level as the boulevard, 
At the time of the accident, plsintiff wae ten years 


| and ten months old, in good health ond rather stout. che was 


i 
ry. 


| Piding in the rear seat of » seven-pnssenger touring esr driven 
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by her mother. Seated beside her mother in the front sent was 

the maid, who was holding » baby. Im the rear sent with the 
plaintiff sat a girl friend. Aw they drove south along Humboldt 
boulevard on the west helf ef the main driveway end passed under 

the viaduct, one of defendent’s taxicabs wae approaching the viaduct 
from the south on the cant half eof the main driveway. 

The evidence of six witnesses, enlled on behalf of the 
plaintiff, tenda to prove that sv the car in which plaintiff waa 
viding, going at a moderete rate of opeed, emerged from the south 
side of the viaduct, defendant's cab, geing at a high rate of speed, 
ouddenly and without warning, turned te ite left without stopping, 
and ren into the left side of the eutemobile in which Plaimtif? wae 
Fiding, striking it back of the left front wheel. 

On behalf of defendant, the testimeny of the eab ¢river 
end hie sole passenger tends to prove thet ae the cab reached 
Bloemingdale road, it stepped a few feet before reaching the cone 
crete columns in the center of the driveway, to permit the atto- 
mobile in which pleintiff was riding, to pass « the driver having 
seen 4t coming; thet when his cab stopped, the driver's view to 
the north wos amt eff by the concrete columme and he moved the 
cab foreord about two feet, turning to the west oo he did oo, until 
he was able to see beyond the columns, where he stopped sgein; that 
as the automobile came along under the viaduct it wes close te the 
Piliers and he testified thet ite driver war net looking «t the 
road but seemed te be talking to the maid ond child «t her right, 
and apparently failed te see the projecting frenmt of the taxiceb 
until her oar hit it. 

When the cers collided, plaintiff had her tee under the 
fren foot rest in the bottem of the car and wee attempting to turn 
it over. che was throw forward by the collision and fell on the 
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fleor of the car. She testified that when she fell, she “bumped 
her left ankle on the foot reet;" that some one picked her up and 
put her in the seat; that she rede home in the car ond head supper 
at heme; thet her ankle “onined » Little,” tat aho did not take 
eff her shee; thet after supper, she and a couple of friend@ walked 
to a picture shew, four blocks away; that the pein inercased to such 
en extent that abeut 6:50 she left the show, before it ended, 
limped home, and went te bed; that her feot was then ewollen and 
red, and the next morning “it wae terribly swollen” end was black 
and Blue. he remained all that day on « couch, with het «pplications 
applied to the ankle, and felt sick, The second dey a decter was 
called, and found a black “bruise wound” om the amkle and a tome 
perature of 103. He directed the het applications to be sentinued, 
but, he testified, the patient grew worse, with “evidence of 
inflamcation and pus gathering,” ond he then caused her to be ree 
moved to a hospitel, where an operation was performed, Censidorable 
pus wee found ebout the ankle, which came from the lower end of the 
tibia. the remeined in the hoepitel, but did met improve. Fer « 
month, her temperature contimued high ond her general condition was 
mot good. Then a #pecisliet was called in, whe performed a second 
operation, in which the limb was cut open and a large pert of the 
tibiae wae chiseled away. After the second operation, plaintiff 
slowly improved, and graduslly recovered. 
The operating surgeons calied the condition they found 
im plaintiff's leg “osteomyelitis,” which means inflommation in 
the central part, or merrow, of the bene. Defendant's counsel 
dmeist that the evidence shows thet such an inflemmation could 
“Rot have been ceused by the seccident. Ye de net so rend the evie 
dence. The record shews thet upon thet question, the dectera who 
“testiriea a44 mot agree. They did agree thet such inflosmations 





ere due to the presence of germs, which are everywhere, in and out 
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of the bedy, and which are innocucus until « cut or a bruise 
furnishes o field for their destructive growth. Ot they were 
mot agreed ac to the kind of an injury which would be sufficient 
te furnish sueh » field. The surgeon who performed the second 
Operation testified that “injuries that lead to osteomyelitis 

ere bruises where the bene has been violently shaken,” and that 
"this brufeing, or, rather, violent shaking of the bene, ceuses 
Certain Oangee in the mutrition and, in turn, the presence of 
certain germs” which produce the inflemmetery infection known as 
osteomyelitis, Another of plaintiff's medical witnesses testi- 
fied, in effect, in snower to « hypethetiesl qeetion, that in 
his opinion an injury sech a* plaintiff received at the time of 
the accident wna sufficient te produce the mbeeqent development 
of outeomyelitis. Other surgeons, called by defendent, expreased 
® contrary opinion. But as the testimony of the experts on this 
point is in hopeless conflict, and as the other testimony (a0 to 
the previous health ef plaintiff) negatives the exiatence of any 
possible cause, ether than the accident, for the inflamatery con- 
dition that developed in plaintiff's leg imeedietely efter it was 
hurt in the sccident, we sre unable to sey that there is ne evie 
denee te suprert the conclusion of the fury, rer that the verdict 
is manifectly sgainet the weight of the evidence es to the cause 
of plaintiff's injury. (See Chigage Unio: 10. Ve Have, 
221 111. 520.) 

AB to the alleged erver in edmitting the Aersy filne 
in evidence, we are of the opinion that no reversible error was 
Committed. The Kerny pictures were made at the hospitel by a 
witness who testified thet she had hed ten years experience there 
fim that kind of work smd used e machine which was in good condie 
tion «t the time; that she hed charge of the films et the heepiteal; 
thet she personslly pleeed the plaintiff in position fer the 
Pictures, placed the films undernesth her, made the exposures and 
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developed the films, and as soon av they were dry, urete upon 
them, im pencil, the plaintiff's name, the date of the exposures, 
the doctor's neme and a muamber, from sll of which she was able to 
itentify them «s thea pictures taken by her of the plaintiff eon 
the date she then wrote down. While the witness did not teatify, 
in terms, thet the pictures were acourate representations ef shat 
they purport te show, that 18 the offect and meaning of her 
testimony. In the abeense of any fact or circumstanee tending to 
eset sny doubt upon their accuracy and suthentieity, we think the 
films were properly admitted in evidence. But if they were not 
afmizeible, after such preliminary proof, the error, if any, in 
admitting them, was harmless, for the reason that the filme were 
only used to show the extent of the injury, ond that was fully 
proved, without contradiction, By other competent and undisputed 
evidence, 

Pinding no reversible errer in the record the judgment 
is affirmed. 

APYIRESS. 


Barnes, fF. J., and Gridley, J., concur. 
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fo CIRCUIT COURT, 
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AMDREW P. MACKEB et, ~ Aon TT f eS 
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MR. JUSTICR GRIDLZY DELIVERED THE OFINIGN OF THE COURT. 


On April 7, 1921, compleinent filed her bili ageinst 
andrew P. Mackie, Sicherd |. Folsom and others, individusliy 
and as trustees of the Gecdlend Company (a Massechueetts Truet) 
and slse os cepartners, owners of shares of the common or 
preferred beneficial sheres of the company. Only Mackie ond 
Yolsom were served with process and they filed capsrate anewere. 
On dune 23, 1924, the chenceller entered « decree in favor of 
compleinant and «geimet Mackie, individucliy, fer 910,000, and 
ageinet Neckie and Yoleom, as trustees of the Geodlend Company, 
for $10,000, poyable only out of trust property, wut diamissed 
eomplainant's bill fer went of equity ae to Peleom individuslly 
and see to Heackie, Folsom and othere as cepartners. Gompleinant 


appealed from that portion of the decree in faver of Yolsem 


We ee 


individually end in faver of Mackie, Foleom ond others as 
eopartners. Neither Meckie indivicuslly, nor Mackie and Telsom 


as trustees, appesled from the deeree. 


From the evidence presented to the chanceller in epen 
@ourt the following facts im substance appear: On Hay 21, 1915, 
Mackie, Folsom and one Henry H. Lippert (s defendant net served), 


@ll rewidents of Chicago, illinois, executed and duly acknowledged 
‘at Beston, Kascachusette, and deposited with the Massachusettes 
‘$rust Co. of Boston, an depositary, a certain declarntion of 
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trust. The instrument is a lengthy one ond some of its previsions 
will hereinafter ve referred to, Its mein purpose was to crente a 
Massachusetts Trust, named “Goodland Company,” te engage in the 
weiness of buying, oolling and otherwise dealing in lands in the 
State of California. it wasn provided thet the “shares of beneficial 
interest,” aubject to being inorenesed or reduced, ahould in the 
Tiret inetence be divided inte 10,000 preferred shores of the par 
value of $100 each and 26,000 common shares of no pur value. 
Prior te the filing ef the trust instrument there were in the hands 
of Meckie notes and checks in the segregate cum of about $25,000, 
which hed been given by various persons in poyment of cortain 
beneficisel shares in the company, when formed, ond Mackie and one 
3. B. Ransom (another defendant not served) ore possessed of an 
option frem the Natomas Company of California for the sale ef 5,000 
eeres of land situated in that state. In Jume, 191%, after the 
‘filing of the trust instrument, there were issucd te Mackie by the 
then trustees, including Hackie, Foleem and Lippert, 3069 preferred 
beneficial shares, of the tetal par value of $300,000, and the 20,000 
common beneficiel shares of no por value, ond Mackie ceaneed the 
$25,000 (realized from the notes and cheeks) and said eption to be 
treneferred te the compeny, and, out of the preferred beneficial 
t shares so issued to Mackie, certificates for cortnin of said shares 
| were iscued to the makers of the notes ond checks, end Kackie agreed, 
as the company's future needs remired, to turn over to it about 
$85,000, additional cash, te be realized from the sole of certain of 
the beneficial shares originelly iseued to him. “ith this stert, 
and having opened offices in Chicace end in Sacramento, “slifernia, 





d and branch offices in vorious other states, the company proceeded 
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tained until May, 19271, when the books and recerds wore removed 
to Sucramento and afterwards to enother city in Califernia,. 
Pelsem, about the time of the orgeniastion of the company, ree 
ceived certificates for 75 preferred beneficial shares, for vhich 
he paid im cash $250 and gave hie note for $1000 te the company. 
Yor # time he acted as ite secretary amd «se ite attorney, ae well 
as one of ite trustees, Me practically severed 211 connection 
with the company in Merch, 1920, when a settlement wea hed ond 
be returned the 75 shares to it. He sent « letter te the trustees 
at Chicago, resigning ae trustee under said trust imetrument, on 
Herch 19, 1920, and by ao letter, addreaved te seid Nesenchuce tte 
Trust “o., st Boston, dated and ackmevledged before a notary public 
at Chicago on April 9, 1926, he ceaigmed nu seeretary ond av truaetee. 
This lettor wae registered, but wee not resvdived by ead¢ trust 
company until April 12, 1920, when the resignotions became legally 
effective. In September, 1919, sbeut threa menthe «efter the company 
somaanesd business, complainent's son, whe wae a seliine agent of 
the company, prevailed upon complaiment to mirchsse of the company 
 @ertein lend in California. In part payment theree? she executed 
and delivered te the company her two promissory notes payable te it, 
one for 67,500 due Yebruary 1, 1920, und the other for 87,815, due 
‘ April 1, 1920. She subsequently became disentisfied with her pure 





im the contract it is recited that in September, 1919, 
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complaimant agrecd te purchase of the company, “s Maseackuse tts 
Trust,* certain California land (describing it); that she then 
delivered te the company, in pert poyment of the purchase price 
the two motes mentioned; that she doen not now casire to cone 
cummate the purchase and has refused to pay the notes; thet “the 
undersigned,” the company, is now ready te deliver te her a cone 
tract fer a deed to the land in the ueual form, mt doen net desire 
her to conswomate the purchase if she dete not dewire te; that “a 
Gispute has orisen" as to her liability on the two notes « one of 
which, the one for $7,815 due on April 1, 1920, hav been discounted 
by the company at the Humboldt State Benk ef Chiecage, ond endoreced 

| ema trameferrad to it; thet, in “partial eijuctment* of the dispute, 

her prior sgreement te purchase the land from the company and her 

| other promissory note for 87,500, have been exneelled ond "#2 
Misbility end obligations thereunder terminated;* and that, regarile 

 dess of the dispute os te her liability on either of esid notes, she 

“has pedd to cudd Humboldt Bank the auount of the note held by it, 

‘plus interert and protect fees, or the total sum of (8,075.21, and 

‘phe has agreed to “forbear frem suing" the company fer said emount se 

paid te the bank. It de then stated in the contract thet, in 

consideration ef complainant's poying said note to the bank and 

| her agreement of forbearance, “the undersigned,” the company, 

| promises ond agrees ss follows: Complainant #hsil on or before 

| September 30, 1920, moke on inspection of lands for sale by the 

| company under ite contract with the Matemes Co., which ooid lands 

| are im the counties of Socramente and “utter, in Colifornio, and if 

| after euch inepection she shall desire to purchase from the compeny 

| amy of such lends on@ wheal] within 5 doye ofter inspection enter 

into an sgreement of purchase, “the undersigned® agrees that the 

enount heretefere paid by her to the Humboldt Bank on said note, 
tegether with interest thereon at Of from this date, shall be 

: epplied upon the purchase price of the lends; that if within 5 
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days efter such inapection compleimant shsll decide not te pur- 
chese any of the lands, then “the undersigned” will pay te her, 

or to her order, within 90 days after such inepection, at the 
effiee of her Chicesge sttorneys, seid sum of %,075.91, with 6% 
interest from thie dste, « it being understood that “the undere 
signed” shel) be under ne obligation te pay to complainant, or 

to her representative in case of her prior dexth, the seid enount 
until 90 daye efter auch imepection. There are other provisions 

an the vontract not now material, A poregraph of the contract, 
jaxt wbeve the clause commencing “in witness whereeft,* ete., and 
abeve the said signature “Geedland Company, by Albert G. Hines, 
president and trustes,* i6 an followa: "Yhie obligation is executed 
in behalf of the Trustees under the Beclaration of Trust made and 
delivered at Boston, Mease, end deposited with the Kaseachusetts 
Rrust Batate."  <sffixed to the contract is alee the swel of the 
company, and above the attesting signature of ssid Folsom, «5 eeeree 
tery, are the words “Goodiend Company; Orgenised under Declerstion 
ef Trust, dated Hey 21, 1919, at Bouton, Kesenchuse tts.* 

‘mons the findings in the dceroe are findings, suetained 
by the evisence, that in June er Juiy, 1926, the complainant made 
an inepection ef the lands, as provided in the contact ef Avril ¢, 
2920; thet after such inepection che ¢id not enter inte shy agree> 
ment te purchase from the company any of the lands; that her present 
bidl of complaint was filed efter = lapse of more then 90 days after 
her inspection thereof; thet prier te the filing of her bill she 
frequently demanded “of the officers, agents and trustees of the 
Goodland Company" payment of the scum of $6,075.91, together with 
interest, so due her under ssid contract, tut that she has not 
received the aume er eny part thereof, and thet Byron 4. Benres, 
one of the trustecs and officers of the company, informed her that 
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the company possessed no funde or property with which te pay the 

same; that the defendant, Folsom, wos the atterney in forming the 

company and alse one of the original trusteer; thet he subsoribed 

$2,500 to ite originel fund; thet he toek no sctive pert in the 

eonduct of ite business denlings and offaire, or in the negotictions 

leading up to the signing ef the contract of April %, 1920) that he 

4id not know that the trust property wes “fraudulently inadequate; * 

and thet upon hin recignatien os seeretery ond ae one of the trustecs 

ef the company he severed #11 business relations with it, surrendered 

te it all of the beneficial shares held by him, made » settioment in 

full with the trustees end wee discharged by them ef @11 ebdligsutions 

to them or te the company, 

Im said declaretion of trust of May T1, 1929, (a copy of 

which is nttached to comploinent’s bill end mode 2 port thereof) 

there are mamereus previsions exempting the trustecs and the 

beneficiories from personel or individwel liability. Im Seetion 

3 of Article III, 4% ie provided: “very note, tond, contract * * 

er undertaking, * * executed or done by the trustees, or ony of 

them, in connection sith this trust, thall be conclusively taken toe 

have been executed or dome only in their or hie capecity of trustee 
oF trustees under this egreement end declaration of trust, and such 

trustees or trustec shall mot be personally liable thereon. “very 
such note, bend, contract * * or undertsking * * shall recite that 
the some ie executed or made by them, net indivicunlly mt se trustees 
under this egreement and declaration of trust, * * . The trustees 
a@hall heve no pewer to bind the beneficiories personally by omy act, 
‘Meglect or defoult, and all beneficiaries end all persons * * extend- 
“ing credit to, contracting with, or having any claim agoinst the 
trustecs, 5 
for payment eof such contract er clsim, * * so thet neither the 













trustecs, executive committes, beneficiaries, ner the officers, 
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may not have been a party to the froud (though it 4s 90 claimed), 


oe 


representatives, *sgents and employece of the trustecs, present 
er future, shell be personally Idable therefor.” In “ection 1 
of Artiele V, it is provided: “All the obligetions, inetrumentr, 
liabilities, covennnts, and agreements, sete ond omiecione, of the 
truztecs ac tructece heli be or 
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Article VI, it ie previded: "This cgreenent on!’ cecloration of 
trust chall not constitute the parties herevnte, or their respective 
successors or nesigene, Or eny pereon whe acte hereunder pe truotec, 


or whe may be bencficiery hereunder, pertmere., Tt is hereby exe 


presahy ctipuleted, ¢eolored ond egreed that 9 trust, end net s 
portnership, is hereby erceted. 


Complainent's bill is based upon the contract of spril 5, 
1926, cbeve mentioned, which whe Celivered to her, and whieh whe 
eccepted ac a aettionent ef the then exivting Adecute beteoen ber 
amd the compeny. In the firet paregresh of the centract, os well 
as in enother parsererh, is the statement thet the Goodland Company 
ies “*e Raseechuectts Trust," and in the lect peragreph, futt above 
the signature of the compeny by ite president ond trastee, Hines, 
ang the attesting signature sf its secretary, Folsom, is the ttete- 
ment thet “thie ebligntien is executed is behalf of the Trustees 
under the Declarstion ef Trast * * mot indivigusliy, tut ae ouch 


Trustees, to bind the trust estete.* The theory of complainant's 


“bid, as to defendont Foleom, is that the parties eho organized the 


5 


company «* s Xassachusetts Trust never intended to form « bane fide 


trust, and never 414 bueiness 25 euch, but thet the entire sehome 
: from ite inception was 4 sham ond e« fraud, and that, while Folsom 


he io noverthelees individuclly, or as a partner with Backie and 
 @thers, liable to complainant under ssid contract. 


After a consideration of the pleadings and the evidence 


| we are of the opinion thst the court wns fully warranted im dis- 
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missing the bill as to Veloom, individually ond as the claimed 
pertmer of Mackie and others. JTraud on hiv part was not siown, 
amd we think that the chinvelior's decision wos right o# « wvatier 
of contract low, Complainant, in accepting the contract, revege 
nized the Goodland Company au a Bassackucettie Truet, contracted 
with it o8 eveh, ond by the express provisions of thut contract 
it wae agreed thet only the estate & 

bound, end the chaneellor's decision is supported, we think, 

ty the following sd judicuted enses; 
X- Dix. 122 Mese. 148, 150; Moterthy vy. Parkag, 145 kawee 465, 468; 
Tayler ve Duvits 110 Ue Se Sq 558, Glenn vo Aliizom, 53 Wd, 527, 
529; 2 & Co L768 hie 425, 424; He Eromer 

& Seo. vo Summing, 225 Ili. Appe 26, 29. Vurthermore, after examining 
the declarction of trust ani the ovicence showing the subsequeat 











G@perctdons of the trusetets in condmating the business of the company, 
we think it sufficiently appeare thet it was the bona fide intention 
of the declorantse to form a Massachusetts trust and net a partnerahip, 
omd that such 3 trust and not a portmerahip was formed oni ope rated, 
| though apperemtly without finenesial suecess. (ijdijome ve. Milion, 
“@15 Mans. 1; Eeost y. Thompson, 219 Kass. 360, 365; Hy Kramer & Je. 
Xs Ometinas, sate.) 

Complainant's counsel etrenuously centend thet Felsem 
end Nackie, and their ageceiate trustees and holders of the 
Deneficial shares, should be held ideble ae copertuera to came 
Piainent on the said centract beccuse, even conceding that the 
odlend Company was a legal and boys fide Uaseeciusetts Trust, 
such o trust is illegal dm Illinois and sgainst the public policy 
this State. ve de met think thut « disvuvscion or decision ef 
question iv necessary under the facts prevented by the 
went record. Complainant's rights, as it seems te us, are to 


determined by the provisions of the contract of April 9, 1930, 
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then agreed te by her after full consideration of existing 
facts. It is mot charged thet there wee any frend in the 
making of the contract, and, cleurly, such a contract is net 
againet the laws or publéc policy of this State, 

Yor the reasons indicated that portion of the decree 
of the Cirqmit Court of June 23, 1924, wherein complainant's 
bili was diamieased fer wont of equity se to Foloam individually, 
and as to Mockie, Foleom ond othere as copertners, ie affirmed. 

APPIRMED, 


Barnes, PF. Je, and Fitch, J., soncur. 









AOR TO 
MURICIPAL COovAT 
OF CHICAGG, 


2'39 1.A. 672 
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BR. JUSTICH GRIDLEY DELIVERED THE OPINION OF THE COURT. 


in a firet cleas action in sesumpsit, commenced 

in the Municipal court of Chicege and tried before a jury, 

the court (Judge Daniel P. Trude), at the conclusion of pleine 
tiff's evidence and upon defendant's refusal te introduce any 

evidenee, instructed the jury to find the isaues in plaintiff's 

faver ané te assess ites demages at $6,305.39, and the jury 
returned such a verdict. On April BM, 1924, after defendant's 
motions for a new trial and in arrest of judgment had been 

| overruled, judgment was entered against defendant in said amount, 

and it was givon 66 days in which to file « bill of exceptions. 

| The common law record further discloses that sithin seid 60 deys, 
to-wit, om June 26, 1924, on defendant's motion, an order was 
entered by Judge MeKiniley, another judge of the Municipal court, 
extending the time within which defendent might file ite biil 
of exceptions "60 dxye from diote;" that on Jamery 19, 1925, 

@ further order was entered by the trial judge (Judge Trude) that 
‘the bill of exceptions herein presented be and it is hereby 
appreved end ordered filed nunc pre tune es of June 28, 1924;" 
and that on said Jemoery 19, 1925, esid 41) wee eo filed with 
the clerk. 

Gn Jomary 26, 1925, defendant sued out of this 
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eppellate court « writ ef server to reverse the judgment, filing 
at the time a certain tronscript and leter, on February 26, 1925, 
filing s supplemental transeript, which contained enid bill ef 
exceptions. On March 14, 1925, plaintiff filed « motion, together 
with written suggestions, to strike ssid bill of exeeptions from 
the record. After counter suggestions had been filed the motion 
wae reserved to the hearing. 
At the end of said bill ef exceptions are the following 

 @eertificates or endorsements: 

"The sbove and foregoing Bill of -Sxceptions, statement 
of facts, stenographic report ond queations of Lar invelved 
was duly prezented for apprevel and signature of Deniel P, 


Trude, one of the judges of the Municipel Court of Chicage, 
the trial judge, but sede fe mot af tts t this 
and of 





v i . isdic aon. ef th rt, i 
accer mark the seme “Presented fer Sienature.* 
CHAS. PB. HoKIVLSY 
dane 28, 1924 Judge of the Hunicipsl Court ef Chienge.* 


“Presented to me in epen court this Srd dey of 
December, Ae D. 1924, 
DANIEL P. TRUDS 


Judge .* 


"I, Daniel F. Trude, one of the Judges ef the 
Municipel Court * *, hereby certify that between June 21, 
1924, and August 4, 1924, beth dxtes inelusive, under 
the regulations made by the Judges of enié Court, I wae 
Ok Fi : Ph Sp SE Na Be ano FAS AG be oe Bil, OP ale F BY tae purpose 
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then \- ~ 








DARI“ZL. PF, THune 
dudge of the Municipal “ourt. 
Presented thie 16th day ef Becomber, A. 0. 1924 


DANIEL FP. TRUDE 
Judge.” 


“FORAGMUCH as the foregoing matters and things do not 
duly appear of record, the defendent, by ite attorneys, 
tenders this, ite Bill ef Exceptions, and preys thet the 
game may be appreved, settled, signed and ordered filed as 
ond for « truce and correct ctatement of facts, stenogrephia 
report of cvidence offered or received, and the rulings of 
the Court and questions of law involved on the trial, and 
the Court se finds said Bill of Sxceptions to be, and orders 
the seme accordingly filed, mine pre tune se of the 26th day 
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of June, 1924, 
DANIEL P,. TAUDE 
dudge of the Municipel Court, presiding at 
the tricl of waid cause, 


Presented this 
Jamary léth, 1925," 


it appears from the foregoing that, within the 60 days’ 
time ae originally allowed for the filing of a bill of exceptions 
by defendant, on order, on ite motion, was entered by Judge Mokiniey 
{met the triel judge) on June 28, 1924, giving defendent 60 days 
additional time from said date in which to file the bill, viz, by 
Suguat 27, 1994; that on the came day Judge MeKinley marked the bill 
as “presented for signature” and stated thereon that the trial judge 
(Judge Trude) was then *outeide ef the jurisdiction of the court; * 
that several months after the time es extended to file the bill had 
expired the come was thrice presented te the trial judge, viz, on 
December 5, and December 16, 1924, and on Jonmary i¢, 1935; that 
| aecceréing to one of the certifientes ef the trial jucse he was 
| “taking = vecation," and was “not aveilable,* enly between dune 21, 
1924 and suguet 4, 1924, « the Lowt mentione¢ date being 84 days 
befere the time ss extended to file the bill would expire; end that 
the trial judge, on Janusery 19, 1935, ordered thet the bili be filed, 
amd the same wes filed, “gunc pro tune as ef June 28, 1924." 
We think that it was preper fer Judge HeKinley, though not 
the trial guage, to enter the order ef June 28, 1924, on defendant's 
“motion, extending the time within which it might file ite bill of 
exceptions, until <ugust 27, 1924 (Sec. 36, Munivcipei Court Act.) 
But there is no showing mate thet, prier to august 27, 1924, and 
; after suguet 4, 1924 (when apparently the trial judge hed returned 
‘ from his vaeation sand wee thereefter oveilable for the purpose of 
¢onsidering and oppreving the bill of exeeptions) dcfendent presented, 






: OF attempted to present, the bill to the trial judge. On the cone 
| trary it offimetively sppoars that the first presentation te him 
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was made on December 3, 1924, - more than 3 months after the time 

as extended to file the bill hed expired. Vurthermere, there is no 
showing of ony dieability, such o8 is mentioned in section 51 of 

qur Practice Act, of the triel judge at any time oo would warrant 
the settling and signing of the bill by any other judge ef the court. 
Under all the facts and circumstances disclased, ond by reason of 
prior decisions, we feel constrained to hold that the trial judge wae 
not werrented in ordering, on Jamary 19, 192%, the filing of the 
bill of exceptions in quertion, pune pro tune ae ef June 26, 1974; 
that the same is not preperly 2 pert of the recerd and canmet be cone 
sidered by us; and that plaintiff's motion to strike it therefrom 
mast be allowed. (People v. Hosenwald, 266 111. 548; City of Bnet 
St. Louisa vy. Vogel, #76 114. 490, 494; Thomlingon “ley Go. v- 
Veinberg & Kahn, 820 Ill. App.-442; Sevgol vy. Solfson, 225 IL1. App. 
1; Schyarte vy. Mrinks Chicage “ity Exprese “o., 198 Ili, App. 282; 
depehe vy. Nagle, i85 111. App. 257.) 

One of defendmnt's assignments of error ie thet the court 
erred in everruling defendant's motion in arrest of judgment; and 
counsel contend that the motion ehould have been granted buceuse 
plaintiff's statement of claim is net sufficient te aippert the judge 
ment. ¢ heave exemined the etatement of claim, es well ae defendant's 
affidavit of werite thereto, and, considering the pleadings and the 
Aswues formed, are of the opinion that counsel's contention is without 







it. Finding no errer exinting im the common lew reeord ond, as 
ef defendent'a other aecignmente of errer rest upon that record, 


record ound the gudgment of the unioipsl acurt be affirmed. 
BILL OF EXCEPTIGMS STRICKHM AND JUTUCKENT AYFT RMD, 


Re Pe Jee end Fiteh, Je, SONCUTs 
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OF CHICAGO, 


Saatmmawen. woman, 
Pleintit? in atror. D) 89 T.A. 679 


MA, JUSTICE GRIDLEY DELEVERED THR OPINION OF THR conRT. 


The onamon lew recerc in ihe present ouvse discloses 
that on Jomuery 5, 1975, the Yunieipal Court of Chigegs overruled 
defendant's motion te extend the time to file ite affidavit of 
merits te plaintiff's statement of cleim, defaulted defendant for 
went of euch affidavit of merits, found From plaintiff's state- 
ment of claim thet there was due him $4757.71, end enterce judge 
“ent againet defendant in seid sseunt; thet four daye thereefter, 
on January 9th, the court overruled defendort’s motion (supoerted 
by affidavits) to vasste euch defumlt and judguent and allewed 
defendant GO Awys in which ta file 6 BILL ef exceptions; and thet 
within the time aliswed ouch bil. eof exceptions ese filed and 
appreved. This writ of errer is sued sut t) reverse the action 
ef the court in refusing to vaeate sa44 defeulit and judgment. 

Plaintiff's statement ef claim, filed Decumber 4, 1924, 
@iscloses that his claim is fer o belanes tue upom = note, dated 
July 22, 1921, payable to plaintiff's order sighteen months after 
date (viz, Jamary 22, 1923) end signed “Aoericon House trecking 
Company, by R. Ae Goldman, Frese." In oclaintiff’sa attached affidavit 
of claim, in the usual form, it is alleged that the net anount due 
from defendant on the note ie 34757.7., On December 15, 1924, 
defendont entered ite appearance by attorneys ond demanded « 
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gary triel. Ite efficevit of morits become tue cn Racember 26, 

1824. then, on Jomuary §, 1925, defendont'e attermey oppsared and 

acked for an extension of time in which to file am afficevit of 

merite no defeult had teen teken epuinet defentont becouse of ite 

failure te file such an affidavit by the due date. 

The bill of exceptions dievleses that, on the hearing 

of deferdent's motion ta vaeete «add dofeult and futgrent, three 
| affidavite in ite behalf, 211 ¢xted Jemmary 8, 1925, and ene counter 
“effidevit in plaintiff's behalf, were presented end read to the 
| court. Grfendunt’s one affidavit en the qu¢etios of its meritorious 
defense te pladntif?’s claix wow that of Sebert A. Goldman, preeddent 
| ef defeniont, Yo slleged in aubsotance that the note saved npon 
 “reprosents a serieo of notes* given by defendant te sil its erediters 
in a certsin sompositian acreement in benkrugtey, epproved by the 
U. S. Court for the Northern Sioiviest of Tildmeie; dict purevent te 















 waah agrewment exid ueries of sotes, and the moto sued upon, vere 

| *duly caneelled” and their cancellation approved by eaid U. S. Court; 

q that unter the tems of said anrecwent, a eroaiter's committee was 

| aprointed, which hat 4441s te ol) of ¢cfendont's assets oni had the 

| power ama vicht te liqmidate ond sestle with erediters cn eny basis 

| At saw fit; thet the committee liquidsted anid assets ond “satisfied 

| this plointiff's eleim in fullj* thet plointiff, bosing hie claim 

; ‘On the seme note now sued upon, filed on action in said U. &. Court 

' am endesver te set aside the composition agresement, tut that after 

| * del plaintiff wos defected; that thereafter plaintif’ commenced 

“another action in the Yunicips] Court of Chicage on aaid note and, 
fter trial, asked fer and was gromted a nonesuit; thet thereefter 

| Rls mtiff commenced a still pending equity preceeding in the Circuit 
curt of Cook County, based upon said note and praying for « receiver, 


ch prayed was denied; that, under the terms of said composition 
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agreement, said creditor's committee “made o full and complete 
settlement ef all of the liabilities then existing,” and that 
*the corporation, whe exeouted the note upon which thie section is 
based, is not the corporation that is now in existence and defendant 
in this netion;” that the existing aorperstion end present defendant 
*has been purchased for a good ond valuable consideration, with due 
notice to all of the ereditera ae well ae plaintiff, end with the 
approval of ssid U. 5. Dintriet Court, and thet esid purchase was not 
subject to the obligations of the corporation which exeeuted the 
note herein in question;" ond that subsequent to said barkruptey 
prececdinge thie defendant entered inte certain dealings with 
pledntaff, by reason whereof plaintiff now ewes defendent « gum ie 
exeess of $4,000, fer hich it asks leave te file a etatement of 

| seteoff. 

The affidevite of Fronk DB. chebe, an attorney aseocisted 
with defendant's atterneys, and Jerry MeCarthy, om assistent in the 
office of the clerk of the Municipal Court, relate sclely to the 
question of the diligence of dofendsnt's attorneys. It ise alleged 
in substance in Shobe's affidavit that, efter he had entered defend= 
ant’s appesrance in the cause, he, on December il?th er 16th, went 
to the clerk's office and endesvored te obtain the files of the 
_emse, and pertioularly plaintifr's statement of claim, but was ine 
| formed by the clerk in charge that the seme could net be found; that 
thereafter, on four different days between the date of his firet 
call ond December SOth, he enlled at the clerk's office fer said 
files and statement but on each occasion the same, after secren, 



















| could not be found; thet on December 36th he acquainted seid BeCorthy 
of his unsuccessful efforts ond requested the letter to make a search 
| for the papers; thet NeCarthy finally found them ond affient then fer 
the first time saw pleintiff's etetement of claim, procuring a 

“epy thereof, and then for the firet time learned of the date on 
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whieh defendont's offidavit ef merits was due; that thereafter 
until Jemoery @, 1925, he wae unable to confer with defendant as 
te its defense for the reason that ite president wae out of town 
and uneveilable; that on December 30th and theresfter he mude many 
uneuccessful efforts te communicate by telephone with plaintiff's 
attorney of record, and did net resch him until Seturday, Jenuary 
3rd, when he explained the circumetances ef the missing files and 
the absence of defendant's president, end requented additional 
time in which te file ite affidavit of meritea; thet plointiff's 
attorney refused te stipulate, tat suggexted that a uritten notice 
be served, eto.; and that within an hour such notice was served on 
him to appeer in court on Monday, Jenucery Sth, vhen defendent's 
motion for adiitional time, etc., would be presented, Wit that on 
the hearing said motion wes denied and the judgment in question 
entered, WeCarthy's affidavit is correberative of thebe's affidavit 
thet prior te Becember SOth the latter made several wnoucceseful 
efforts te procure plaintiff's statement of claim from the files, 
wut thet it emd caid files could not be found. And we do net think 
that the couter affidevit of Emarmel M. Schwartz, on aasiatant in 
the office of plaintiff's atterney, negatives any of the material 
facts an set forth in Uaobe's of idavit. 

It hao been frequently decided in this “tate that, on a 
motion made in apt time to set aside a defeult and judgment ond give 
defendant the right te plead and have « trial wpon the merits, beth 
@iligence and merite mist appear (Barrett v. Queen City Cyele Co., 
179 X11. 68, 69; Hertford Life Ins. Co. v. Rossiter, 196 Il. 277, 
276); that, although it appears that the defendant hes a moriterious 
defense, the default will not be oet aside if he or his attorney has 
beom guilty of negligence (Plafr vy. Pacific Express Co., 251 Ill. 
245, 247; Kloepher vy. Osborne, 177 111. App. 384, 392); wut that, 
it appesring that defendont has a seriterious defense, the default 
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should be set aside, providing » rensonable exeuse is chown by 
defendant why he did not file a ples in proper time. (Meson v. 
McNamara, 57 121. 274, 277; MeWwrrey vy. Pesbedy Good Co., 481 T1l. 
218, 226; Wough vy. Suter, 3 121. App. 271, 275.) In the Kellupray 
onse, Citing the Hason cuse, it in saif@: *It haw been the leng and 
well established practices in this itete for courts te be liberal in 
setting aside defoults at the term at which they ore entered, where 
it appeare that justice will be promoted thereby.* In the Tough case 
it de said: “In appliontions to set aside defoulte, we regord the 
point of « meritorious defense or altecether the more important of the 
two required, end where the judgment is evidently unjust, a certain 
degree of neglect moy, copecialiy ao terme cam be impooed, be held te 
be excusable.” 

Im the present enee we ert ef the opiniean thet the effidavit 
ef gaia Goldman sets forth facets which tend to show that defendant has 
a meritorious defenses to the note sued upon; thet the effidevits ef 
Shobe and McCarthy show a rennonable excuse on the port of defendant's 
attorneys in net filing « plen in ite beholf by the due dete, ond that 
said attorneys, while possibly not exercising the highest degree of 
Giligenee, cannot be considered os having been evilty ef negligenee; 
and that the entire recerd dixcleres much « state of foots an suggests 
that jJuctide will be promoted in sllewing defendant to plead ond make 
ite defense on the trisl. Accerdingly, we feel ceonstreined te held 
that the trial court abused its discretion in not vacating the default 
; ana judgment, giving 4«fendant the opportunity te plead ond defend. 
(lelurrey vy. Penbedy Conk Co., supra.) 

The order of the Municipsl Court, entered Jonuary 9, 1925, 
refusing defendant's motion to vacate the defeult judgment agsinst it 
of Jomary 5, 1925, is reversed, end the souse is remanded with direce 
tions that said jgudgment be veented and that defendent be given leave 


te plead and defend om the merits. 
REVEASERD ABD REWARDED WITH DIRECTIONS. 


Barnes, Fe Je, amd Pitch, J., concur. 
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CIRCUIT covRT, 


COOK COUNTY. 
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Appellant. 


STATRRENT BY THE COVRT. By this appeal G. fidon Simpeon 
secks to reverse an order, entitled in asid equity couse and entered 
December 1, 1924, eherein he wae adjudged guilty ef contempt fer 
having kmowingiy ond willfully violated © preiiminery injunction 
issued on May 16, 1924, and directed to pay 2 fine of S200_ wna 
that in default of such payment he stand committed te jail "until 
such fine is peid or he is discharged according to iaw.* 

im the seme order George H. Gimpson, indivicueily and 
George Ki. Uimpuon, Ide KR. Simpson and @. citen simpeon, copartners 
deing business as the Acme Kaymfacturing Co., xise wert held in 
contempt, and he and the copartmership were fined $250. 

On Mey 27, 1925, seperate writs of «rrer (Hes. 50305 
end 30306) te reverse said order were sued out of this appeliate 
court by George H. Simpson, individuelly, anc by the three members 
of said copartnership, and subsequently these writ of errer causes 
were consolidated for hearing with the present eppesi, Ne. 30059, 
end all three causes, by stipulation of counsel, have been cone 
sidered on the record, abstracts and briefs filed in cmae 
Be. 30039. 

Complainant's verified bill, filed May 6, 1924, prayed 
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for an injunction, a diseovery and an accounting. It appesrs 
from ite allegstione end sttached exhibits that in April, 1921, 
cemplainent end hie brother, George H. Simpson, formed a copartnere 
ship, known «« Aome Minerale Co., whieh thereafter woe engaged in 
the manufacture and saole of certain mineral products; that about 
damuary 1, 1924, George conveyed hie one-half interest therein to 
hia wife, Idan NM. Simpson; thet about this time ite tuciness was 
conducted in the offices ond factories at Forest Park, Illinois, of 
another copartnerehip, known as the Aome Hermafacturing So., between 
George ond hie son, G. Sidon Simpson, which #014 other producta te 
farmers ond in which complainant wa» not financially interested; and 
that on Mareh 5, 1924, complsinant entered inte 6 writtes eontract 
with Ida ond George, wherein complainent parchsced the interest in 
the Minerale So. copartmership which formerly hed belonged to 
George, snd it wae agreed that seia cepartnershiz sheuld bu disholwed 
on March G, 1924, and thereafter ite business should be conducted 
eelely by complainant. Ghere were various previsione in the 
contract relative to the future activities oc the tre businesses, 
wherein it was sought to prevent unfuir trade competi tien ond cone 
fusion in the sdvertising of their produets. it is cherged in Mic 
bAL1 in substemce that about Jamary 1, 1924, George entered inte a 
conspiracy with Ziden end others te a311 to complainant his one-half 
interest in the Minerals So. sopartmership and to theronfter ruin 
ite tusiness for the financial benefit of the Namafusturing “oa. 
cop rtnereship, thet after eeid sele the defendsnts dic various une 
lawful acts (set forth in detail) in portial consumeation of said 
Conspiracy, to the grest injury of complainant, ond thet umiese they 
were enjoined from doing further acts he would suffer irrepercdle 
damage. 

On the day the bill was filed personal notice was 
served on George and Sldon that an spplicetion for » prelimincry 
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injunction would be made, and on May 5, 1924, they ontored their 
appesrance by solicitor and filed short snewere denying in general 
terms the allegstions of the bill, and, efter » bearing ot which 
they were present, the court, om Hay 10, 1924, and uetil further 
order, enjoined seach of them individually, their ogente, etc., and 
alse George, “ldoen and Ida M. Ydmpuorn, «2 ecomartners, eto., thoir 
agents, to., from 


"1. %In any manner making ony folee statement ar 
atatenemnts reiative to the finamdial condition, ability to 
pay, oredit or wine cay Rage the complainent; 

S. Attempting to incase, or inducing the agente, 
district managers, saleamen and dealere of the eompleinart, 
te breck their written comtracte with the complainant; 

5. Moamufscturing the mineral mixtures, mou «ar 
‘seme Hinerul Feed,’ anc alac known as ‘Uomplete Mineral 
Mixturoes;' 

4 se¢hling ex offering fer evic sald ‘Aome Mineral 
Yeed' or seid ‘Complete Mineral Mixtures; ' 

S$. Adwertising, manufacturing or selling eny mineral 
food or mixtures which contain the words ‘Aoue Minerel 
Feed’ or ‘Complete Hincral Miatures' or ‘Containing Sine 
4ifferent Mineral Ingredients; * 

6. Using the mailing lists which wave acouminted from 
time to time, directed ts the Aome Mineral Co. or any copy 
ay copies thereef, andi from virciiariaing the parties named 
in seid mailing lists; 

7. UWoaine the name 'AdeC, Minerals,’ in cormection 
with the word ‘Acme,’ or ony similar initials, or »verds 
similar te the momes of complainant's preducte, ‘Acme Mineral 
Veed,* ‘Complete Hineral Mixtures,’ or *'Conteining Nine 
hifferent Ingredients; * 

8. Depositing collections, made om acoount of meneye 
due end owing to the acme Mimerales “eo. to the scctunt or to 
the credit of the Acme Kanufacturing “eo. or to the xocount 
or eredit of any person or concern than the Aoze Minerals “so. 

9. in my manner attempting to injuré, ¢urege or 
destray the Weiness of ths complainant by making false siate- 
ments or representations, with references thereto; 

9. In any manner unfairly competing with the business 
ef the complainant.* 


Botice of the injunction wos served personally on Ceorge 
and ‘ldon on May 12, 1924, and shortly thereafter on ida ¥. 
Simpson by registered letter. ubsequently, she Tiled » shert 


anewer to the bill by the eume coliciter ae represented George 
and “Idon. 


Om duly 16, i924, upon motice and leave of court, come 
Pleinent filed his verified petition against all defendants for 
@ rule to show ceuse why they should not be punished for con- 
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tompt, becouse of four specific violations of the injunction, 
ae ajleged in the petition, as follows: 


"1. That the defendants on May 15, 1924, caused 
the following advertisement toe be published im the "Olin 
Recorder,’ Olin, Lowa: 

‘Hotias to Pormern « 
Way pay Five to Six Vellore per owt. for 
Aqme Minerele «hen we will s¢11 you Aeme Minerals in one 
or two bag rhe delivered your atetion for $3.00 per owt.’ 
eho 
Formers bievater Compeny 
Onk Park, Tilineis.’”” 

That e614 advertisement in the same age we 
published on Nay 15, 1924, in the Greenfield an el 
at Greenfield, Ohie. 

That the same advertisement signed 'C,. ¥. cumner 
Yeed Store,’ Maryville, Miscourd, was published ty the 
weid defendants on dune 9th and Jume l?th and July 10th, 
1924, in *The Times Republicen,' nt Bedford, Iewa. 


2. Theat on, to wit, May 17, 19°4, defendants viclated 
said yo order by at ting to induce one John 
Rowbal, © Netraska, te break his written centract with 

1 Moose the seid Jom Rowbel being one of the saleamen 
er denlers of the complainant at aaid time; ae well as 
various other dealers and salesmen eof complainant. 


3. That since the issuance of said injunctionsl 
order, the eaid defendants have failec and refused to deposit 
colilcctions made on account of moneys due ond owing the Acme 
Minersle Co., to the account or eredit of the Acme Hinerale 
Ce., and have violated eaid injunctions] order by depositing 
such golicctions te the account end ¢redit of ide M. cimpsen, 
or other persons or concerns than the Acme Minersln “o. 

4. Theat seid defendants hove violated eaid injunctional 
order wy unfairly competing «ith the business of the complainent, 
by placing accounts due the Acme Minerals Co. in the hands of 
sollection agencies end lawyers, vitheut the caneent of the 
complainant, with the intent end malicious purpose te injure 
and damage complainant’ s business, * 

Separate verified answers to the petition were filed by 
all defendants, in whieh s31 of said cherges were denied, except 
that in the mnower of George Simpuon he admitted, as regards the 
fourth charge, that since the issuance of the injunction he had 
Placed accounts, owing to the Minernis Co., in the honde of 
agencies and lawyers for cellection, but that this had been done 
im the usual course of tusiness, and not with any malicious 


Purpose. 
A hearing on the rule woe hed first on August 22, 1924, 




























ssonsomuynt ad) Yo anode efety SE MOeyS “eet Io comoed | ote z 
: Shs ee ee a yee ts 


ence (eek at lt ne side ale bale ae 
akiot exit Pe 3 heads ££ 309 ot ad weg mag Low. 


« erourst of aphtell! fi Sah ae 
ee see wel peel Dak. «ah ed awit wey yee a aA elias 
mre nk afetenis enoA woe ties iitw ew sede ufeveme= mp. - 
Y.g80 tog GO82 yet autiadey suey berov ates sel yet ont 


bepatety Guba eh hOs ate ee) 

meng wrt sented of aeieqastte 1 

dtiy tonwinas eaatres ». dow 
Siereios ve? te ewp yatad cette ol 
an Shou ae A oni mirage ta 


«2 





hares ni Sion ko cama ode wa ae 
bheweged ae pti t den bella? agmednstes hiad Sat 4 
amok el? guive fee emt apenom Me Frevesag | "aie in 
nid havea nar ees te # ibys 7 a | feo eee 
pease R att to. dekiee hime genes oat. os tnekeo ed. 
| oF ataronee. seas sli qulh amnaeeO &O si. 
Sucshepesat bho bedakeiy wesc ret ee 
etwartaigues mii te stanton! «ee Riad 
te ebeet off oh oe) elareenka 
on oF acer ae oes in wed 
ays sagivg weak. ae 
” “sdondend att, 


yw none’ ater madd Bong ait re oteweme battanee shavetot 

fqovxe ada koh eaten or gees bine te ffe tobty wf eee oe is , 
ot? abeugex ve shatedmde eat mociguhhd agreed te tomueed “ieel mk Sa 
hedt ef mabtomutak ond Ye somament wad anmkn taal? jwginde fro 

Un adaad ont wh 4.0 whoremi at og xenes etowovos benkdtey 

anh wooed hud wees oastt shed cables #82 wreqend ane os 








o be 


during the summer vaeation of the courts, et the commencement 
of which petitioner's solicitor introduced, without objection, 
@ telegram ond ictter, dated respectively May 20 omd May 21, 1924, 
(several days after notice of the injunction hes been given) 
addressed to Roswell i. Guith of fed Onk, tows, and signed "Acme 
Bamfacturing Se.* Petitioner's soliciter stated that these writings 
hed been discovered after the filing of the petition, otherwise 
they would have been cet forth therein, and defendents’ solicitor 
states thet there woe “ne question® ae te the fact tant anid 
writings hac been sent by defendants! seperimership te said omith, 
ite sales egent and «© former agent of the Hinerele “e. The letter 
on ite face bore the initiels "G. BE. 3.:%," indiesting ite dictation 
by G. Siden Simpsen to « stenogrepher. The telegrem stated: “Keep 
om selling; poy mo attention to injunction; letter follewinge* The 
etter states in the first paragraph: “Ye received your letter 
Stating that you had received a tepy ef an injunction frem the Acme 
Minerals “o., ond ve thereupon wired you te go right aleng ond se) 
end do Weiness as formerdy for the rensen that this iniunction meens 
nothing, a# wo will try te expiain.* The writer, after queting most 
Of the injunctional order, procesis to give hiv reesons why in his 
 @pinien the injunction “meane nothing,” and why valid selew agent 
sould sentime te act the sane we before ite issuance. Petitioner 
| alee made preof of the publicetion in the three newspapers ef the 
advertisements on the dates as charged im the firet parsgraph of the 
| petition. He also introduced certain documentary evidenee tending 
to show & Violation of the injunction in the particulars as charged 
im the third end fourth parsgraphe. He nlse introduced » letter 





written by the Acme Mowmfocturing “o., with the initiale on ite 

face "G. KB. G.sM.F.,"* dated May 17, 1994, addressed te John Rowdal 
of Ord, Hebrnuka, then one of petitioner's selling egente, in which 
the writer, efter referring te certain commiexione due him from the 
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Minerals Co., stated: “George H. Gimpson cold his interest in 

the Aeme Minerale So., end as for ae we know Frod ©. “impson is 

meow the sole owner. He haw manufactured from the factory and office 
of the Acme Manufacturing “o., owned by it. As we underetend it you 
are not under contract with the Aome Mimerols Co., end we would 
therefore very much appreciate having you e¢l1 the products of the 
Acme Kanufncturing So. You have sold them heretofore, and you mow 
the splendid satisfaction they give, end you also knew that we remit 
commissions promptly.” ‘This letter, together with ether oral ond 
éecumentary evidence, tended te show « violation ef the injunction 
in the pertioulars charged im paragraph second of the petition, and 
other evidence tended to show similar violetiens. During the first 
hearing the defendants took the position thet they desired the 
fullest investigation so to their acts since the issuance of the in- 
junction, Mt that a full hearing, ¢uring the court yveention, wae 
inconvenient, ete. Sefendants had been noticed to produce certain 
ether letters end writings, but did not de se, claiming thet they 
were not in their pessession. The court fimelly exid: “I wili teil 


you whet I will de. I a going to find thet he (referring to 6. 





Bldon Simpson) is guilty of centempt of court, ond I am going to 


suepend the action of the sentence until September 15th, and et that 
time I wont o complete account as to what was done by him and his 
concern with reference te the compliance with thia order, «11 the 


Correspondence and everything ¢ise. * * I want everything that was 
dene to stop the publications. * * And « whole let depends on what 


he produces at that time. I fe°l that people have no protection 


) umless the orders of the Court sre enfiorced.”* 


Om the fellowing day, August 25, 1924, the court entered 


@ draft order, in which numerous findings of viols«tions of the 
_dujunection by G. Elden Simpson, individually, and by seid copartner- 


ship, were made, and in which it wae sdgudged (a) that @. Sidon 
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Simpson hed “knowingly, willfully ond flagrantly violated the 
injunction® and wae im contempt of the court; (b) thet the three 
members of seid copartnership hed done the sume ond were in cone 
tempt; and (e) that the further hearing of the ecoune be con timed 
until September 15, 1924," 
Several further hearings were had, «= the first on Octeber 

7, 1024, and the lest on Yovember 22, 1924, + during which witnesses 
were called on behalf of defendants, including George end 6. Zidon 
Simpson, and much documentary evidence wav intreduced. Further 
evidence was introduced on behalf of petitioner. No point wos made 
at any of the hearings that said telegram and letter of May 20th and 
Nay Zist could not preperly be considered by the court, beesuse of 
the fact that their senting had not been oharged in the petition. 
On the contrary, in his opening statement te the court on Oetober 7th, 
defendomt's soliciter stated that "the opux of the contempt, if 
ony, is im the letter and telegram,” and he ther procesded to offer 
in ergument exeuses for their sending. ‘Subseqmentily he steted *I 
am not standing on any technical grounds at ell.” Amd both George 
and Sidon Simpson subsementiy testified thet eaid Letter, inetesd 
of having been eritten ty “ldon, wea in fact written by George, 
, (who hed withiraen from the 
@ase.) There wag evidence introduced tending te show thet George 

end 2ldon, in giving this teatimony, hed comcitted perjury. As to 
the first cherge conteined in the petition (vis, the publication in 
the newapapers of advertisements softer the issuance of the ine 
funetion) defendants intreduced evidence tending to show that they 





had made certain endexvore te heve such advertisements cancelled, 
tut Kad foiled in their endenvers without their fault. This evie 
dence, however, wes unconvinoing end did mot show boma fide efforts 
on their part te bring about quickly a discontimance of the pub- 
Aication of euch advertisements as had beem enjeined; and the 
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further evidence introduced by them, in excuse or extenuntion of 
the charges as contained in paragraphs &, & end 4 of the petition, 
also wae uncenvineing. 

Pimaliy, on Lesember 1, 1954, the order in question was 
entered, in which the court found im substance (a) that the 
allegations of complainant's petition ef July 15, 1924, are true, 
ond that the verified anewers of the ivfendente and oseh of thom 
aré untrue, and were known te be wntres when made; (b) thet 
defendants, knowing the terms of the injunction ond im disregard 
thereof, viclated the asme in the particulaure mentioned in the four 
parcgraphe of the petition (above set forth); (¢) thet the telegrem 
and letter of the copartnership, the Manufacturing °c., of ley “Oth 
and let, 1924, were written by Sidon Simpson, eith the knowledge, 
comnivance end consent ef George Ke impeon, in centumacions dinree 
gerd of said injunction; (4) that auid dofemdonts, hoving mowledge 
of the injunction, vielated its terms “by attempting to couse FP. I, 
Bownan, of Siack iver Felis, \isconsin, to break hia xritten cone 
tract with complainent;” (¢) that subsequent to the entry of the 
order of Auguet 25, 1024, seid George H. Simpoon, in ciseregerd sné 
in violation of seid injunction, “made fauiee stetemonts te ene 
Rowwell i.e smith of Red Gak, iowa, relative to the financial condie 
tion, ability te pay, credit amd stending of complainant;" (f) 
that subcequent te the entry of said order of August osr4, the duly 
authorized agent of defendants, one Van lioveon, in dicregerd and 
im violation ef said injunction, “mate false stutemente to one 
Se le Wine relative to the fimencinl condition, ability to pay, 
eredit and standing of complainant; ond (g) that oubsequent te the 
entry of said order of august 4rd, the defendants, George and 
Bidon Simpson, “in an attempt to justify or mitigate the centempt 
eof court theretofore proven against them," gove folee testimony in 
regard te said letter of May 21, 1924 (particulars set forth.) 
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It de to be neticed that seid findings, above mentioned os 


Go dp ©, f, ond g, concern matters which were not charged in 
complainant's petition. 
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MR. JUSTICH GRIDLEY DELIVERED THE OPINION OF THE COURT. 


Counsel for G. "lden Simpson in the present appeal, and 
for the other defendonts in the two writ of error couses consolidated 
with it, urges three main contentions a» grounds for « reversal of 
the court's order, The substance of the first is, that the several 
fines imposed upon the defendants are based upon mumercus seperate 
findings of the court (lest sabeve mentioned), and that said findings, 
except those mumbered (2) and (b), have no bawiw fer their support in 
thet they were not charged in complainant's petition, snd thereby 
defendants have been found guilty of offenses, the cherester of whieh 
they were not advised of end were not given ery resseneble opportunity 
to make a defense therete. *e do not think thet there ie ery merit 
in the contention. Defendants were given the fullest opoortunity to 
give evidence in defense or in explanation of 411 matters mentioned 
in the findings. Counsel] in xgument frequently refers te the fact that 
the sending of the telegrom and letter of May 20th ond Hay 2lst, 1924, 
are not cherged in the petition, and he urgee thet becouse of this the 
order should be reversed. in view of the actions of dufendants on 
the hearings, ond the attitude ef their counsel] representing them, we 
Cannot agree. It ia well settled law thet in procecdings fer contempt 
committed out ef the presence of the court “the cherging peper must 
show on ite face facts sufficient te constitute a contempt* (13 Corpus 
Juris, p. 65, sec. 89); and this fer the recon thet *the accused 
should be advised of the charges ond have « reasonable opror tunity 
te meet them by way of defense or explanation". (Cooke v. United 
States, 45 Sup. Ct. Reporter, adv. Sh. May 1, 1925.) But the 
petition in the present eare shows facts sufficient to constitute 
e contempt, cutaide of the centempt clearly appearing from seid 
telegram ond lctter; and, when, on the first hearing of August 22nd, 


seid writings (discovered after the date of the filing ef the 
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petition) were exhibited and offered im evidence, dcfendants 
made mo objection te them, ond, indeed, admitted their genuinences. 
By their failure to objeot te them, upon the ground here urged 
for the first time, they waived the point. (Fran¥lin Union v. 
People, 121 111. App. 647, 658; O'Brien vy. People, 226 11]. 384, 
S67; Aaron y. United States, 155 Fed, Rep. O45, 836.) Furthermore, 
as the hearing, commenced on August 22nd, wae continued for the 
purpose of allowing defendants to intreduce evidence ir explanation 
or in mitigation of the charges, including the sending eof said write 
ings, and se during the subsequent hearings they were «liewed te 
introduce such evidence au they could slong these lines, they had 
emple opportunity fer “defense or explanation” «a te sending of the 
writings. And we think that the writings were proper to be considered 
by the court, an tending to show the purpose and spirit ef the defende 
ants in doing the sete which were specifically charred in the petition. 
(Rogers Mfg. °o. v. Rogers, 38 Conn. 121, 124.) 
: The substance of counsel's second contention is, thet, 
inasmuch of the several fines imposed ere in the aggregate, end 
not gpportioned to the different findings of the court, and at 
Memy ef seid findings have no charges in the petition te support 
them, coid fines “sre mllities,* and the order in question must 
be reversed. Counsel cites Goempers vy. Bucks “tove & Nange Coe. 
| 221 UW. 3. 418, es suctaining the contention. In that cose three 
_@efendante were found guilty of contempt in making certain pube 
‘Moestions prohibited by on injunction, ond they were ordered 
imprisoned in jail for 12, 9 ond 6 monthe reepectively. The trial 
judge, in one decree, hed adgudged that each defendant wae guilty of 
nine independent acts set forth in the petition, and had consolidated 
‘the sentence without indicating how much ef the punishment was 
imposed for the disobedience in ony particular ineteance, end bee 







‘@euse of this, and for other reesens not eppliceble to the present 
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sembtoneod on any count hich, in laws wd ia feet, Gid anes aonatd ~~ te 
& @isebedience of tha injenctien.* And seunseal argues, ae we under. 
stand him, that, Becvwise the trisi sour in dmposineg the fines of 
32590 avideutiy took inte sensidvration the fovt ef the sending ef 
#ai95 teleg>om and letiaer of Koy 1th set Moy Sist, 1924, not charged 
Am the petition, the Bal‘dimg in te Gompers coue ie decisive ef his 
seniention. #2 de net think sa. Wile it is tome tua the arder in 
question, besides finding the defendents guilty ef the four vieletions 
spevifioslly 39% forth im tho petition, eslives finds them geiliy ef 
ether seutemptuous sats not chavged im the petition, sai¢ fines ef 
$380 are in mich comparatively siail cmournts thot their iepesition 
Geuld have properly, under the evidenge, beon iapesed fer amy one 
of the four violations mentioned in che petiticn. And in tue course 
ef the epiriden du sedd Goepery soce the Ocurt makes statements which 
we think are pucuidarly <pridecstle to the present vase, ant against 
Counsel's contention, (p. 440): “If then thie sentence for criminal 
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and, if upon the examination ef the record it shewld appear that 
the defendents were in fact and in law guilty of the contempt 
charged, there could be no more importent duty than to render 

such « decree as would serve to vindiente the jurfediction and 
matherity of courts te enforce orders omd to punich acts of disze 
obedience. * ® If o party can make himeolf » judge of the validity 
ef erdere which have been ismed, ond by his own act of disobedience 
eet them aside, then are the courte impotent, and what the 
Constitution now fittingly calle the ‘Judicial power of the United 
States’ would be a mere mockery." 

Counsel's third contention is, that the evidence intree 
duced before the chancelier is ineufficient te eustain the four 
specific vielations of the injunction, mentioned in the petition. 

Yo useful purpose wili be served in a further discussion of the evie 
dence bexring upen the contention. wffice it te suy thet, in our 
@pinion, the evidence is amply eufficient te shew wilifwi viclations 
om the part of the defendants in cach of the four partioulare cherged. 
And we think thet it wae preper for the ocurt, after directing the 
payment of » fine of $250 by George and ‘iden Simpson, each indie 
Vidually, te further direct that each etend committed to jail *antil 
seid fine ic paid or he is discharged according te lew.” (Peopie v. 
Seymour, 191 111. App. 362, 395; Kanter v. Clerk of Sireuit courts 
108 Ill. App. 287, 303; Kettles vy. Feophe, 221 111. 221, 253.) 

Gur senclucion is that the erder of the Circuit court, 
entered Decembor 1, 1924, shewld be affirmed, and it is so ordered. 

AF¥IHEED. 


Barnes, FP. Je, and Fitch, J., concur. 
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MR. JUSTICE GRIDLEY DELIVERED THE GFINION OF THE COURT. 


On November 15, 1923, the camplainant bark filed ite 
bill, im aid of exemutions on its two judgments against the 
defendant, Willian N. Armstrong, to set aside an fraudulent 
certain conveyances of a piece of improved resi estate on Maple 
Averme in Berwyn, Jlliinois, by ssid Armatron¢e end wife to a 
trustee and by said trustes te seid wife, Careline B. srmetrong. 
The master, to whom the cause was referred, found for the defentante, 
and on January 23, 1928, the court, after overruling exeeptione to 
the master's report, entered a decree dismissing the bill fer want 
of equity ond complainant appealed. 

Some eof the master's findings of fact, mpported by the 
evidence, are in substance as follows: Thet in October, 1924, the 
complainant bank recovered the two judgments, sgeregnting 8400, 
egeinet Wiliiem 4. Armstrong, and executions were iseued thereen 
which remain unsatisfied; that on Janvary 31, 1922 (nearly two 
yeere before said gudgments were entered) the conveyances in 
qucetion were made, each deed reciting » consideration of “ten 
dellers and other geod and veiuable consideretions;* thet the de- 
fendents were engaged te be married in May, 1907, and shertly 
afterwards jointly purchased « horse, buggy snd harness, vhich in 
Vebruary, 1908, were given in pert payment of the then vecent land 
in questions that the consideration for the land was $1200 - the 
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horse, btugay ond harnese being figured in the tranesction ut $500, 
end sadd Willies 3. A mactreng (who took title in hie name) giving 
his note and mortgage for the balance of $700; thet im Bey, 1909, 
the defendants began the construction of o house on thw lend, 
which was completed in september, 1909, dmring which month they were 
marricad, and that they then moved into the house end have occupied 
it ever since se ao homestead; that before her marriage, from August, 
2954, until Januszy, 190%, Caroline ©, armstrong werked as a stence 
grapher in Chicage at a aslary ef G18 per week, and from January, 
1909, until about the time of her marriage, in «nother capscity at « 
Stlery of $80 per month; that she kept o savings account in a 
Chicago bank, and, out of her sevings emi about the time the house 
wes completed, whe turned over to William HW. Armetreng #1200 towarda 
® payment on the original purchsss price ef the land and the cost of 
the house; that she end her husband ales signed «a note fer J3600 
tewerds ths cost of the house (ehich wes about $6,000), - said note 
deing secured by a mortgage om the property, which mortgage to the 
extent of 63,000 is sti11 existing; that thereafter she paid various 
gums out of her individuel funde for various improvements made on the 
house; that she peid all toxes on the property from the time it was 
‘peqired until the time of the hearing; thot during 1919 che advanced 
to her husband the sum of $1,600, procured from her mother, and 
uring 1921, the further sum of $9150, being the proceeds of esrtain 
Liberty bonds sold; and thet up to the time of said conveyance of 
Jamuary 31, 192%, she had put into said preperty the total aum ef 
$5,676.02, and had adveneed te her Imsband the further som ef $3,150, 
or a total ef $6626.02, no port of which has ever been repedd te 
her. 

it is stated in substance in the master's report that 
on the hearing complainant contended that eaid conveyances of 
Jemuary 31, 1922, were mere shams and were made without consideration 
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and with the intention of defrauding it, and that on the other 

hand defendants contended that the conveyoucee were valid and 
supported by a good and valuable consideration, in that the lend 
was purchased and the house built largely with soeney furnished by 
Careline &. Armstrong out of her individwel fonds, which het net 
been repaid te her, and thet said converances vere not frevdwlent 
either in fact or in law. The matter concluded that sed4 conveysnees 
were valid and given for « real considerution, «nd that in their 
making “no fread eae practiced by either of the defendsnts wren com 
plainant,” ond he vecommended that compleinant's $111 be diemiesed 
for want of equity. 

The evidence further shows that Whiliier F. srmevtreng had 
beon president of Ben. J. Hosking & Broe., a corporstion, which wae 
in benkruptey; thet ssid corporation hed hud banking relotions with 
complainant, commencing in 1910; that armetronc hac given his ine 
@ividual guaranties on certain of the corporstion's netes held by 
the complainant bank; that the notes on which the judgments in 
question had teen obtained, vith others, hod bean given by him te 
take up his guaranties; end thet «eid notes, although dntet October 
1, 1921, were not actuslly dclivered to the bark wntil seme time 
in February, 1922, and after the conveyanera in quevtion of Jonuary 
$1, 1922, had been winde. Practiceliy ali of complainent's evidence 
wes limited to the formal proef ef the making ef the conveyances ond 
the entry of the judgments and the insuance of the exeemtiens. The 
evidence ef the two defendants was uncontradicted amd there was ne 
evidence tending to show that Ars. Armstrong, at the time the property 
was conveyed te her Bed any knowledge that hor husband was indebted 
| te complainsnt, er that her husband «es oka t to deliver the notes, 
afterwards put in fadement by complainant, in place of his guaranties. 
| After a careful revice of the present trenscript we sre 

of the opinion that the action of the trial court in dismissing 
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 Complainant’s bili for want of equity was warranted by the facts 
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@isoleosed., “The law ia well settled that o debtor im failing 
*ircunstances may prefer one @reditor te the exclusion of ethers, 
wheve he dees sc¢ in good faith, for a valuable consideration; and 
the wife may be preferred by the mmcband, if she is bona Side 
crediter, and the eonveyance is mude im good fuith, and wnined upen 
& Vuluable consideration.” (Zromk vy. King, 141 Ill. 280, 253; 
Tomiingon vs Matthoxn, 00 Iki. 178, 18%; Worl vy. Marl, 166 111. 
S7G, B74; COs We Dart 18% SAL. 165, 274; Behrens 
Ve Bheddiey, 196 Iii. 305, KE.) Im the cave lant olted it 40 odd: 
"We have repeatedly held that under our Statute ef Preuds and 
Perjuries, in ordsy te set aside « conveyance on the ground that 
it wae mate to hinder and delay croditors, 1% muaat appear that 
beth pertics participated in the freud; wd that the conveyance 
may heave the effect te deley and Minder the erediters deeu not, of 
itself, bring a conse within the statute. {Exine v, Burkle, 20 ¥12. 
449; Hessing vo BoCloskey, B7 id» 141.) It is clear from the evie 
dence in this casa that at the time of the conveyances te “dee, and 
by him back to the daughter, a5 between Willicn A. Eteidley end his 
wife, 1% wac equitable and just thet the title should be placed in 
her. At that time there were no liome of his creditere sgaineat 
the lend, ond she heaving chteined the legal title without amy in- 
temt or purpose to defraud or deley ercediters, her tithe is Legal, 
end in ne preper senze, under the Statate of Srmuds, hinders or 
delays her husband's crediters.” Altheugh ia the present case the 
Svidenge ines not dise@lese thet, when “Urs. Armotrong made the ade 
Vomeements ta her husband for the purchase of the land, the build- 
ing of the howse anc the improvoments thereon, and the other advances 
mente, her husband gave her any notes of memoranda #videneing the 
seme, we think thet said advancements constituted » valid, sub- 
Sisting debt owing to her by him, and that ot the time ef said cone 
veyanees of January 31, 1925, she wns « bors fide creditor to the 
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extent of said advancements. VYurthermore, there is evidence 

that the land was purchased and the house built for a homestead, 
and was at the time of the hearing still ocuupied by them ac auch, 
and that, while the legal title thereto remained in tae husband 
until the date of said sonvwyanees, the equiteble tithe was at abl 
tines, because of void advancements and the bowe Jide understanding 
ef the Dusband and wife, sonsidered ta be in the wife. Ase paid 
for ali improvements en tne house sud else paid the taxus aseruing 
Cuch year. And we think that the effect ef sald vanveyances, made 
ia coneideration ef seid advancements and acid paywente, was to put 
the legal title in Rer, where it preperly belonged, and that eaid 
couvuyanees under tae «evidence cannot be sengidered ac freudulent 
@s to Ccompisinant, perticularly se a8 it a9¢5 not appear that, et 
the time of said cenveyunoes, she bad any knowlecge of ber huchand's 
indebtedness to compleinunt, which he afterwards evidenes’ by the 
Rotes on which the judgments were entered. mi we think thet the 
fucts of the present ease are substan tialiy éificrent frem those in 
Bank ve Vau imgom, 106 ikl. Ze ond Kennara ve vurrey, 259 Ill. 1282, 
relied upon by complainant's counsel. ind, in cur cpindon, no ree 
versible error wae committed by the chancellor in cvwrruling ell of 
Complainant's exceptions to the master’s report and in cefusing to 
etrike irom the recerd ceriudn testimony anc exhibite ix troduced 
before the master. 

Gur comelusion is thet the decree ef the wiperier eourt, 
Gismissing complainant's viii for want of equity, sueuld be 
afiirmed, and it is se ordered. 

ARV LUM» 


Barnes, FP. do, concurs; Fiteh, J., dissents. 
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e JUSTICE ona Duy DELIVERED THE OPINION OF THS COURT, 


On September 27, 1924, in an action in assumpsit, 
the Honorable i. lL. Weuver, then acting as 2 judge of the 
County court of Cook county, entered on order on plaintiff's 
motion in seid cause, wherein he found thet defendant had made 
default by reason of hie failure te file an affidavit of merits 
te plaintiff's statement end affidavit of cleim, assessed plaine 
tiff's damages at 9606, and entered judgment ageinst defendant 
im said sum. On Getober 9, 1924, defendant's motion, supported 
by the affidavits of one of his sttorneys, to vacate said judge 
ment, and for leave to file an affidavit of merits instenter, — 
came on for hearing before the Honorable John D. Biggs, then 
acting as a judge of anid court, resuiting in the court refusing 
to gront the motion. Defendant appealed. 

Pleintiff commenced hie action on Jarmary 5, 1924, and 
on the some day filed a declaration, consisting of two special 
counts and the common counte, All were to the effect that on 
Apral 11, 1922, defendant beceme and wes indebted te him in the 
sum of $4600, for money had and received. On the reverse side of 
the last page of the declar»tion appears, under the heading 
"Plaintiff's Affidavit ef amount Due,“ the affidevit in proper 
form of ¥. B. O'Brien, stating “that the demand of the plaintiff 
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* * ds for moncy had ond received by the defendant from the 
Plaintiff, and thet there ie due to the plaintiff from the defendant, 
after allowing to defendant all just oredits, deductions and set} 
offs, six hundred ($600) dollars.” Defendant, in apt time, entered 
his appesrence by « firm of attorneys, and filed « pies of the 
general issue ta the entire declaration, but felied tw file any 
aiTidavit of merits. 

It appears from the bill of exceptions that defendant's 
motion to veeate anid judgment was in writing in which his attorneys 
made the following points, smong others: (1) That plaintiff's 
affidevit of claim deca mot sufiicientiy state, in semplionee with 
Section $5 of the Pyvacties sot, the “nature” of iu demand, or that 
We. B. O'Brien, the affiant, le either tae agent or niterney of 
Plaintif?; (2) that i+ dees wot appear thet any notice was given te 
defendant or his attorucys of the applicetion to teke the defauit 
for Want of am aifidavit of merite, uithough «% the time bis appear- 
ence end hie pies of the general igeuc wore on file; and (4) that 
the affidavits of one of defendant's atterneys sevompunying the 
motion to vacate the jucguent show a meriterious defense to the whole 
of plaintiffs 's cemand ond « reasonable excuse on ihe pert of defend- 
ant’s attorneys in mot causing an affidavit of merits to be filed 
with defendant's plea. 

te do mot think there fo eny merit in the firat two 


pointe of counsel. Im cur cpinicn under the provisions of Scetion 


65 ef the Practice Act, the neturc of piaintife's demand ie 


sufficiently set forth; and, slthough the affidavit of plaintiff's 
 @laiz dees met iteelf etate sho the sffiunt is, it sufficiently 


: Sppears from the record thet he is one of plaintiff's «tiorneys; 


4 
iY 
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and, uncer said section 65, no notice is required before taking a 
@efeult for want ef a defendunt's affidavit of movite. (Gremer ve 


" Comercial Men's Assscistion, 260 LLl, 516, S22.) 
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Ae to counsel's third point we have carefully read the 
affidevite of one of defendant's attorneys filed in support of 
said motion, and, although it eppears therefrom that certain facts 
are vet forth tending to show that defendant might heve a defense 
plaintiff's claim, no reavonable exeuse ie set forth why defenédont's 
attorneys, knowing the provisions of ssid section 55, did not file 
an affidevit ef merits on behalf of their client, In other worda, 
their megligense ic wot se deing clearly appears. 1% ie stated, as 
an excuse for not noticing that on affidevit of claim eccompanied 
Plaintiff's declaration, that oaid «ffidevit wan “om the reverse 
side of the third sheet” of the declaretion, end wan “overlesked* 
for thie reasen, ond for the further reason, ae stated in subs tenes, 
that, because of certein confusion existing in the law offices of 
defendant's attorneya, such confusion “csused « burried preperation 
of the plea” without an affidevit of merits. It io well settled in 
this Stete thet, upon a mation to set aside = defwult judgment and 
for a trial upon the merite, seth diligence and merits must appear. 
(Barrett ve iueom City Cyede Co., 179 Ili. 68, 69; Hartford Life 
Ine. So. v. Rossiter, 196 I21. 277, 278); that, even though it 
appears that defendent has « meritorious defenee, the default will 
mot be set aside if he or his attorney has boon guilty of negligence 
(Ziaf: ee 251 Th1. 243, 247); and that auch o 
motion is addressed te the sound legal diseretien of the trial court; 
and, unless it appears thet such diveretion hes been abuced, a ree 
Viewing court on appeal will mot interfere. (Eggleston ve Noyes) 





Zrust Co. 205 111. 170, 178; Culver v. Brinkerhoff, 180 Ill. 548, 


eet 


662.) after uw careful consideration of the present transcript we 
are unable to any that the trial court (Judge Biggs), in refusing 
te vacate the fudgment, entered by Judge feaver on September 27, 


«2924, was guilty of any abuse of the discretion vested in him. 
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Aerordingly, the arder ef Octebur B, 2904, wherein 
the County court refuses te qrint ¢oferdent's« wetion 1¢ ust 
av$de the judement for S600, rendered sgoieet tae defendant 
on Saptember 27, 1994, rill be offdrnet, Leeving void fucguent 


standing is full feres end effect. 
AVPTRUSD . 


Barnes, P. Fes meh Va toh, Fee COWS T e 
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MA. JSTICS GRIDLEY DRLIVERED THE OPINION OF TE count, 


By this appeal Joyce, Seynolde & Company, complainant 
in the trial court, seeke to reverwe « deerse of the Cireit 
court of Cock County, entered October 18, 1924, wusteininge 
defenient's demurrer to complainant's 41] oné dismiecing it 
fer want of equity. 

Complainant claiwe the right to reeever comeiesions 
am scales of defendent's capital vteck made by complainent, or 
made by ‘cfendent itself, end prays fer e discovery and an 
aecounting. The besis of the bill is a written acreement, set 
forth in hess verbe, dated May 12, 1925, snd being im the form 
of « letter addressed to defendant ond drafted and signed by 
Cewplsinent ond marked “accepted*® by defendant. Ite material 
portions are «s fellows: 


"Your sompany supesete Joyee, Seynolds & Company ita 

fer the sale of your stocks on 

Oliloewing terms, 

The Commen eteck is te be wold at $25 per share. 

The Preferred ateck is to be gold at 9109 per share. 

ALL sto shall be sold for oesh im the amount of 
at lenst 356 of the purchase prices and notes for the 
Delance covering « period of not over Gight months, such 
notes drawing 7% interest. 

You are to pay us «a Commission of 26% on a11 Common 
Steek sold, and 10% om ell Preferred Stock, seid cemeission 
to be paid us on the total sale when cach and notes are 
received by you 

ve are ay edreularize and advertise your issue over 
eur neme as brekers, ore to mt e« force ef salesmen 


imnediately te work in your issue, ond it is understood 
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acreonnnt by eves = — notice in writi Ae 
jis at . . t im ouce we 4o oe i Onearsva 
$26,000 monthly as shove wtated, 


; ta imaun: of 
awe shal2 Se eg noe a 
ce steak until "your Comnee ateck 18 * 
agrees to ugG our best ai orte, srgenization, 
Mate yg investment banker's affilintion to 5421. your 
issue of stocks, and further agree to purchase anid pay 
for sll stock «s rapidly a» it is subsecribed for and 
fully peid by eur ¢ifonts. * *, 
the sakeove is our understanding of the situation 
and acceptance by you will oonvtitute an agrecmont by 
ue, md we are te receive comminsions on 211 stock seld 
beginning Say 14, 1923." 
it de alleged in the b111 in substenoe thet, in scserdance 
with the provisions of the agrevmunt, complainant proceeded ta 
sell beth kinds of defendant's stock, t© ¢ircularige and sivertise 
them in complainant's nome cs brokers, to put « force of salesmen 
imvediately at work and to use sempisinant's baat «efforts, organ- 
ization, liste, ¢te., to e¢l1i the atocks; thet complainent, as 
agent: for its ¢ilfenta, purchesed and psid for sil stesk, on repidly 
ae subccribed far and fully paid by ssid clients, ono performed 221 
other provisions and copditions of ths agreement; thet it “did not 
8631 st levst $25,020 par welue of the comuon stesk per month bee 
ginning June let, 1924," owing to “general market conditions ond 
depreciation existing in the investment merket;” that, noiwi thet ending 


ate failure te seli euch amount sf such stock monthly, i¢ is still 





entitled, under the terms of said agreement, “to all the rights 
BS On €xGiusive agent te comminsions for the sale of seid steek 
precisely in the Game manner and under the seme conditions sa if 
it had cold at leant $35,600 por value of the common ctock, ine 
eseamch of in ond by the terms of #eid sareement the defendant 
corporetion is held obligsted to the torme of caid agreement ree 
gardless of the amount ef ciaock sold, wit has the ortion to 


terminete by giving ten duys' notice im writing,” and defendant 
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corporation “haw not exercised vaid tylion ak yighi te terminate 
the agreement by giving ten deys’ notice im writing, mor haw it 
exercised the option in any ether manner;” thet on dune 8, 1928, 
cemplainant, ac such agent, wun the procuring «aaaw of ivo salon, 
each for SU shares of said common stock, ome Ww Kathiide Languster 
end the otaer two Sophic Souparter, fer whieh cach padd to dofondant 
the sum of 91250, yet defondent hes fudled and roetused ta poy te 
complainant ite commission due thereon, wicunting for sot soles to 
$500; that defendant, either iteseif or through agente ster than 
Complainant, Ass sade ether Baies of vadd wteck, contrary to the 
terms of the agreemont, but as to the amount tierzas conpleinent has 
no exset or accurnte knowledge; end that compiainant nas Presaentiy 
Fequesteé d«efendaut to eccount te it fer tae commienions due op vodd 
sales, tut that defendont has refused se te de, ‘The 0131 pregs 
fer such accounting and that defendant be raled te anowes scortala 
interregatories, viz: (a) thet sere the ietai sales af dofentant’s 
stock (both common and preferred), negotiated «liner Sicoctig hy 
defendant or through agents other than campleinant after May 14, 
19237 (b) what were the tetal amounts received by Sofendant froai 
said saleet (c) “ho were the brekors employed wy defendant to 
megotiate eaid sclee? (4) that are the somes and addtesees of the 
People to whom said nolee were made? 

it appesrs from the terms of the agreement in sabs tance 
tnat, beginning May 14, 1925, somplainant is given the sxclusive 
eeency to 621) the common es preferred cteck cf the defesdant 
corporation at certain fixed prices and terme and fer soriain 
etipulated commissions; that, bexinning June i, i8kS, seompleinant is 
to sell per month at least $25,000 par veslue of defendont's commen 
ateck, and if it doew net do this cefemiant shali have the right or 
@ption te terminate the agreement upon giving ten days! vritten 
notice; and that it is “further understood* that in cose complainant 
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does sei) defendont’s commen stock te the amount ef $25,000 monthly, 
then and in that event complainent “shall rotain the exelusive 
right” of sale of oll of defendant's stock until all the common 
eteck is sold. We think this lost mentioned clauee and the pre-e 
eeding cleuse, cherein defendant ie given the option to terminate 
the agreement on ten days’ written netice in case complainant does 
not sell the required amount per month of the common stock, are 
conflicting, tut we think that by said last mentioned cleuse the 
real intention of the parties clearly appears, viz, that if come 
plainont does pot e#2) the required amount per month of the common 
ateck then ond in that event complainant is pot to retain the 
exclusive right of sale of the eteck, Although the bill admite that 
At “did pot 511 at least $25,606 par value of the common ctock per 
month,* as required, complainant bases ite right to the sqitable 
relicf prayed for solely because, ac alleged, defeniant did not 
exercise its option to terminate the agreement by civing the ten 
deye' written motice to that effect. We de not think that, under 
the provisions of the contract ond the allegations of the bill, som- 
plainant hes shown a clear right te the main relief asked, viz, a 
discevery ond an accounting. The allegetion that complainant is 
entitled te commissions fer the sales ef stock to the Lomparters is 
merely incidental to that main relief, and if complainant is entitled 
to said commissions it hes « full and adequate remedy at law fer their 
recovery. Furthermore, it is the law, as we understand it, thet the 
giving by defendant to complainant ef the exclusive agency to sell 
the former's stocks, as distinguished frem the exclusive right to 
sell the same, di4 not preclude the former from itecif making soles 
of the stock without lisbility to the latter for commissions thereon, 
especially so where complainant admits that it failed in ite agreee 
ment te sell the required amount per month of the common etock. 

(20 Ae be 0, mote, pp. 14-818; 20 A. Le i. mote, p. 1270; 
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9 Corpus Juric, pe 622, Sec. 101; Ingold vy. Symonds, 125 Iowa 
83, 85; S@e, 153 Wie. 216, R21; 
Gilbert v. Coons, 37 ILL. App. 448, 449; Swith v. Preiss, 237 
Minn, 392, 393; Dain v. Loeffler, 266 Pa. St. 319, 322.) 
Yurthermore, in our opinion, it appsers from the alicgations of 
the bili that complainant is secking by way of 5 discovery 
and an accounting to recover commissions to which it is not 
equitably entitied. 

The decres of the Circuit court susteiming the demurrer 
to complainent's 6421 and dismissing the bili for wont of emity 
is affirmed. 





APFIAMED. 


Barnes, Pe Je, and Piteh, J+, concur. 
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PRED WV. SIMPSOW, doing business 
as Ae@me Minerals Co., 
Complainant ond Defendent in Urrer, 


BRHOR TO 
Whe CLRCUIT COURT, 
COOK COUNTY. 


GSOAGE H. SIMPSON et thd eg 
Defendentea. 





2391.4. 673 


GRORGE H. SIMPNOF, 
FPiaintiff in Errer. 





This writ of error hea been conselidated for heering 
in this appellate court with appesl ense, Mo. HOU, in ehieh 
am opinion has thie dey been filed. For the reasons stated in 
that opinion the order of the Circuit court of ‘Cook County, 
entered December 1, 1924, and enabled in queetion by thin writ 
of error, is sffirmed, 

APPIREED» 
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and defendant in error, v. George Hd. Simpson et a&l., 


ndants. George i. Simpson et al., plsintiffs in error. ~“ 
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Thie weit of errer hee been cemegliceted fer heering 
is thie eprelicte cewrt with aguesi cose, We. 30056, ie wehiak 
em opirieon kee thin fey been filed, Fer tae moacens stated avi 
thet emicice the order of the Gireudt ecurt of Cook County, 
entered December kL, 3924, anf celieé im owewtien by thie crit 
@f errer, ie of firmed. 

#EFIEMED, 
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; Apgeligs, } 
| ARUSAT. PROM AUPERTOR 
a. ue, \ OCULT, COOK COUNTY, 
| 
BYNAL BR, SHBOLT, \2 39 ik A. 674 
Appelinnt. ) 
Mi, JUGTIO’ Ma°WHLLY DEMIVERED VRE oYIytos of ena ceveT. 


Plaintiff erowght suit te reesover dameres for an 
silegea Litel econtsined in 2 letter written snd mailed by de- 
fezdent and upon triel bed « verdiet for 220,000.00, whigh, 
wpon order of the caurt, was vandttiod te $10,000.23. rem the 
Jadguert thersen, defondant aypeselis. 

Defendant way in the ousinese af manafeetaring and 
Selling women'a elothing, and plaintify, « anevied VOR, WES AK 
employes. Mfoufiant, nov Wea. GObd1t, wie fovacriy married 
te a Ur. Oli, from whom abe obtained @ divoree. for « tie 
pleaintitf? ead defendant were apparently frieada. deone9icnally 
they wou% togethor te seaisi gatertaiunadts, agaom akied by 
Dy. Babolt and defandeat’s former Nushend, Mr. Doll. Nye. Long, - 
pigintiff's sasband, was oat of town frequently and eeemtingly knew 
that Hea. Long want te theae paxtics with Mr. Boll os her ovcort. 

Phe ¢Oupanicosship between defonaant*s fivat hase 
pend an@ plaiatif¢ is daly pertinent so furnishing some teaie for 
the suggestion that defendant wae usved to her eubsequent sete 
of hostility against pisintity by some things oucurring at these 
times. 


eElaws ken soonest ‘Diianmey pay dumbasteb ton 
yt Setar weeews piduaautedvosag keaoos at eekgogod 
Speed os Lied vet «and oat soma oo by 








In the Fall of 1921 plaiutit? waa diseherged 


from her employment, and defendant anys that in retaliation 
plaintiff? wrote an anonymous letter, umier duie of Soptemoer 7, 
1921, to the Sreve Kanufmetarera Acaooiation in Now York ¢4ty 
charging defendant with uafair waviness deniings with thie 
aesoviation, Defeniant thereupon, of September 8, 19f1, wrote 
and mailed the letter to the reas Mauufacturers Ausoelation 
whioh is the eubjeet matter of thin suit. Defendant aleo at 
about this tine commenoed an setion fer libel egaiaat Mrs. Leng, 
who, not appearing at the trial, suffersd « judgmeat for 
$1,000.00; therenfter she wes arrested on a gaples gptivteciendam 
ané put fn jail and subsequently released apon payeent of the 
fadgsent, 
Mre. Long, plisintitft herein, sayy thet, while 

“end savoring to legate the letter which wae the beasie of the Livel 
guit against her, she wae shown by parties da Hew York the 
letter written ty defendant, thom Mra. Qoll, sea Yased uyem the 
eontents thereet somucnesé the protent iLbel guii. Pie letter is 
as follows; 

"Shiesgo, Tal. Foyt. Sts, 1921, 

"The Dress Baaufaoturers Agan. 


Merbridgo Bldg, 
Hew York Qity, Hew York. 
Gentleman; 


Sait nas today Seem Btartied ageines Goce Long, 
an ox leye, for malicious slander, to the amount of 
twenty thousand. She, ee I have boon intorwé, has 
written you a Lettor claiming J am connected with 6 
manufacturing concarn, the lie, s¢ she teld has been 
Cleverly woven eround the incice@nt ef ever a year age 
whens br. Gerchel of the Bow avis Dress Go., st 
the time, ereated « digturtance, whiek resulted in 
epelegies from Hr, Devie and oa effort by Me. Mendelsohn 
of the Agesceiaticn te rectify the mistake made. 
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opendy forgotten the holiness of marriage vere; 
Ww she waa discharged, sho lnughed and #aid ‘way. 
the Saiariea you pay wouldn't buy ilk underwoar 
end if you ever tell ay husband, ria pab you out of 
business, '" 

Will you be kind enough to teke a copy of her 
letter, 1f you wish it, and mail the origis to my 
attorney, A. D. Gash, LI® Ho. Lasalle Strest, Chee, 

Very traiy, 
Ethel ¥. Boli." 

Qonsidering the peinte in the erder mele in the 
Gefentant's brief, it is firat arwued that there was no 
publicatics fer the renson that there ie ago evidence that there 
is any aoncern celieé “The Dress Kanufaecturers Awan.," the sédvesase 
of the letter. Yhere is m concern called the Agucecinted Dress 
Industries, with on offiee is the Kurbvbridge Suilidiug, in Maw 
York Gity. It is » feir infersnes that defendant's letior was 
deliversda to this gencern, for in beeember, LOZL, when plaintiff 
Wae making inguiries in Hew York to legate the enouymons 
letter aserited to her, #he wes shown by @ Kr. Sandrowita in the 
offices of the Asaeciated Dreau Industries the letter written 
by defencant. Kr. Sandrowits rend thia letter, whish is art eut 
abvove, and handed it tc plaintiff to rend. Hubsequently, in 
Sune, 1925, plieintitf aaw the seme letter in the persesaion of e 
Mr. Mosseshen in the same office, whe read portiona of it aloud. 

Defendant's plea of justifiertion, which ia# 16 the 
nature of confession arid aveidance, admits tse publieration. 
Bneyclopedia of Pleading and Practice, Vol. 15, pe SO; SY O. J. 
44; Cempbell va. Nasonie Ghromioler Publishing Yo., 214 Xil. App. 
601. 

fhe evidence proved a pudliention. Hach rendiag of the 
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Jettes is, in inw, a publication. Yownsend on Libel, (4th ga.) 
ec. Li’, If eny third versen reed the letter, there waw a pause 
tivation of it. Neleughiin ve. Sebnelilbacher, 66 Tli. App. JO. 
A Litel is deemed publighed aw soon au it pmasem out of the 
defeniant’s possession. Qdgera on Livel sud Siender, (ith He.) lé6R. 
It i@ next said that the declaration sets up 
mO Gauee Of aetion, on the theory that the worde usea ia the 
detter are aot libelous per se, and hence the asweucw of sn ine 
muenio in the declaration is fetal. The words in gueviion aan- 
teinsed in the letter are as foll«awa; 
“Rege Leong i6 a young married wouen who has 

rahe Oke Ti cekesnsa. ake Lemench aan acta ts 

the galaries you pay wonadn * bay my sile underwent, 

end if you ewer teli my hushend, T'ih sus vou ant 

of basicese, 

If the words uaed in their commen acveptation 
tend th impeach tie virtue or reputation ef the person defamed, 
they are ecticnsbie per se.fae. S98, Chepter 58, Illinois Statutes 
(Qehill), fueh words Guat be taker in the sense whieh readers 
of common 246 reauoueblie undierstending woulda aseride te them. 
People vi. Fuller, S08 lil. 116; Tegola vee Splelman, $16 Ill. 402. 
It ie not necessary tuat thoy shall teehnically charge « erie. 
It is wafficiont to give tie werds the meaning thet men of ordinary 
affaires would give tien. Reneow vs. Medurley, 140 Til. 626; 
Sehmi ggqur VHe Ex@iiicon, 92 Tli. S47; Hunnor ve. Svening American, 
175 Tlis App. 4156, 
Applying these principles to the lenguage of 

the letter, the eonglusios. is inevitable that men of ordinary 


affairs and resacera cf cowme: end rensomble understanding would 
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umerstend those words to charge plaintiff with open unchaatity 
ith men for money. Yo other resstiable meaning eau be derived 
from them. Charges of such eoxduel: are weuslly snae by clreumloout 
er euphemiaxs. (uite pertinent is the siaarvation from Tounsend 
on Libel, See. 145, asfollows; 
“Phere ic ne offense waicth ean bo conveyed in eo 
many Multiplied forme and figures as thet ef ineou- 
timnenes, The charge ie seléeu mode, sven by the 
mont valgur ond Gbeeonn, im bread and eoerae language.” 
It is mere exawigtry to say that forgetfulness of the serrisge 
vows 18 Gonecnant With imneecent gunduct. The ontire phrage weet 
be considerad, ead this iesves ne room for unsertainty ae te what 
the lettcr charged. 
Reither doae it eveil the defendant te ciaim 
that she used the words ii the letter with imausoqent intent. 
Wheat the writer hes in hie mind eminmot exenss the une of lenguage 
which commoniy is enpable oniy ef 5 defamatory meaning. BMilier 
Vee Johnson, V9 Tli. 68; Zinw ve. Eséger, 28 711. 446. 
there the words teed are lissieus por 86, ne indud 
ment, ecllequium or innuendo are neceesary. Bing vie Bedegor, 
RS TLL. 445; Hunnsr vs. Byoniug Amerigesn, 175 Til. App. 416; 
gscksonville Jouranl Go. vs. Seyaer, 42 T1i. App. 445; Horey va. 
Talbot, 169 Ill. App. 1. 
Defendant areaee that the giving of isetrusticn 
$ at the request of pisintif? wee erreneous. Yhis is ae Follows: 
"yf you believe from a preponderanes of the 
#vigence that the Lotter compiainad of in thia cave 
wae written by the defentent, snd published, 
and wae liesilous of plaintiff’, then, even if yoa 
shoald believe from the *vidence thet the words 
uttered in sald Laticr were trae, still, uniess you 
believe froa 5 preponderance of sil the evidence 
that the guid letter was written and published 


with good motive and for justifiabdle ende, the trath 
of the words uttered in caid letior would not be ew defense.’ 
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This ie « corrces otatement of the lew. It hao leon de finitely 
held in Oxren Vs. fogkford Mtar Jrinting Go., ade Tit. 406, that 
under Seetivon 4 of Article [{ of the Semetitutiun of Tldineis, 
whieh is the couctitntion ef 1078, the treth je « defense te 
@ither » @ivil or evimingl Libel seit omiy when publiered vith 
geod motive: uné tor justifiable enda, 

Parthermera, this was the theery of defenéant 
wpon the trial, ae thewn by instruetion 15 given at her request, 
which gavgieutialiy atstee the inw as eteted iu plaintifdta 
instrueties & Even if defendent were eorrect in her poatticn 
ia thie Gourt thet proef ef good motives ané Juctifichis ends 
ie Unnecessary, which ase iv aot, She genneb gow oOomlein sf 
@m @rror in au instruction when a like errery uppear® io em iaetenge 
tion given ot her request. o, & A. Be Re Ge. Wu. Barrington, 
198 Tl. it, 

Thia least Gitation if aleo « gufvicient newer te 
the euggeaticn that the definition ef ijse!l, au 1% sopeere in 
See. S06, Ghapter 3¢ of the Criminel Cede, ia sot applisesle to 
the proseni ceet, ont that the spplicabie agiinition fe in 
Beds 1, Gaspter 126, Slander end Libel, [t is usucarerecr te 
éiseuse tie digtinetion between the de finiticss, for the trial 
eourt, at tin reqecet of gefendant, gave the jury in imetrnetion 
9 the defiaities sf libei in the words of Hoe. 398, Shenter 
of the Griaixel Sofe. She cannot new avvori this te be error. 

Instonuetion 4 was proper in tuiling the feure 
that menial aufferina of plaintiff, 1f preven, wos om element 
of dumagea to be eeneidered. Moore ves weasy, LEP Tlie App. 647; 
Adame va. Deith, 66 TAL. 417; O'Maliey ve. Jiiiroia Printing 


& Publishins Go., 194 Til. App. 544. 


Inetrauetion 6, given at the request oe: plaintiff, 


wee proper im permitting the jury, if it found Gefendant guilty, 
i sl a 
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tO assess Gompenésatory damages and sxen lary damages, asd 
instruction 6 ig net open to tue eritioiam that it poemite 

the jury to tind punitive damages as a third kind of damages. 
Inetractionzs 6 aud @ sorredtly ctate the rule os to the meawure 
of damages, Gugly ve. Hardin, 22 11), SOR; G7 GO, Ie LBBe 

Ii. Was not error to refusn instwvuction 26 tendered 
by defencmnt, for it omitted ontirely the clement thet publication 
mast be for good motives and juatifiable ends. hie sane 
Omission is in other properly refused inetructions. Sher 
inetruetions refused by the eourt were oubetantialiy covered by 
other giver instructions. We fine nerevereible error with ret- 
erence te the eourt't« rulinge uren the ivetructiers. 

Under the plese of justification, fefenéant we 
bound te prove the truth of the oherge ond that 1% ws publighed 
with aced motives and for juatitiavie end Hy ran Va. took ford 
Stay Printing Go., 268 Til. 405, 

Refondunt intreduesd consigerable evidence 
waich it is elaimed tended to auvpert tee truth of the charge 
as deZondast says aie intended i+ te be anderctecd. Severn 
. witmeseos teatified as te statements made by plaintiff end. 
her conduct af various times. These are for the most part gate- 
goriealiy G@enied by plaintiff and her busbend. Even if the 
stcriee of defendent's witnoanes should be believed they ado 
nothing more than tend to prove thet plisintit? 416 end aid 
things which were feolish oui unbecoming in  merried woman. 
They de net prove the trath of the serious cherge mode by de- 
fendant in her letter. 

Defendant aise mot only failed te prove that she 
published the charge with govd motives ané for justizisble 
ends, but the elfeumatences clearly show the contrary. She 
erete the lett«r moved by mo and in revenge for plaintiff's 
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ellogeé authorthip ef the enenymous lotier ethacking defendant's 
business integrity. Thie ie demonstrated beyond any reasonable 
gontroversy. To sufficiont defenge wens proven, end the verdiet 
ef guilty wnr the only poweibie ene co the record, 

Eernect eritiolem ie mece of the eendret of 
Plaintiff's stterney upon the triel, beth in bie exeminetion of 
witnesees end in his aygemect te the Jury, Th muy be eonesded 
that her atterney adroitiy succecdea iv giving the jary the 
impreseion thet plaintif?’, an empleras, ms the rletio of perse- 
@utien Sy ber Zerucr emelcver te the extant of having plaintifgs 
plaeed in jeil as 9 reanit of ma Lietitious vkheres of writisg 
an anenymoas Letter abeut defenéant. Whether theas tactics were 
gaatified or sot, they 414 nat effect the «uention concerning 
She good motives and juatifinbie anda méeving defendant to publish 
her sharwe ageinet pisintifft. Defemiant': fellure ia thie regerd 
appoara from the uifiiaputed feats in evieéence. 

Réewever, if is evident thst the Jury wea anduliy 
ijaflesneed oe te damages by the ploture draun ty gsleintifi's 
attorney aa show: oy the laxrge verdiet sf 880,000.00. Tha triul 
sourt preperiy undertook te correet this by requiring a resittitur 
of $10,000.00, We ara ef the opinien thet the remittitur wee 
net saffictently large, ond thes $5,000.00 wendd properly cover 
both sompenratory and exemplery ¢auingos. If, tharefors, #ithin 
ten days from the filing of thi« opinion, pigsinti?f? will file k& 
remittitur ef &7,900.90, leering thea Judgment «% 35,000,600, it 
will te affireed with the ees's# of thie spresl texod against ap- 
pellent; otherwise, for the ree#on that in our 6pinion the judgment 
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Of $20,000.00 ix oxaegaive, Lt will be reversed ond the cause 
romandsd. | 


ASYT ERED Weon remittiter of $F, 000.00; 
other@iae ACVERECT ALD WERARDED, 
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PROPLe OF THR STATE ov es Si Pf 
ox rel, JGORRPH NUIT, 

Appellee * 

APPTAL YRON SYPZR ION GOCRT 


} OF COOk coum. 
} 


16 39 1.4. 674 


v8. 
CITY OF CHICARO, a. VELLT Aw 
R, MVEA, Mayor, AL. F. GORMAK, 
Clerk, and MORGAN A. QOLLIRS 
General Superintendent ef Police 


of the City of Cnieage, 
Apewliante. 


MA. JUGPICE RQSVHELY DELIVERED THN OPINION GF Gi OORT, 


Thie if an sppemk by defendiante from wn order of the 
Superior court awerding the writ of mandemyuo, in accordance with 
the prayer of petitioner Heit fer wo license for a oof drink 
parlor at 12065 Sedgwiek etrert, Ghicage. Zhe petitioner dees not 
appear in this eourt. 

Then petitioner's right is deubtiol the writ of 
Mandexue shesld be decid, Eennenliy v. City of Chicago, S20 tii, 
495. It showld not flecue except te prevent a denial of furtice. 
Eeoner v¥. Hogney, 2905 t11. 37. The mayer ef the sity de vested 
with diseretionery power in the matter of the granting er refusing 
ef such ligenses, aad the writ ef mundamue will not issue te sesped 
such an offleer te exercise bis diseretion in any certain way. 


Peoole v. Bebb, 256 112. 364. Lt wild only iswue where there is 


an arbitrary abuse of Giseretion, amowiting te a denial ef Justice. 
28 KR. G. be. 124; Hagrison v. Beogle, 222 T1i., 150. In the recent 
ease of Carpenter v. Dever, Avveliate court musber 2954203, flied 
Fevruary 3, 1925, the opinion af the Seeond Divielen cites a large 
nusber of cnees establishing theese propositions. “hey huve been se 
frequently stated that further renetition is unnecessary. 
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The soecalied “sort drink poxvler” had belonged to one 
Sohm Abram, an‘ an application for a lieonee in his mame had been 
wade and refused. In Geteber, 1924, Halt, the petitioner, saye he 
Pought the business from Abram, Welt rune a shoe repair business 
at 7105 Larabee street. After Welt bought the plage Abram stilt 
eontinued to rum the eoft drink parler, paying the rent, wd the 
reeeipts therefor were made in Abram's name, Heit never omit any 
Fent. Heit alse testified that he 4id met knew whe owned the 
dullding and that the owners of the building 414 net know anything 
about hin. 

From these and other fucte in the case 14 de sateablisn 
ed that Helt, the petitioner, was in collusion wit) Abram oo that 
Eeit could preevre « license in his ewn nave but Abram weld con~ 
tinue to run the businesea an theretefore, Slewarly, there was ae 
abuse of diseretien in refusing te issue the License to Neit. 

Zhe Judgment ef the Guperier court ia reverced. 

REVSAGED, 


Batehett, ¥. Tee and fabnaton, Toe ACME. 
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MARY 8. YOUNG, Administratrix 
ef the Egtate of Louis ¥. Young, 
Deoensed, 


Appellant, 
APPEAL FROM 


Ve SUPERICR GOURT, 


GOOK GOUMTY. 
JCHE W. PATEIORN, JR, 


ei 


Opinion filed Dec, 635, 1925, 


Mh. PRESIDING JUSTICE QHOMSON delivered the 
opinion of the sourt, 


By this appeal the plaintiff adminietymtrizx 
secky to reverse « judguent entered in the Guperior Court 
of Gook County, in favor of the defendint and agninet her. 
This judgnent was based on a verdict finding the defende 
ant net guilty, which verdict was returned pursuant to 4» 
peremptory instruction to thet effect, given by the sourt 
at the close of 211 the evidene, fhe plaintiff's aetion 
ageinst the defenduent wae for damages occasioned by the 
death of her father, Louis ¥. Young, and it wee adaitted 
by the defendant that his death resulted from injuries ree 
eeived by him when he was struck by an automobile driven 
by the defendant, 


The secident in question occurred acay the mr the 
east corner of the intersection of Hinmen avenue and Lee 
street in the city of Evanston, early in the evening of 
August 9, 1922, [It ocourred at about dusk on thet evening, 
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but before the strect lamps were Lighted. Ainemn avenue 
is * nevth and south atrect ond Lee street rune exet and 
weet, Kach street has a roadway of approximately thirty 
feet in width and ie paved with moadam, At the time in 
question the pavewent had been oiled tut 14 wae not greasy 
or slippery md is desoribed in the testimony ae bing dry, 
There were no eyewitnesses to the esllision, other than 
the two parties immediately concerned, The automsbile 
being driven by the defendent wna a ford, five passenger 
sedan. There ie 2 jog of about 36 feet in Hinges avenue 
at Lee street. The testimony is to the effect that the 
sidewalk on the weet side of Hinsanaenut, south of Lee 
street, is sbout apsosite the sidewulk on the exgt side of 
Hinman svenue, north of Lee street. The defendant wag 
@xiving his oor north in Hinman avenue and apparently 
atruck the deceased at or near the srosaralk on the notth 
side of Lee strect and on the east side ef Hinmen avenue, 
It ia mot ghown whether the deceased wee walking east or 
west at the time of the eecident, 


Having no eye-witness of the cecurrence, the 
Plaintiff produced = number of witnesses who testified 
thet the deceased was habitually very gareful in crovsing 
streets and never attempted to run across shead of approech- 
ing Vehicles, end always looke: both ways before procecding 
Over & crossing. This testimony was admitted ever ebjecticn 
of the defendant, on the ground that there was an eyeenri tases 
to the socident. Upon the ocezsiona@ one of these objections 
counsel for the defendant said, "I have an eye-witness ead 
tender this witness: to counsel now on the question of due 
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care * * * Of course i know he doos mt have to secept hime® 
Nothing was snid as te who the witness wae. Presumably, 
4t wae the defendant himself, who under the statute was 
inoompetent as a witness, unlees calied to tentify by the 
plaintiff, Onhili's Ill, gtat., Oh., Sl, seo. 2. Here 
was & situation where the only eyeevitnese te the sesle 
dent was # party to the suit and wader the stetute, was 
incompetent to testify, unlese eulied az « witness by 

the other party. Aa to whether, wider those circusstanese, 
the other party should be precluded from submitting teatie 
mony as to the habite of the degessed on the question of 
due care, we Go not decide, as no discussion of thet quese 
tion hae been presented, 


One Hert, lived in an apartment on the seuth 
side of Lee otrect abeut 150 feet weet of Hinman svenue, 
He wag sitting in hie living room at the tiwe in quese 
tion snd he testified thet he heard 2 sereeching of autce 
mobile brakes and immedistely went out into the street, 
and by the time he reached the corner geome people were 
just Lifting the decensed into the defendant's automobile 
to de taken to the hospital. He testified that the sutee 
mobile was then standing sbeut ten feet north of the eraase 
Walk on the north side of Lee street and within tro feet 
of the curb on the enst side of Hinman avenue, He testie 
fied further thet he looked down the road in the direction 
from which the defendant's car hed been coming and ke saw 
"two clear mnrks from the wheals back down the street * * * 
they were polished wheel marks in the surface of the pavee 
ment,” and that they extended from the rear of the defende 

















ber 


mtd dyyOma os Oa, om 90h, wom BOT. mt) *, 


mee, newenon ate. aheear Mw ghinesad trae oie 
eid ql gtttecd of beklon vavlew vr qinetee a es tebe 
MORE eB am a a ABE og ORR sage 108 ont hada thal 
mw hope at ot wenn tomo wae it Rta settee | 
sc ahs aff sha bee Hom Ode et YeRag & maw 
GE awaueh in & ae Sellen spodin sWRignat of ao Tam 
see neaMEA RIN GEEKs weber, alten: ee CR la ote 
~ionet, we die tense work dwhetoony a4 bivode, ws medio eat 
te anleesee ici ial benoanat eal tte wean has a ae “ t 





aetaanong a s a | 9s | 


oe py cence en i a! ‘a 
snc sna Yo te! dont at to jontde ee 


eo eonetl sinh ‘ 

SL Apher witeomeetat ee eta & KPO 

“tid 28S ta SRR Aang we . wietseqwod oa A 

a ial ald 26 Axed £682 coe twode antbante, gies, rane a 

ONL omt adds de han teenta, ay eben att 

Se ee ee Te fam nad, ove einer. as 

sc leahianes nah ably Rao adh amon dexoad ot fede at i Dott 

Rat a, hates gadmon amass hist, hae attachantab 9 ie dein ne a 
(AF dna ot ane aloe monde ts, ont mtn emp e 








ofe 


ant's automobile a distance of epproximately 40 feet 

in 5 southeasterly direction. At another point in 

his testimony he said that ag the defendant's automobile 
etood there, the rear of the oor was about 22 feet from 
the north curb line of Lee street. ile further testi- 
fied that both wheels, according to the warka, of the 
defendant's car, passed to the weet of the center of 

the intersection of lee atreet ani Hinman eveme,. 


It wos admitted thet the intersection in quea- 
tion wee in a closely bullt up section of the sity of 
Evanston, One Seach, = son-inelaw of the deceased, 
testified that he had driven « Ford touring car f or 
several years, over such streets es Sinman avenue end 
Lee street, at different rates of specd, and that he hed 
had oceasion to observe the distance required te stop 
a oar when it Wes going at various epeeds, He also 
testified that he had frequently ridden in Ford sedans, 
which type of car was heavier than a touring car, and thet 
he hed observed hie friends driving ford sedana, ae to 
the space required to bring them to « stop, after the 
brakes were mt on. Gyer the objection of counsel for the 
aefeniant this witness was permitted to testify thet in 
his opinion, eight feet was the spuce required te stop 
a Ford sedan, going st the rate of 15 miles an hour, = thet 
ia that a oar of thet type could be stopped within that 
distance when the brakes were put on at 2 speed of 15 wiles an 
hour, He was than asked how euch spaee it would require 
to stop the oar after the brekes were put on when it 
was traveling at 20 miles an hour, Objection to that 
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Question was sustained, 


He further testified thatle went to the hospital 
to which the decensed wae teken on the evening of the 
sooident, and there talked with the defendant, and that 
in the course of that conversation the defendent said 
that he was driving his war north "and Mr. Young was eros 
ing the street and he did not see him and ran into hin, 
That wae the substance of it." He further testified te 
another conversation with the defendant, upon the occasion 
of the coroner's inquest, and at thet tise the defendant 
atated that he passed to the Left side of the street at 
the intersection, coming north on Les atrest, and that 
in this connection he said to the witness, "You know how 
itis, Beach, everybody Goes that at that plawe in order 
to make time,* 


It wag admitted thet the deceased hada expecte 
aney of Life of six and oneehulf yeare, at the tine of 
his death, 


The mother and father of the defendant wore 
originally parties defencent tn thie suit. fhe plaintiff 
exlled the defendant's father as 4 witness, and he testi- 
fied that the automobile in question ms owned by his wife, 
who never drove it, The plaintiff thereupon diemisved her 
guit as to both the fether and mother of the dsfendaat, 
and then rested her case, The defentiant then submitted a 
motion for a peremptory instruction, which the =. * «os 
court denied, Thereupon the defendant rested his case. 

He then again submitted hie sotion for a pereaptory inetruce 
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tion ond the court allowed the sotion end gave the inetruce 
tion; following which, the judgnest appealed from was entered, 


Asguming that the plaintiff’ properly made out 
® primes fpote case, on the question of the exercise of 
due care on the part of the deceased, we are of the opine 
ion thet the testimony submitted im the plaintiff's bee 
half was not sufficient te anke outs pries facie case , 
on the issue of the defendant's alleged negligence, One 
witness heard the sound of sutomobile brakes, sud it is 
presumed they were ande by the defendsnt's ear. The some 
witness enw wheel omrke in the street, and it ia Segain pre 
eumed that these wert wade by the defendent's automobile, 
with his brakes set; ahd it ia presumed further thet he 
was trying to stcp end eculd not do oO, beqause he was 
going too fast. The only evidence as te the position of 
the defendant’s ear after the senident, is that it wae 
standing within two feet of the east curb of Hinman avenue 
and about 32 feet north of the corner. It certaialy must 
have come into the part of Ejnmanavenue extending north 
of Lee street, well over to the east side of the street, 
If the defendant aid drive to the weet of the center line 
of Hanmen avenue at this intersection, that fact would not 
make out a primn fecie oase of negligence. or would the 
fact thet the defendant told Bench he di not ace the dee 
ceased, of itself, wake out « prime facie ance of negligenct, 
nor, in our opigion, dees it sake out auch @ case when taken 
in connection with the other slements contended for by the 
plaintiff, nearly all of which are presumptions, based © > 
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for the most part on the wheel marks; even aasuming those 
maxks to have been made iy the defendant's ear, 


Aesuming that the witness Beach should have been 
permitted to teetify further as te the distance within which 
a Ford sedan could be stepped while being driven at certain 
speeda, as to which there is some dovbt, we would nevrerthee 
less be of the opinion that this cught not to werk a ree 
verenl of the judguent apvealed frow, for, after all, euch 
evidence would be to no purpose in the abeence of any testi- 
mony ae to the apeed of the defendant's oar at the time in 
question, That element of speed all reste upon the alleged 
wheel marke, and those, in our opinion, are too amoh ine 
volved in conjecture and presumption to be of values. The 
evidenoe shows that there was a good desi of automobile 
traffie north and ecuth along Himaen avenue, fe are not 
only asked to prisume thet there marka were made by the 
defendant's ear, but that they were mused by the defonde 
aat's car after he had praetionlly looked the wheels with 
his byakes; snd we are seked further to preeums that the 
defendant's ear skidded the entire distance of 46 feet, 
becouse he sane into the intersection «at auch a speed as 
aid net permit of hie stopping sooner. i, our opinion, the 
plaintiff's onse is eo invelved in conjecture and presumption 
as to fall short of the requisite degree of evidence to mke 
out a case that shovld have been aubmitted to a jury. te are 
anable to say that the trial court erred in giving the pere 
euptery instruction in favor of the defendant. 
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For the rensona stated, the judguent of the 
Superior court is affirmed, 


JUDGMENT AFF IAMED, 


TAYLOR AMD O'CONNOR, Jd. CONOUR. 
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GABRIEL TYLUTKE, 


Appellant, 
APPEAL FROE 
¥F GUPERIOR COURT, 
COOK GOUWTY. 
FRANK ALLPORT, 
feos OD a , F ¢ oe 


Opinion filed Dec. 23, 1925, 


MR. PAESIDING JUSTICE THORSON delivered the 
Opinion of the court. 


The plaintiff Tylutki brought this setion agrinst 
the defendant, Or. Allport, seeking to recover damages 
alleged to have been suffered by him as « reeult of unskill-e 
ful and negligent treatwent by the defendant, who had been 
retained end employed by the plaintiff to treat him. tre 
defendant filed a plea ef the general issue and later a 
especial plea, in which he alleged that hie underteking te 
treat the plaintiff wos at the instance of the latter's 
employer, the plaintiff having reosived the injury which 
ocensioned the treatment, while in the course of hie ene 
ployment with asid euwployer, the Oryden Rubber Company; 
and thet prior to thie time both the plaintiff and his 
employer had sleeted to be bound by the Yorknen's Compensse- 
tion Act, and that theresfter the plaintiff had made a 
elaim upon his employer, for compensation under the sect 
and ap a result of this claim, the plaintiff bad been paid 
by his exployer, under the provisions of the Aet, for s 
certain period of tesporary total disability, and thereafter 
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for a total loss of one of the plaintiff's eyes, It was 
further alleged by the defendant in thie especial plea, 

that the injuries of which the plaintiff complained in his 
declaration, or the alleged aggravations of the injuries 
received by Mm in the course of his exployment, were merged 
inte the original injury, and the paywents which had been 
made to the plaintiff by hie enployer pursuant te the nro 
esedings before the indjstrial Goemission of Illinois, were 
& Complete payment and eatisfaction to the plaintiff fer 
the injuries complained of by him in his declaration. after 
certain further pleading, which need not here be noted, the 
plaintiff filed an amended replication te the special plea 
of the defendant, in which he alleged in subetance that 

the cayments he had received under the provisions of the 
Workeen's Compensation Act, for teusorary disability and 
for the total loas of the use of one of his eyes, did not 
constitute cowplete satisfaction to him, for the injury 
complained of in his declaration, and thet the matter so 
complained of had not been fully atoned for by the oroe 
ceedings had before the industrial Commission, The defende 
ant filed general and special demurrers to the plaintiff's 
amended replication and these were sustained by he trial 
court. The plaintiff, electing to stand by his amended 
repliontion, his suit was dismissed snd judgment was entered 
accordingly, te reverse which he hae perfected this appeal. 


In our opinion, the question presented by this 


appeal is entirely covered by the case of Spelman v. Pirie, 
et al, 235 111. App. 6, and the cases referred to in that 
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Opinion. For the reasons we there gave, we are of the 
Spigion that in the case at bar the facts pleaded by the 
defendant in thie case, were « complete defense to the 
plaintiff's right of action, and, therefore, the trial 
court 414 not err in susteining the demurrvers which were 
interposed by the defendant to the amended replicetion 
pleaded by the plaintiff to that epeciul plea. 


For the reasons stated, the judgment of the 
Superior Gourt is affirmed, 


JUDGMENT APFIREEG. 


TAYLOR AND O'CONNOR, JJ. GOWCUR. 
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BENITA OWITZ, by Philip Orits, 
her father ond next of kin, 


Defendant in Erro#, 
ERROR TO 


Ve GIROUIT COURT, 


GOOK OQOURTY. 
MES. KR. CGHINBLOOM and FHED ¢. 
SULLIVAR, 


Plaintiffs in Error. 8 9 T ¢ A ‘ 67 4 


Opinion filed Dec. a3, 1925, 


MR. PREGDDING JUSTICE THOMSON delivered the 
Opinion of the court, 


By this writ of error the defendants seek to 
reverse 2 judgment for £1660,60, recovered against them 
by the plaintiff in the Circuit Court ef Gook Gounty. 
The plaintiff brought thie sotion apgainst the defendants 
to recover dawages allegedto have been suffered by her 
ae @ reeult of injuries received in a collision between 
an automobile, in which she wae riding, and another autee 
mobile driven by the defendant Mire. Ghindbloom, and which 
was owned by the defendent Pred 07 Sullivan; the latter 
being present in the automobile when the collision sceurred, 


fhe collision cecurred at the intérsection of 
Weatern avenue end Hontrose avenue, in the City of Ghiceg, 
early in the evening of August 24, 1920. One Sagel was 
driving a Ford sedan northin Western avenue on the east 
side of he street between the east curd and the northbound 
track of a double track street railway located in that street, 
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The oar owned by the defendant Sullivan wee a Jeffreys oar, 
It was being driven by ra, Chindbleom, east on Nontrose 
avenue in the east bound track of 2 dovble track street 
railway locsted in that street, These two streets intere 
seot at this point at right angles. The two gare came 
together at a point in the east bound Montrose avenue oar 
tragk a little east of the north bound Yestern avenue 

ear track. The foree of the impnet threw the Ford sedan 
against the north curb on Nontrocse avenue just east of 

the comer facing west, ead when the Jeffreys ear came te 
rest it was facing north n¢ the front of the car was 
apparently just seuth of the west bound! Hontrose avenue 

ear track. It would seem frowe the evidence thet the front 
ef the Jeffreya or struck the left side of the Ford sedan 
near the rear, The plaintiff, wie wee 2 passenger in Yegel's 
ear, with other sembersa of her family, was * ehild six years 
old, 


It ie urged in support of the writ of error by the 
defendents, that although the decleration charged joint 
ownership asd joint operation of the ear by them, the evie 
dence fsils to establish these sliegetions, Ae to thet it is 
sufficient to point out that the defendants filed a ples 
of the general iseve only end thus didi not pat in issue 
either the element of joint ornership er operation. 


At the close of nil the evidence the trial court 
refused certain instructions tendered in behalf ef the dee 
fendants and ot the plaintiff's request instrueted the jury 
te find the issues for the plaintiff, fhe court then further 
instructed the jury thet the only question they would have te 
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consider was that of the damages, on which question the 
court instructed theu, following which they returned a 
verdict, following the court's instruction and finding 
the issues for the plwintify? and fiwing her damages at 
the amount already mentioned, 


The main contention of the defendemt ie thet 
there wee a confliet in the evidence on the question of 
negligence and that therefore the trial sourt should 
have subsbtted that issue te the jury, and in support 
of this contention some argument is presented, not only 
on the guestion of whether the defuniants were shown by 
the evidence to heave been negligent, but aleo on the quege 
tion of whether Nagel, eo wae driving the ford sedan in 
which the plaintiff was riding, wes guilty of contributery 
negligenos, Being ® ohild of ix years, the slaintiff wae 
incapable of contributory negligence herself, nor could 
the negligence of Nagel, if there were any, effect her 
rights as agninst the defendents, provided the evidence 
established the fact that they were negligent ond thet 
their negligence was the proximate cause of the collision 
which ecoasioned her injuries, In our opinion the evie 
Genes submitted in behalf of the defendants (and the evie 
dence esubsitted by the plaintiff woe to the same effect) 
was htself sufficient te show thet they were negligent and 
that their asgligence was the proximate cause of the injurics 
complained of, ‘That being the oaee, the perenptory instruc- 
tion given by the trial court, for the claintiff, was ware 
ranted, 
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The first witseres called by the defondantes 
was one Eneip. He testified that he was standing on 
the east side of Western erenue twelve or fifteen feet 
south of the corner, smd that he witnesaed the collision, 
In the course of his teetimony if spresred thet he aia 
not see the Jeffreys oar until it wee vithin about twe 
feet of the point ef oplligion and thut he did net see 
the Ford sedan until it hed reached a scint in #eetern 
avenue just opresite where he wes standing. Ke tesatie 
fied that just before the collision, the ford ear swerved 
te the east, apparently in en attempt to get arourmd the 
Jeffrey onr before they eoliided, We further testified 
that the Jeffreys hit the Ford, and degeribed the rege 
pective positions of the two ours after the © llisione 
He said the Ford wee going from 20 te 22 milew an hour 
and that thie speed was inoreased juct before the cone 
tect. He was asked how faet the geffreye car wae going 
at the time of the oollision and he snewered, *He slowed 
down, lie wee going about 13 or 14 miles an howr, A 
woman wees driving." He testified thet the Jeffreys hit 
the Ford "in the beck end and turned hin around,* 


One Hart, called for bythe tefendants, teatie 
fied thet he was riding in the automobile being driven 
by the defendant, urs. Chindbloom, fe wee\sitting in 
the rear seat. He testified that their car slewed down 
as they approached Western avenue and urs. Ghindbloom 
shifted gears and started over the intersection; and as 
they cleared the corner, he saw the Ferd coming north 
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on Western avenue about 76 miles an hour and ae their 

car got nearly seross the intersection, the Ford swung 
out im paseing them, and the projecting apring of the 
Jeffreys oaught the rear wheel of the Ford, He said 

the collision occurred cast of the enet track in Yestern 
avenue, On eroeseexanination he said that when he saw 
the Ford ag he gawe out on the erossing, it wae about 

106 feet south of the point of collision, it »ppeare 
from the testimony of others thet there wee a building 

at the southwest corner of the intersention, which was 
set back 8 or 10 feet from the sidewalk, fhis witness 
farther testified that he was sitting im the middle of 

the rear seat and when he reached « point where he was able 
to see the Ford 199 feet south of the intersection, the 
front sf the Jeffreys oar was west of the Yeatern avenue 
building line, It, therefore, anreare that the Jeffreys 
ear traveled frow a point weet of the weet building Line 
on Western avenue to thepoint of collision, «hich wae 

10 fest er more east of the saat car track cn thet street, 
while the ford was coming from « point spproximately 100 
feet south of the intersection to the point of the collise 
ion in the south track en ontrose svenue. The witness 
last referred to teetified that the cer he wae in did 

not drive either te the right oF left before the collision, 
but kept on in « streight line. 


The defendant, ure, Ghindbloom, teatified that 
she was about 36 feet west of the Sestern avenue gar tracks 
when she firet saw the ford car approaching the interseo- 
tion from her right, and at that time it was 76 or 80 feet 
south of the intersection, Ghe «nid the ford wes being 
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driven ot a epeed of 18 or 36 wiles an hour and that she 
wae driving her our 14 or 15 miles an how, until she 
reached the intersection, when she slowed down to 8 wiles 
and hour and proceeded to cross. She wes asked how 
far the Ford was from the intersection when she started 
across the tracks end she anewered, "It wae nearly up 

to the intersection then. By thet tise, when I started 
across, I thought 1 had plenty of time * * *, when ft 
aterted scrose it (the Ford) was about 76 or 86 feet 
dowa, - but when i started across 1t wes perkase half 
that distance." On crose-extuination re. Chindbloom 
testified that she slowed down from 16 ‘or 30 niles 

to 8 miles on hour and then kept right on going over the 
intersection toward the Ford, which was coming north at 
18 or 26 miles an hour, and she eaid she did this beonuse 
*{ thought he would glow down,.* the further testified 
that at the speed at which she was going over the intere 
section she could have stopped her oar within a distance 
ef six feet. Ghe was agked if she knew that the law 

was that a person appracching an interseetion from the 
Tight had the right of wey, and ehe onewered that she did, 


The defendsent Gullivan was sitting in the front 
seat beside Mre, Ghindbloos at her richt. He testified 
that he saw the Ford coming ffom the south es they were 
passing over the intersection at a speed of something under 
ten miles an hour, and that the ford * continued at # high 
rate of speed,” ond swerved east as it was paseing them and 
then seemed to swerve beck acuin and then the collision 
ocourred. This witness wae asked, on crossa-examination 
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when irs. thindbloom firet tried to stop her oar and he 
anewered that he wow!d say it wae approximately on the 
north bound or enet track of the Vestern avenue ome Lines 
thet it was at this point that she tried to put on her 
brakes, having goge into seoond speed when she same inte 
the intersection, He wan then ecked, "All the time 

you saw thie car coming from the south on Jesterm avenue, 
going at a bigh rate of speed?* end be answered, "Yea," 
He Waa then agked, “and she (Kre. Ghindbloow) kept right 
om going * * * until she got to within five or six feet 
of it?" sad he anewered,: “Yes.* 


Ag before atated, we are of the opinion that 
thie evidenes, submitted on behalf of the defendants, 
itself, establishes their negligence, Ye nave had 
occesion to consider 2 number of enses concerning sutoe 
mobile collisions at sireet intersections, where the pree 
Visions of the atatute te the effeet that a oar aporoache 
ing such an intersection from the right bas the right of 
way over & onr aopreaching 1¢ from the left wie imvolwed. 
In applying that statute to the various eitustions involved 
in these different casea, we heave endeevored to point out 
that this soeaalled law of the rend must necessarily be 
epplied to eagh case in the light of the ciroumetances 
involved, In our opinion, the ciroumstanceg in the case 
at ber om Leave no doubt of the fact that the rule thus 
laid dow by the statute wee spolicable and that dra. 
Chindbloom was clearly negligent in Griving ever the intere 
seotion when the Ford car which was approaching her from the 
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right was close at hand, ~ she harzarding the guess that 
the driver of the Ford would yield to her the right of way. 


Vor the reasons stated, the judgment of the 
Municipal Court is affirmed, 


SUDGHERT AFF IRRED, 


TAYLOR AND O'CONNOR, JJ. CONCUR, 
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PHILIP ROSENDTEIN, 


Appellee, 
APPEAL FROW 
Ve MURIGIPAB OQOURT 
O09 GHIGAGO, 
LEWIS ROGER, 
Appellant. : 


» a Tv i ge lard 
9391.A. 675 
Opinion filed Dec. 23, 1925. 


BR, PRESIDING BETI Ge THORSON delivered the 
opinion ef the court. 


By this appeal the defendant secks to reverse 
@ judguent for $200.00 recovered againet him in the 
Municipal ceurt of chicege, by the plaintiff. 


The case wae renghed for trial on Soverber 29, 
1924, and at thet time the defeniont oresented a petition 
to the triel judge, for a change of venue, in which he 
slleged thgt he felt he would not receive 6 fair and 
impartial trial before the trial judge, beenuse the 
latter wes prejudiced against him, and further, thet 
eaid prejudice first came te his knowledge on ligvember 
19, 1924, fhe court denied the petition, whereupon, the 
Plaintiff presented bis proof. At the close of the plain- 
tiff's case, counsel for the defeniant announced that he 
aid not cure to put in any defenses, “as the court is withe- 
out jurisdiction." The court thereupon found the issues 
for the plaintiff and entered judgwent in his fover. 
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in support of hie appeal, the sole contention of 
the defendant ig that the triel court erred in denying hie 
petition for a change of venue. 


The statute provides, (Ghill's il. Stete, ch. 
148, par. 5) that an applicatiog for a change of venue 
“many be made to the court im which the eas@ is pending 
in tera tise, or to the judge thereof in vacation, reason- 
able notice thereof having been given to the adverse party 
or his attorney." The following paragraph of the sts tute 
(par. 6) provides thet no spplication for » change of venus 
shall belsallowed after the first term, except upon the giv- 
ing of ten days notice to the opposite party, except where 
the cnuses have ariaen or come to the knowledge of the apsli- 
gant within less than that period of time before the saking 
of the epplication, In the cese at bar the defendant silleged 
that the prejudice of the trial court fireat came to hie 
knowledge on the day previous to the making of his applice- 
tion for a chenge of venue. in Ovr Gpinion, that situstion 
called for *reagonable notice* of theapplication being given 
to the plaintiff. it is not pretended that any notice vas 
given in this case. That being #0, we ure of the opinion that 
the trial court cannot be anid to have abused his discretion, 
in denying the petition, Miller v. Pence, 122 11, 149; 
Hutson ¥. Hood, 263 111, 376; Koll, Admrx. v. Springfield 
Gonsolidated Ry, Co., 228 111. App. 411. 


For the reasons etated the judguent of the Yunicipal 
Gourt ia affirmed. 
SUDMENT AFFIRMED. 
TAYLOR AND © CONNOR, JJ, GDHCUR, 
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ABZON LAGATUTTE, minor, by 
GONGIETTINA LAGATUTTE, his 
next friend, 
Appellee, APPEAL FROM 
SDPERICH COURT, 
COOK COUNTY. 


Ve 


GHIGAGO DAILY WEWS O., 


& corporation, 2 3 g i ° A 2 6 Pe 5 


Appellant. 


Opinion filed Decs 23, 1925, 


MR. PRESIDING JUSTICZ THOMSON delivered the 
opinion of the court. 


By this appea} the defendant corporation seeks 
to reverse « judgment for $35,000, recovered against it 
by the plaintiff in the Superior dourt of Gook County. The 
Plaintiff brought this action to recover damages resulting 
from injuries received by him, which were alleged to have 
been cnused by the defendant's negligence, The defendant 
is the owner of a building located on the northeast corner 
of Welle street and Madison street, in the City of Chicago. 
Part of this building is ocouried by the defendant in coge 
ducting its businese in publishing & newspaper. Another part 
of the building is occupied entirely by the defendant's 
tenants, This is the part of the building located et the 
corner of the two streets named, It is rectangular in shape, 
being about 80 feet north and south along Wella atreet, and 
about 66 feet east and west along Madisoyg street. The other 
part of the building, Occupied by the defendent itself, exe 
tends around this rectanguler pact, having frontage on both 
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Madison and Welle streets. The part of the building oeeupied 
by the defencdent's tenants is five stories high. The ontrence 
to that part of the building is ot 7 Horth Yelle street, hie 
entrance into the portion of the bullding oeoupied by the 
defendewnt's tenants, lends inte * eaell hall ebout six feet 
wide from north to south and three and « half feet deep from 
the door leading from the atreet, on the west, to the enat 
side of the hall where an elevator is located, which serves 
all the floors occupied by the defendants tenounts. This 
elevator extends almost across the width of the sei], the 
@levator platform being fime ani one helf feet im width from 
north to wouth. The elevator platform ia § feet & inches 
from onst to west. There is a heavy wire mesh extending 
aeroas the east side of the hall, fze= north to south, 
eeperating the hall from the elevator shaft, 2 wouth 

3 feet, 4 inghes, of thia wire sesh constitutes the elevagor 
door leeding from the bali inte the elevator, Although 

the entrance into the clevator from the hall on the ground 
fbhoor is on the west side of the elevator, all exite from 

the elevater to the upper floors, vhers the tenants are Lo- 
cated, sre on the enaet side of the slevator,. The elevator 
is operated by © enble which passes through the elevator 

at ite southenst corner. There is « distance of 15 feet 
from the ground floor of this buliding up to the next flsor, 
and as the elevator moves up through that distance, there 

is a space of about 15 inches between the weet side of 

the elevator and the west wall of the elevator shaft. The 
weet side of the car, as well ae the east side, are entirely 


open but there is a heavy wire meah which makes up the north 
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and south sides of the eleveter, From the first floor 

above the ground floor to the top of the elevator sheft, 

this space between the weet edge of the floor of the elevator 
ear and the west wall of the clevetor shaft, is only about 
half an inch,At ‘the first floor above the gromd floor, pro- 
jection of the west wall of the elevator sheft out inte 

the shaft epace of about 14 inches is an abrupt horizontal 
projection, 


For some years prior to the happening of the 
ecourrence in question, one Corison had been a tenant 
ecuupying the fourth floor of thie building. Ke was 
engaged in the teiloring business, %e hed eublet part 
of his space to one “lliicms, whe wie sise in the teilere- 
ing business. For «bout siz monthe the plaintiff hed been 
in the employ of Williams, ee an errand hoy. He was with 
in four days of being 15 yeare old at the time he received 
his injuries, and was in the eighth grade of the public 
echools, He worked for Yilliame on Ssterday sornings ond 
from three to five o'clock on the afternoons of the other 
days of the week. in connection with his esployment, he 
had eceagion to go up end down in this elevator severe) 
times a dey. 


On the day in question he wae one of two prescenzers 
in the elevater, ond as the omr was going up from the ground 
fleer his right heel was caught between the floor of the 
elevator end the horizontal projection of the west wali 
of the elevator shaft at the point opposite the second floor, 
The plaintiff eried out that hie foot wee caught and the 
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operator of the oar stopped it as quickly es poewible and 
then lowered it a sufficient distance to extriente the 
Plaintiff. The car was then lowered to the ground floor 
and the plaintiff woe taken to the Gounty Hoepitel, where 
he remained a day. He was then taken to the Columbus 
Hoepital where he remained threes months. The «ccldent happene 
ed Junvery £4, 1923, The doctor whe took gare of the pleine 
tiff tevtified that he found bruiees on the leg end sounde 
om both the top and bottom of the right foot, which sounds 
extended through the «kin and fleah to the bones, and the 
heel was timost torn off, fe esid that it wae not a clean 
wound end that they first put on wet dressings ani cove 

the patient an injection ef anti-tetaniec serum. fhe pleine 
tiff seemed to progress well until Jonueary 31, when several 
layere of goengrenows tissue were removed, ond she dooter 
testified thet on februnry 27, septioa endocsrditis, duc 

to the absorption of the poisonous meterial, developed, 

ond they then amputated the leg at the upper aiddie third, 
Thie dector further testified that themtiant did not give 
any evidence of the presence of endocarditis when first 
examined, He said that condition might be cured. He «lao 
testified thet when he exswined the plaintiff on Bay 19, 
1923, the condition was still present. This dector made 
another exanination at the tiwe of the trial snd found 

he still hed what was described as 4 premsystolic muraer, 
eaused by & narrowing of the mitral vaive of the heart, 
and he said he was unable to say whether that was a per 
manent or tenporary condition. 


The declaration filed by the plaintiff consisted 
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of twe counts, one based on & general charge of negligence 
and another based on the alleged violation of an ordinance 
of the dity of Chisago, providing that "The under side of 
the floors or other parte of « building which project 
into passenger tlevator shafts shall be equipped with a 
emooth steel guard, curved and sloped from the enclosure 
of said elevator ta the edge of euch projection for the 
width of the door of such elewmter cor, end the slope of 
the guard plate ahall not be leas than GO degreem from the 
horizontal." fhe defendant filed « plea of the general 
isoue, : 


The first contention made by the defendent in 
supoert of ite append ie thet the trinl court erred in not 
directing a verdict for the defendant at the conclusion of 
the plaintif?'s evidence, and at the conclusion of 211 the 
evidenot, begause the plaintiff was guilty of contribatery 
negligence, as a matter of law, There were only three 
witnesses to this sceident, the plaintiff, the other paese 
euger end the defendant's employee who was operating the 
@levator, The pletintiff testified that he had work ad for 
Williams for sbout six scnthe es am errand bey and that 
Williaus hed twenty eupleyess working for him on the fourth 
floor, When the plaintiff etepped inte the elevator, the 
operator end the other passenger were there, The pleintif? 
teatified that he got on to the elevator from the west side 
and stood facing the exst side, standing clese to the wire 
mesh on the south side, and that he hac hold of this wire 
megh with his right hand ond was resting, with the greater 
part of bis weight om his left foot, and as he leaned up 
againet thessouth side ef the clevator, holding on to the 
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wire mesh, “ay right foot was out « Little bit * * * and as 
a90n sa J] got past that ledge that comes out into the alee 
vator shaft, my heel wee cnught end 7 hollered te the eleva 
tor operator to stop the aay * * * The elevater and the 
projection sticking out of the #levater shaft onught ay 
feot. * * * The heel wae out & little bit * * * Ky besl 
was up Like this, (indicating) and os soon os we are coming 
up to that projection, ay heel got esught and pushed it 

down towards ay toe ond crushed the toe and heel tegether." 
He testified that he had an eight inch stump below hie right 
knee, At the tiue of the trial he wee wearing cn arti- 
ficial leg which extended up beyond the knee. He wea alae 
wearing & corset on the thigh above the artificial leg, which 
corset wos mie of leather and laced on, ond he bed 4 etrap 
two inches wide extending over hin shoulder, On cross-exemine~ 
tion he testified thet rhen he entered the cay on the ground 
floor he was facing east and wold ordinarily atend in that 
position as the car went up; that he knew thet both the exet 
snd weet sides of the oar were open ond the north and south 
gideg were enclosed, He said thet vhen he wae coming down 
in the car he would enter from the cost and usually stand 

in the our facing west ae the elevator came down andi that, 
as the elevator went up «nd down, he bad a plain view of the 
east and west walle of the shaft; that he sever noticed this 
projection that caught hie heel, He war asked if it was in 
plein view every tine he went up end down in this elevator and 
he eaid it woe, and he was then asked if them was anything 
to prevent him from *secing this was sticking out there as 
you rode up and down,” and he sald there wae not. He was 
asked, "it wne in plain view if you looked?” and he answered, 
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*{ never looked; I never noticed it,” and again he admitted 
that it wee in plain view if he had looked, He alee testieg 
fied that there was a light in the center of the top ef the 
elevator oar, which illuminated the sides of the car end 
the walle of the shaft ae the clevater woved up und down, 
He admitted further, on crose-exemination that he knew the 
elevator "didn't have ony back* and that if he stuck his 
foot over the edge he would get hurt, and he added, *but 

I never stood at the edge." He testified that there was 
nothing to prevent hie standing near the center of the ele- 
vator. fie wes alse asked when he firet etack his heel over 
the west edge of the elevator, ani he answered, *I didatt 
know i stuck my foot out.* 


The other passenger in the elevator oar, called as 
& witness by the plaintiff, testified that he was « tensnt 
of the defenimt, occupying the fifth floer, and that upon 
the oconsicon in question be was standing on the north side 
of the elevator, facing enst, close to the west edge, and 
that the pleintiff stood te sis right, “facing enst, the 
game as I was.” He said the plaintiff had some kind of a 
black beg in his hand, On crose-examinetion thie witness 
testified he wes standing sbout 10 inches east of the west 
edge of the elevator floor and the plaintiff was estending to 
his right, “a trifle west of me, - I would say about five 
or six inches west of se, because the bag he was carrying 
was about Level with me.® This ritness also teatified that 
as one traveled up and down in the elevater “you could see 
how far the weet side of the elevator shaft was from the 
weet cide of the oar, * * * you could see the ledge project- 
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ing into the elevator shaft.” He aleo testified, "when people 
got on the oer et the ground floor to go up on the elevator 
they would be facing eaat. They would ride up ond get off 
facing east. When anyone got on the elevator above the 
ground floor to come down they would walk inte the car fare 
ing west. They would stand there ond face the went ae the 
@ay went down, and when the oar renohbed the ground floor 

you walked west out of the oar.* 


The defendant's eaployee whe operated the oar, sleo 
ealled ac » witness by the plaintiff, testified that the 
elevater onr was sbout 6 feet square and was controlled by 
a oable.. He deseribed the conntruction of the osr and 
the conditions surrounding the entrance hallway on the 
ground floor and the walle of the elewater ehaft, He then 
gestified that in opermting the elevator, after closing 
the door at the cround floor, he would walk over te the south- 
eaet corner of the elevater ond (facing exst) pull the cable 
and the omr would nove upwerd, He testified thet on the 
Occasion in question, one peesenger entered the car and 
stood on the north side *sbeut one foot enst of the west 
edge of the elevator platform," and then the plaintif? 

Game into the car, “and stood directly beck of ae," und 
about 3 feet south of the other passenger, ie said the 
plaintiff wes standing about 10 inches eset of the edge of 
the @levator platform, He also testified that he tnew 

the plaintiff had been traveling up and down in the elevator 
for at least two or three months before the day he waa ine 


jured, ond thet he would make three, four or five tripe 
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each day, 


Ae a Tule the questions of shether the defendant was 
guilty of she negligenest charged, or whether the plaintiff 
wee guilty of contritutory negligence, present questions of 
fact for the determination of the jury, but where the facta 
are undisputed, and, in the opinion of the court, 411 reason- 
eble minds would agree that the defendant wae sot negligent 
or that the pleintif?'s injury wes caused by bis own neglie 
genec, the court any give the jury 4 pereuptory instruction 
to find the issues for the cefendent. I is net contended 
in this court, either that the trial court erred in sube~ 
mitting the question of the defendant's negligence to the 
jary or that the finding on that issue by the jury was not 
supported by the evidence, But it is contended thet ali 
reagonable minds would agree, on the uncontradicted facte 
shown by the evidence, that the plaintiff wae guilty of 
contributory negligene and therefore the trial murt 
erred in overruling the motions submitted by the defend 
ant, requesting the giving ef « peremptery instruction, 
directing the jury to find it net guilty. 


It would be impossible, within the reasonable Limits 
ef an opinion, te analyze or comment upon the wany osees 
which eomnsel have enlled to our attention on thie point. 

One of the leading cases cited by the defendant in support 

of ite contention that the plaintiff in the case at bay was 
guilty of contributory negligence sae a matter of law, ia 
Reidler v. Branshaw, 200 111, 425, in which the Supréme Court, 
reversing the judgments of the triel court and of this court, 
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held that the plaintiff's intestate was guilty of contributory 
negligence, ag a antter of lav, and that the trial court 
should have instructed the jury scoordingly. The facts in- 
volved in that case, relating to the ciroqumstances surround- 
ing the injury compleined of, were very similer to the facts 
presented in the case at bar. ut in that oase the Supreme 
Gourt pointed out that the deoensed was ® wan of wature 

years; had been euployed about the muiiding where he waa ine 
jured, for « year; and that he had bad secession to use the 
elevater repeatedly "and from the nature of things must 

have known the eanner in which the olewator shaft was cone 
structed, and trat the car came very near to the lintel 

over the lower window on the north side of the shaft as it 
passed up and down, and that there wes no railing or guard 

om the oar on the north end west sides, ani fully appreciated 
She fect that if any part of his person projected over the 
north edge of the onr, the portion thus projecting wou'd be 
Liable to be enught between the ony ami the lintel o8 the 

ear pheved the window on ite seeent and he be injured,* 


while the person injured in/Beldier one6 was"s man 
of mature years," the plaintiff in the onse at bar was a boy 
whe wae within a few days of being fifteen years old, at the 
time he was injured. The law does not charge a fifteen year 
old boy with the same appreciation of ns oe 
situation as it dees one of seture years,nor/he should nee 
@searily exercise the same degree of cure and caution as such 
& person, but only such care and enution as persons of bis 
aye and discretion would ordinarily use under gimiler cire- 
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But the defendant contends that it shovwld be pre= 
gummed thet a winor fourteen years of age or over, has suf- 
ficient capacity end diseretion and understanding to be 
sensible of danger snd heave power to avoid it, citing in 
support of that contention, = nusber of sutborities, end, 
among them, the recent decision of our Supreme Gourt in 
Moskalivmas v. 9 4 HW, J, B. Re Yo,, 718 Tl. 143, That 
case involved a hoy seven years old, fhe court did say in the 
course of ite opinion in thet cage, “He have aleo held that 
when & child has attained the age of fourteen years, there 
is no reasgn te exouse him from the seme degree of care for 
his own safety vhiohie required of an adult. dustin v. Publics 
Service co., 239 I11, 119; Ealldren kxpres: - Exyug, 23% 
Ill. 472. « Beokex, 76 111. 25.° 
In Austin v. mihiss Miinen ak, th tll, 113, the Suprene 
Gourt held that a boy, within ten daye of being fourteen 
yeare old, was gulity of contributory negligence, a5 a matter 
of lew, under the feote there presented, In the course of 
ite opinion in that omnes, the court said, "To walk erect 
on top of an iron beam 14 inches wide, over a rapidly flor 
ing river 34 feet below, is certeiniy dangerous, and persons 
exsroising couuon prudence aust be held to appreciate the 
danger. A boy fourteen yeare old, who has been raised in 








& city, knows ae well as 2 man, thet insulated wires oar ried 
wpon poles are likely to be charged with a deadly load of 


@lectricity and that it is not safe to touch them or go 

where he is likely te fall into them.* In the onse of 
Nalldren fypress co, v. Krug, 291 X11. 472, the Supreme 

Gourt held that the question of whether the pleintiff, a 

boy just under fifteen years ofage, was guilty of enntributory 
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negligence, as alleged, was iuweterinl, ae the evidence was 
such as to require the submission of the question of whether 
the defendant was guilty of wanton negligence, to the jury. 
In the eourse of ite opinion in that onse, the court onid, 
*the defendant in error was o14 enough to know, and the 
evidence shows that he Gid know, the character of the traf- 
fio in Thomes street, the danger frow outomobiles and other 
vehicles, «nd there ig n@ renson to exeune him from the 
same degree of gare for bia own safety whieh ie required 

of an adult." In G, # As BR. Ke Go. Vv. Hecker, 76 Il. 35, 
it was held that, where the plaintiff, e boy of six oF seven 
years of age, was killed by the defendont'a train, when he, 
with two boy companions, attempted te run across the track 
ahead of the train when it wae approaching only sixty feet 
away, 4¢ & speed which was uausl and prover, the whistle 
having been sounded at the proper place and the bell being 
rung continuously end the boy stumbled end fell upon the 
track and those in charge of the train made every effort 

to stop it, & recovery by the plaintiff administrater could 
not be suntained, The court did not say, however, thst 

the deceased wae guilty of contributery negligence as « 
watter of law, but in remanding the cause for « new trial 
beosuse of the giving cf an erroneous instruction on the 
subject, the court gaid that *the age, the eapneity and die- 
eretion of the deGenaedtte observe ond avoid danger were 
questions of fact to be determined by the jury, and his 
responsibility was to be measured by the degree ef capacity 
he was found to possess." The court alee said in that 

cane, that, in considering the question of the capacity 
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ef children for observing ond avoiding danger, with refer= 
enee to contributory negligence on the part ef the child 
injured, it was ‘obvious thet no definite rule of law can 
be laid down which whould interfere with the jury judg 

ing @ach cage om ite own merite aud by ite partiowlar eire 
Gumetances, [If the ohild, from ite age and experience, 

be found to have capncity and diseretion to obeerve and 
avoid danger, it should be held reeponsible for the exerciad 
of such mengure of capseity end diseretion ae it possesses," 
The oourt then e#id thet the question presented was similer 
to the question ef whether an infent, under the age of foure 
teen years, was capable of committing s erime, with which 
he had been charged in & criminal proceeding, and, in that 
connection, the court observed that "on the attainnent of 
fourteen years of age, the eriaine!] actions of intents 

are subject to the sume wodes of construction 22 those 

of the rest of seeciety, for the lay preaumes them at those 
years to be gol4 gapeges, and able to discern between good 
and evil.* The court than enid, “Sut there is no inflexibie 
rule which governs, where the question arises in civil aases 
whether contributery negligence is imputeble, As stated 
above, it is im each ense a question for the jury, to be 
determined upon the particulary cirommstaneces in evidence," 
@inee the decision of that oage it has been Repeatedly held 
that contributory negligence amy not be imputed, in any case, 
to a mild under the age of seven years, 


In the Meskeliunas gase, in which the three cases 
last above referred to are cited, the Suprese court held that 
the question of rhether a boy seven years and ten months of 
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age, who had been injured when attempting to borrd a move 

ing freight train, man guilty of contritmtory negligence, 

had been properly left to the jury to determine as a ques- 
tion of fact. In the course of ite opinion in that enee 

the court inoluded the sentence relied upon by the defend= 
ant in the onse at bar, te which reference bas been made, The 
court aleoosaid in that once, that "since, in reason, rere 
pongibility for one's acte depends upon the understanding 
rather than the age, there can be no fixed rule of age which 
will operate justly in every case,” but that an * imperfect 
Fule ie better then none* and therefore “while there hag 

been some sligtt deviation in a few oxses in the epplics- 
tion of the rule by thie sourt, it is fairly well estxblishe 
ed * ** that s child under seven yeare of 5 pe ie conclusively 
presumed inoapable of contributory negligence, and thet 

in the oave of a child ahove the age af fourteen years, the 
@eme rule ghnll be spp lied to him in thet regard as ia apvlied 
The child, whose contributory ontienae was involved in thet 
onse, wes neither under seven nor above the age of fourteen 
years but, a5 stated, was seven years and ten months ol4, when 


injuredy 





Another case urged upon cur attention by the 
defendant is is « Gilleran, 196 
Ill. Appe 429, where «4 boy cighteen yoars olf bad his foot 
orushed in an elevator accident, the cirqumatences of which 
were very similar to these presented here, There are vitel 
pointe of difference in the twe cases, however. The festern 
Union case wae & meester and servant case, There, the eighteen 
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year old boy who wee injured had piled some bales of 
exeelsior on the floor of a freight elevator, leaving stani- 
ing room between the bales and the front ef the elevator 
which was unprotected, Ag he, with several fellow eaployees 
who wore engaged in the matter, wie going up on the elevator 
he stood facing the bales with his back to the front of the 
elevator, end hie arms on top of the belles, while his fellow 
employees stood facing the other way. Ae the elevator preced 
the seoond floor, plaintiff's heel eax cxught betreen the 
elevator platform and the floor and he susateined the injuries 
there complained of, An the elevator approached the second 
floor, enother euployee reached in and atruok the olaintif?, 
thether he stood still or soved was disputed, The court 
held that even if the spaoe in which the elaintif? wae stand= 
ing was so soent as to make ite use dangerous, thet condi- 
tion could not be charged to the defendant, for the situs 
tion had been created by the plaintiff himself, and the 
defendant had no knowledge of it. {he covrt then pointed 
out that the fact that the elevator had ne gate or other 
protection wae apparent and the plaintiff aust be held te 
know that which war xpperent at a glance, citing Modermick 
Mechine Yo, v. Zaksewski, 320 111, 692, and 2. Je @ be BY. GOs 
VW. Bore, 304 11). 163, ia both of which recovery by & plaine= 
tiff, whe was an employes, was barred on the doctrine of 
assumed risk, 


It my well be that "a bey between thirteen and 
fourteen years of age knows ae well og 2 man that « pond 
sili * ds not a safe place to ge when the ice is broken at 
the edge and covered with water, ond if, with the knowledge 
ef such danger, he carelesaly 2nd recklessly goes upon such 
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pond and loses his life, hin age cannot exouse him,” Heimann v. 
Kinmare, 190 111. 156; or thet a fifteen year old boy, is 

@ld enough to appreciate the denger of playing ball out in 

the middle of a street where automobiles and trucks mey 

come slong at any moment, and, if he nevertheless doen play 

in guch 4 street, "there is no reason to excuse him from the 
eane degree of carve for hie own safety, thet is required 

ef an adult,* Jo. Ve Erg, 291 Ill, 473; 

or that a thirteen year old boy “war old enough to know, 

and hie @xperience in life ws sufficiently brosd to cone 
vinee us that he did knew, the donger attending the harard- 
ous act of «lking upright on » benm 14 inches wide and 34 
feet above a rapidly flowing river, «m4 thare ie ne reason 

for excuning him from the same degree of exre for hie own 
safety, which is required of on adult,” Sugtin v. Public 
Berviee Goupany, 299 Ill. 112; or that a fifteen year old 

boy, who lost a thumb by having it oxught and crushed bee 
tween the oage and elevator sali ef 2 building, when he de- 
Liberately stuck his hand through &® hele im the irom grill 

@F seroll work at the back of theelevator, after being 
admonished by another passenger that hia head would be hurt, 
may properly be considered guilty of contributory negligence 
as a aatter of fact, | 
68 fii. ADPe S75; or that children of different ages, who 
are shown to have been enreless or negligent under given 








Circuestances, should be held te have been guilty of cone 
tributory negligence az a matter of law, a8 might be iilustrated 
by reference to many cases there that question hae been passed 
upon, but it by no menm necessarily follows that such should 
be the ruling in the case at bar, where & boy, practically 
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fifteen yeare of age, enters an elevator in « building, 
where the arrangement and construction io ouch, that the 
usual end customary position of passengers, ae they go 

wp in the elewator, in one facing the door of exit, which, 
however, pleees thea with their backs te an unprotected 
side of the elevator, which exposes them to danger, and 
where that bey stands in thet wanner about a foot from 

the unprotected side, and leans sgninet a protected side 

of he elevator with hia weight on the opposite fost, and 
with the other foot mkes & naturel and involuntary sove- 
ment, resting the toe of his shoe on the elevator floor, 
but gete it farther back than he reslizes and thus projects 
his heel far enowgh beyond the edge of thefloor to be caught 
by « horizontal projection inte the elevator sheft end tins 
suffers the injuries complained of, even though he cnew that 
he would get hurt if he etuck hie foot over the edge, 


Each of the following onees Gnvolved an elevator 
accident, similer to the one we have to deel with in the ones 
at bar, While these oxses sre sot similar in 211 deteilse te 
the case under consideration, they are, in our opinion, net 
materially different, either in the mm betantial faete involved 
or in the issues presented, except as acted, Some of them seee 
master end servant cases, presenting the queation ef assumed 
risk, 29 ¥ell as the question of contributory negligence. 

Such was the cage of Siegel & Gooper & Go. ¥. Jeeka, 216 111, 
559, in which our Suprene Govrt eaid, "In view of appellee's 
age, (fourteen years) end the rules of law governing the quee- 
tions of contributory negligence and sasumption of risk in 
case of winors, it wae proper that these questions shoul 4 

be submitted to the jury for its deterxination.® 
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in the onse of Shormoyer Ve Felis Logemen Shaix Wize 
Base B29 tio. 87, the court eaid, "A man, in reepondent's 


situation, would perhaps have sotioed that the elevator mes 
near & floor and would have remembered the danger ef having 
his foot emught whould he throw it back; but, whether a foure 
teen year old boy shou'd #6 closely Observe end exerviae such 
a degree of prudence, we think, was a question for the jury.* 


The cuse of Martin v. Eline Og., 849 3.¥%, 
965, involved a boy sixteen yeare of age who wan an elevator 
operator. In thet ense the court snid, "Although the parte of 
the spplience and their physical relation to each other and te 
the surrounding objects may bave been plainly discernible, yet, 
unless the dangers attending the use of the apelience were 
Likewise obvious to ont of his understanding, pleintif? eannet 
be convicted of contributory negligence. Ordinarily, it is a 


question of fact, and not one of law, whether, conzideriag his 





age, experience and intelligence, the exployee did understand 
and apureclate, or cught to have understood and appreciated, 
the danger to which he wee subject ed.* 


The onse of itizen's Honk ¥. Foitweather, 127 Ark, 
63, involved a boy fourteen years of age, The court pointed 
eut thet the plaintiff had testified that *there was eneugh 4 
Light for him to see, md that if he hed looked he could have 
seen that his foot would strike the beans of the floors, but 
we think it was ® question for the jury, under 511 the oir 
canetenees, to determine whether the bey wes of sufficient 
disoretion and intelligenoe to appreciate the danger so ae te 


be held to have assumed the visk.* The oourt held that it 
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eould not be held as a matter of law, sither that he had 
assumed the risk or wae guilty of contributory negligence, 


The nee of Strawbridge v. Bradford, 128 Pe. St.)200, 
involved - boy thirteen yearn of age, In that conse it wae 
charged thet the plaintiff had been guilty of contributory 
negligence and it was urged that the trix] court should have 
given © pereuptory instruction for the defendant, With ree 
gard to that contention the oourt ssid, *It amet be borne in 
mind that thie plaintiff bad sot attained the age when eufe 
ficient capacity to be sensible of denger and te avoid it is 
presumed, A boy's axpeaity is the measure cf hie responsibility, 
ani if he hus not the ability te foresee und svaid the denger 
to which he may be exposed, negligence vill net be imputed te 
him if he unwittingly exposes himself to it, * * * When om 
infant who hae not reached the age of diseretion is charged 
with concurrent negligence it becomes iaportent te inquire 
if he bad sufficient understanding to comprehend and guard 
agpinst the peril he wee in, and this metter is ordinarily 
to be considered by the jury in aonseetion with the other 
circumstances of the ease, and under proper instructions from 
the court, * * * We are of the opinion that the question of the 
alleged contributory negligence of the slaintiff wap net a 
question of law for the cowt, but of fact for the jury, * * ** 


The onge of Otis ERleyptor oo. ¥. Monn, 191 Fed, 786, 
involved a boy sixteen years of age. I, the course of its 
opinion the court observed that *the degree of enre required 
of a boy of 16 may not be the sume an that required of an 
sdult. The question was one for the jury to deternine on 211 
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the oiraumstences of the ense, of which the boy's, age 
was one,* 


In the onee of Yotinnsl Life Insurance Go, v. 
Mokennn, 226 Fed. 165, which involved « bey whose age is 


stated in the opinion to have been 18 or 14 yenra, the 

boy teatified that he apprecieted the fact "that if i 

got beyond the enge, i would get hurt by getting caught.’ 
He admitted that if he had been paying attention he would | 
not have had his foot caught and that he got hurt because 
he was not giving attention to the question of where he wae 
stepping. Admicsions of a siwilar nature are to be found 
in the orese-exeminntion of the plaintiff in the ease at 
bar. Ig the oes cited the court said, *Aduiesions of 
this kind, found in the crosse-exomination, aust, of course, 
be taken in connection with the other fecte of the case as 
diselesed by the proof.” The court then pointed ot that 
the proof showed that a bey whe was a passenger on the ¢lee 
vator, saw the oper, tor rench out his bend, suppesedly, te 
open the door through which the bey wag to paee, As the 
operator made this motion, the elevater slowed dewn and 
stopred, When the boy observed thin motion, he stepped 
forward from the point wherohe had stood, newzry the middle of 
the cay, to a point near the door, but otepped too far, and 
as the elevator suddenly started up serim, it caught his 
foot between the elevator platfor= and the edge of one of 
the fleors of thebuilding. The court then said, "fhe boy 

* * © had sense enough and did renlise that if he stepped 
too far ond at the wrong tine he would get hurt. He knew 
the facts, and appreciated the possible danger if he faiied 
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te aot cautiously, ae the plaintiff, in teking this etep 
towards slighting in these cirownstances, guilty of con- 
tributory negligence? * * * Our common experience teaches 

us that very prudent persons often take some chanoes, and 
Tinka, even if they know the facts and appreeiate the risk 
they are taking. The controlling question is sot whether 
pleintiff knew or appreciated that it was dangerous to 

do as he did, but ia whether on ordinarily prudent person 
undex such cireumstences would have refreined from doing 

as he did." It was contended in thet case that the plaing 
tiff should be held to the consequences of contributory 
negligence, because he knew and appreciated the risk 

and danger attending whet he was about to do, ond never- 
theless did it, The oourt then referred to the enae of 
Mosheuyel v. District of Columbia, 191 0.9, 347, in which 

® similar contention had been advanced, as to which the 

court there said that the reault of admitting such o doctrine 
*would be to hold that all persone in making use of the public 
streets aseumed 511 risks possibly to arise from every known 
defect or danger," and would be guilty if an injury ws 
suffered by them as & result of such defect or danger, of con- 
tributory negligence. 





The case of Wise v. Ackerman, 76° Md. 375, involved 
a boy 14 years and 7 sonthe of age, the cireimstanecs of 
whose injury were very similar te those invelved in the case 
at bar, The court held that the trial court wes warranted 
in denying the defendant's motion te take the ease from the 
jury. Judgments for the plaintiff were affirmed in Quimby 
v. Bee Building Go., 87 Nebr, 193, involving a boy 12 years 
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eld, aud in Ropenberg Vv. Sehgolherr, 101 N.Y. Suppl, 508, 
affirmed in 197 WY. 58%, involving = boy 17 yeare of age, 


in voth of which the plaintiffs were injured by reasen of 
inadvertently permitting * foot, in the firet ease, to exe 
tend beyond the edge of theelevetor platform and in the 
second case to protrude through a hole in the side of the 
elevator wall, 


We are of the opinion that, under all the facte 
and cireumstances proved in this onee,it may not ressonably 
be held, either that the plaintiff ma of such age, intelliie 
gence snd experience thet he should be charged with the eame 
éegres of appreciation of the danger involved in the cireum 
stances he was placed im, or the same degree of care for 
his own eafety, that would be charged te an adult, or that 
hie conduct under those circumstances should be held to 
anount to contributory negligence ag «= matter of law. Those 
questions wereproperly treated by the trial court as que 
tions of fact to be submitted to the jury for their oonsidere 
ation and determination, 


in supvert of ite eppeal the defeniant sakes 
the further contention thet Willinas, the euployer of the 
plaintiff, was eccupying the defendant's premises in vicla- 
tion of the provisions of s written lence, betreen the deo 
fendant end Garleon, and for that reason the defendant had 
Violated no duty which it owed te the plaintiff or bis em 
ployer, end thisbeing co, the trial court erred in denying 
the Gefen‘ent's notions for a directed verdict, at the 
conclusion of the plaintiff's, case and at the conelusion 
of wll the evidenoe, The proof shore that at thetime the 















stat fo eee TR que e ganenieny’ SOR Sy OUT wre De ai | 
te goed ef herwhad ore ei ttataly ed? Modder’ ve it 
sadld inavaedanisielenndiectasadindenucmnns Kp 


ctenoners toa. Kon teen, hit ait bs vane write has 
| wht sated, san Mowe te Weer, Wiatate, ae tne soft, a (ad | 
ao te, tke tram, ff Diaada af pede 0, 













hap 


re mt 
ten x0 st wa 0 Rowsato nen teat Nea 





sowes “gt te rotten # 99 ommilenn | 
F | sonny ae ree femme oe ¥ ee ete LAR OCH hein ll 
washianan ate wh es, ote. 9 postindan ot & ome amoae 





oe att te preven ait’ eae 
gt Yo aeeetqme edt yemol cae sale aeitaentaws ‘esau’ “—_ 

alone as, ea Leg  teganmoten at by mon osm sutton 
“oh bia coment: r te oe | 





putyend mt "bones panne ot en aie | 
leat, Be atetbewe, heteork x rok mato, er 
 hieehiaee oth th baw wade so bbeetiiinie, pin Pi ; 


ol fe 


plaintiff woe injured, a written lease wae in existence be- 
tween the defendant and Garilson, covering the mtire fourth 
floor in question, and this lonse contained » provision 

in which Gerleon agreed not to allow the promiaea te be 
eocuphed, in whole or in part, by any other person, and 

not to sub-let the premises or any part of them or acsign 
his leases without in each case, first obtaining the write 
ten consent of the defendant, Uownael for the plaintif? 
urge several matters in reply tothis contention of the cee 
fendant, but in our view of the case it will be necessary 

to consider only om of them, which is that the defendant 
had notice, through ite agent, long prier te the dute of 

the plaintiff's injury, that Williems was coeupying » part 
of the floor which was lensed to Carlson, paying the rent 
therefor to Garleon, end, having this knowl dge, nevertheless 
permitted the statue to continue, snd that being #0, the 
defendant iteelf must be deemed te have had such knowledge 
snd to have permitted the situation to continus, snd, there 
fore, the defenient must be held to heve waived the covenant 
in ite lease, to which reforenee has been made, The defende 
ant urgee further in this connegtion thet Filson & Gompany, 
who were the agents ef the defendont, having charge of thie 
building, did not have authority to change, aodify or waive 
any of the provisiogs of the written lesse; that an agent 

to rent premises and to collect rents, has no power to consent 
to the substi tution of ® new tenant nor te alter or vary the 
teras of the original lease; and that the knowleige of an 
agent connot be iapeted to a principal, unless such knowle 
edge relates to such matters aa are within the soope of the 
agenoy. While that is a correct atatement of the law, we are 
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ef the opinion that the evidenee in the record fuile to 
bear out thin contention of the defeniont, for falter H, 
Wilson, the senior member of the oompany, testified that 
he wes the general agent of the defendant for this build- 
ing, in full contre] of the building, “with power to lease 
and subleese and make arrangements with the tenants.” uch 
being the power of the apent, if the preef ahoes he had 
Knowledge of the sub-tenanoy, ond nevertheless permitted it 
to continue, such knowledge and setion aust be imputed te 
the defendent. fhe question of whether #ileen & Company 
did have knowledge of the sube-tenaney of Williams, ia the 
subject of conflicting testimony. i+ waa therefore one of 
the iscuee properly subsitied to the fury in determining 
the alleged guilt of the defenaent of the alleged neyligenm 
charged in the declaration. It is coneaded by the defendant 
that no question concerning the extent of the legal duty 
owed by it to the plaintiff, is involved on this s»pesl, 
wiless thia court osm aay that the verdict of the jury 

ig spminst the manifest weight of the evidence on the 
question of whether the defendent did have notice of the 
sub-tensnoy of ¥1))iame, 


On that issve, Giliisme wee called ac & witness by 
the plaintiff? and testified that he had been conducting hie 
business as # tailor, oesupying a pert of the fourth floor 
of this building 2s a eub-tenent of Carlson, for about seven 
years prior to the date of the plaintiff's injury, employing 
an average of 10 people ond sometimes as seny as 15 people, 

He testified that he paid hig rent to Garleon; that foraerly 
the representative of Wilson & Company, who handled the esllec 
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tion of rents from Gqrison, was one Saboock, but that later 
these collections were made by one Johneon, On oronseexaninne 
tion Williams teetified that at the tine be subleased the 
portion of the premises he cooupied, from Carison, he did 

not conwult the Srily sews Gowpany nor Vileon & Gompanyy 

Dut wande hia arrangenent with Garleon. The evidence shows 
that the fourth floor was entirely open and unobstructed by 
partitions, vith the exeeptien ef a small epace used as an 
office by Carlson; that beth Carlson end Williams were in 

the tailering business, @ach of then operating « number of 
mechines in comection sith theiy business, «nd that the 
portion of the apace used by Wil! jaws wae ot the north end 

of the room, the entire reom being about 60 fect wide and 

80 feet long. Further, on oross-examination, Wii lieme 
testified that at one time there was & align about two feet 
equare aoress the entrance dvor to theee premises, «ith 

his name on it, and that this cardaras first put up about 
four years prior to the time he was teatifying, ond it was 
taken down in July, 1922, when o reenyrangenent of the space 
whe made under shich the defend=nt took over sbokt 500 square 
feet of the spase at the north end of the floor, at which 
time "there was some partitions changed there and the cards 
were teken down.” On redirect examination, Willisas testified 
that he was frequently present xt the time Johneon called to 
collect the vent from Carison, and that at one time he dig- 
euseed with Johnson the question of taking the Lense of the 
premises held by Carloonm, hiuself, and that he had also talked 
with Johnsen about certain repeirs, 


For the defendant, Walter H. “ilsen teetified that 
he was the agent of the defrniant, having control of the pree 
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mises in question and that he had been auch for 10 or 12 
yours prior to the date of the pleintiff's injury; that 
generally, in lessing the preswievs, bie firm used their 

orn judgment; thet at the time of the pleintiff's injury, 
Johnson, who woe practically a mwenber of the firm, had 
charge of the premises, ileon further teatified that 
prior to the injury of the plaintiff he had no noties or 
knowledge of the faet that Carleen wae permitting §illiems 
te ocoupy a portion of the presises, umier either a aube 
less@ oF an Senignment, On orosm-oxrsmination, “ilsen 

was aoked whether he mennt, by bie direot testigony, that 
he, se the defendant's agent, bad no persennl knowledge 

of Williems’ subteneney or whether he meant he had no 
knowledge, either personal or through the exployees of “is 
firm, and he anewered, "I con’t any ae to that * * * T have 
geen ir, tiliieame in the office oecasionslly, - my offire,- 
i didn't know for quite a while what be wae therefor. le 
was telking to Hr. Johnson * * * I saw bia there teo or three 
times, perhaps.“ Wilson eae eked on erose~exemination vhet 
he would have done about the aktter if he had known, prior 
to the plaintiff's injury, thet Willises was occupying ® 
part of the premises and that Gorleon had sub-Let the space 
for the surpose of helping meet his rent, «nd he angwered, 
without objection, that that wis « herd question to anaver 
*heesuse ir, Garlaon was occasionally slow in his rent, bat 
we got 1%." It os» esra from tie evidonee that Carlson's 
Lease was caneelied just a year subsequent te the tine of 
the plaintiff's injury, newely, in January 1924, ond at that 
tine a new lense was executed by the defendent te Carleon 
for the portion of the space he wns occupying, oof a separate 
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lense war exeonted by the defendant te Yilliams, for the 
portion he cocupied, Wilson tectified thet he did not find 
out thet Willieme wan in the premices er a subetonent until 
these new letses rere executed in Janusry 1924, 


Garison, called as « witness by the defendant, 
testified to the effect thet be 414 not "get the consent 
of ony officer of the Ghicnge Gilg Hews Company’ nor 
*have the consent of Bilson, the #gent,” te sube-Let or pere 
mit Williams to ocoupy @ portion of the premises. Om cross= 
examination he testified that Willis@es had been oecupying his 
pert of the premises since the apring of 1919, Garlson wes 
asked by the court whether at or sbout the tige he entered 
inte his last lease with the defendant, he had any talk 
with anyone sbout Williams being there es © subetencnt, 
and he enid thet to the best of hie knowledge or recollection, 
he thought he did have euch a talk with Sabeook, who, the 
proof shows was at thet time commected with Wileon 4 conpeny 
in the seme cepreoity that Johnson ras later connested with 
that concern. In further response te thie incuiry Gprleon 
tentified that "in » general way, I epoke to Mr. Beboock 
that I had a tenant, Mr. Willieme.* wring the oross- 
exemination of Garleon he was asked by counsel for the plain- 
tiff, *Ouring all this time waa there any converention in 
which the subject of Willism's standing there has been dise 
cussed in any way, 28 to shether he was * sub-tenant?* fe 
that question Grieson replied, "I have in the anme way as to 
M2. Babcock, f am positive I have been spenking to Mr. John- 
son, but it wee in » general wy that he leased out part of 
that floor,* 
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Johnson, omiled an «a witness by the defendant, 
testified that he had been concected with "ileon & Company 
sinee January 1971, tro yeor@ prior to the time of the plaine 
tiff's injury, He teetified further thet he had no knowledge 
or information or notice prior to the tise the plaintiff was 
injured, that Garleon was sub-lesging » part of his premises 
te Williams or permitting Willicme to cecpuy any part of the 
premises, Jehnson wae asked by counsel for the defendant 
whether Garlson ever condulted him or requested his permission 
to sub-let any part of the premises leased by him to Williems 
and his anewey was, *I never had any business connections with 
Ur, Williams,” He testified that be di¢ not reoall ever seco 
ing William's name on the door. 


With reference to the eancellation of Carlson's 
lease, & year after the plaintiff wae injured, it is the dee 
fendant's argument that no knowledge of the fnct thet cnrlson 
had subeLet any part of lie premises te Yilliemsa, exmwe to it 
er ite agents until shout that time, and thet as seon ae such 
knowledge did come to it, bis leseeywas cancelled; and the 
contention is that thie soction we taken by reneon of the 
fact that the defendant took the position that this wae 2 
Viclation of one ofthe express provisions of Carlson's Lease, 
and it was therefore canesiled because of euch violation, 
in our opinion the record tends qiite atrongly to show thet the 
yeal resson why Carlson's lease was caneslied for he entire 
spaces, was the fact thet the defendant wis having trouble 
eollecting the rent for 11 that space from darleon. On this 
point, Johnson, the defendant's «itness, wae asked what was 
the eceasion of hie cancelling Oerison’s lease, und he snewered, 
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‘why, Herman Carlson proved to be a tenent that becane 
delinquent in rent, he was vehind tro or three months, 

and I went up to seehim. * * * The ocension of my going 

to see Garlson was te find out why he could not pay his 

rent and to be courteous to him, to tell him that if he 

did not pay bis rent i would have to eve for posreasion, 

We had a tenant for the prewises, «nd that is the time he 
brought it out that Fillinms wae « subetensnt, * * * That 

was the first tive I knew he wee o sube-tenant of darlson's,” 
He testified that he then mde his arrangement to recrive 
from Williams, Gireet, hia pertion ef the rent he wae pay= 
ing end he give Wiliiume a lessee for the part of the premises 
he was occupying, snd eanoelled Gerigen's lease for the entire 
space and gave hie a new lease for the pert of the prealses 
he wes oacupying. Wilson's testimony contains an admission 
of the anme sort, se to the reseon for cancelling Garleon's 
lease in January 1944, He testified that it me cancelled 
"with the purposécof renting to other people,” and then they 
gave 2 leage to Williams and one to Garleon for the respective 
portions of the premises they were ocenpying. Ag already 
pointed out, Hilson sleo testified thet if he bad known prior 
to the time of the plaintiff's injury that Yilliame was in the 
premises as a subetenont, it res difficult to say just what 
he would have done, = not becoune that wes not in conformity 
with the provisions of Carlson's lease, but because Garrison 
was & tenant with whom they frequently had difficulty in 


getting payments due on the rent. 


fhe witness Johnson teatified further that he never 
had any dealings with Williams but thet all of his dealings 
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were with Garlson. On orona~exnminntion he toetified that 
he frequently saw Willises in Onrleon's premiese but did 
not know whether he wae « working man or *s part of Cerleen's 
@etablishment there,” - thet Williams wae elesyr at work 
and did not appear te be in charge and thet he never knew 
Willingas hed any employees there. He denied that he had 
ever had any tolk with #illiaas concerning some repairea 

to be made in the premises,in which he had made any state~ 
ment to the effect tient he did not recognize = eub-tenant, 
Re elso denied thet he bad ever had any talk with Williams, 
in which he discussed the fact thet Garlson wee unable tea 
pey his rent and asked Williams to take over the lenee, 


Sabeock, ealled as 4 witheas by the defendant, tee» 
tified that he wes a epecial partmer in the firs of Wilson & 
Company for ten or trelve yeare prior te danuery 1925, a year 
before the time of the plaintiff's injury; that prior te thet 
time he bad entire charge of this property; thet Gprieon had 
been = tenant for seme years under © written lease, and thet 
he had never known of Carlson permitting Siliiawe to oeeupy 
& part of his pres ises, and thet hehed no recollection of any 
eub-tenente in thie property at sll, oni if there were any 
they were there witho&t consent. He alse teatified that se 
had ne recollection ef any conversetion with Garleon releasing 
to the subeletting of any purt of these premises, ond that 
he did not Know Hil \iems end as far as he knew he had never 
heard of him before, On crogs~examination he testified that 
they had a grect deal of trouble ooliecting the rent froa 
GaFison and he frequently went to the premises fer the pure 
pose of oollecting the rent, 
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The plaintiff re-oalled Williams as o witness 
in rebuttél and he testified that some time in Junuary 
or February, 1991, tro youre before the tise of the plain~ 
tiff?'s injury, he hed = comversation with Jchason abort 
sone reprirs in the building, in which Johnsem made the 
statement the t he did not resognise subtenrnte in thie 
Wullding, He further teatified that someting during the 
fl, pricr to the time of the plaintiff's injury, he hed 
another conversation with Johnsen, in «hic! Jabusen asked 
hin to tare over the least om theese premiees, because 
Cariserm wie wesble to poy the rent, Ke further testified 
that during the month of July, pricr te: the claimezifi's 
injury, the defendont took over some apace at the north 
end of the floer covupied by Carlson and himself, whick 
involved the largest port of ths apace he was then oooupy~ 
ing, end neceselitated Sie soriag further south on that 
flcer 2nd he had * cenversation «ith Johnsen on the subject, 
and they meesured out the apace, smd aftex that Johanson 
asked hin 4f that was encygh space for him (Gilliess) * that 
we measured out, whether the walk beteecu the tue tables, 
Ga*leon's and mine, would be sufficiently wide enor gh, and 
little deteila coneerming the moving of pipes, ant different 
things like that," Ke also teetified that he hed teen in 
Pilsen's office five or wix tises with reference to paying 
the rent, and that when he went there he scw My. Bilcon and 
on One oceanion falked with him sbewt some ckangee he wanted 
to anke in the shop “and I didn't went to anke them until 1 
was positive whether Ghrleen would stay there, and there 
war some question about his lease being reveked, * * * Johneon 
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was talking to me about conditions there, thet he had a 
hard time to collect the rent." 


The defencont again exnlled Johnaen to the stend 
and he repeated some testimony he had already given in 
denisl of the conversations Williams elsimed to have had 
with hin, and he teetified thas he never bad any talk with 
anybody concerning the machines, exeept Cerlaon, 


We are clearly of the opinion that on thie cone 
flicting evidence, it would be quite impoesible for this 
court to say thet the verdict involving the finding ef the 
fact that the defendant, through, ite duly authorised agents, 
had knowledge of the presence of filliams in these premises 
and of the relations exieting between him end “arisen, ras 
against the menifest weight of the evidenes, The teatimony — 
submitted in behalf of the rlaintiff shows that Yilson & 
Qompany did have that knowledge, through Baboock or Johnson 
oF both, and while thet is denied, parte of the testinony 
submitted by the defendant itself tend» quite materially 
to sorroborate the plaintiff's contention ca thia paint. 
Johneon testified that he never had any vusiness connestions 
with Williams omd that he never had any knowledge of the fact 
that Williams wae in the premiges under some arrangement 
with Garleon, se 2 subetenant, end that he never knew Wiliiems 
was there in that capacty until Carlson divulged the fact 
in January 1024, At another point in hie testimony Johnson 
stated that se never had any dealings with Williams and that 
although he sow him in Carlson's presises, he supposed he 
was oge of Garlecn's workmen, #iliiame, on the other hand, 
testified thet he did hove talke with Johnson about the rent 
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and about repaire; thet he hed been in the office of Wileon 
& Company, “pexbays five or six tiues,* net on Carlson's 
business but on his own business, fhe testimony of defende 
ant’s omn witness, WYileon, tends to correborate Fil liam 
vather than Johnaom, for he testified that he 4i¢ see Williome 
in the office of Wileon & Company * number of tices, end he 
added, *he wae talking to wr. Jobnson.* hile Filson 
testified that he had no knowledge himself se to the aub- 
tenancy of Williams, pricr te the time of the plaintiff's 
injuzy, he geve testimony which intimated very strongly thet 
that feet, in and of iteslf, would not hawe necessarily intere 
fered with Williams’ pomsesgion, if he had known of it, but 
thet it would heve been difficult for him te sey just what 
uree would have been pursved, the reason given boing that 
Gavleen was not very desirable from the atendpoint of hia 
payments, Wilson aleo teatified that he could not say that 
At wae correct that he had no Wnowledge that Filliome was 
oceupying & part of these premises until Jenmuery 1994, and 
thet he had seen Williams in hie office » nuzher of tines 
talking with his partner, Johbneon, and that he made no ine 
quiry oe to why he was there, "He was not a tenant of cure 
at thet time.* 


The eceupation of a portion of these premises by 
Williams was open and evident and it exiated over 2* period 
of yenre. A similar insue was presented for consideration 
in Zold Vv. Medison Building Go., 216 Ill. App, 29, where the 
evidence on the question was alee conflicting. As in that 
Case, go in the cuse ef bar, we are of the opinion that it 
was for the jury to any, umder all the feets and circumstances 
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shown by the evidenes, whether the alleged subetenant wae 
oooupying the premises with the implied consent of the dee 
fendant. We are therefore of the opinion that the trial 
court did not err in denying the defendant's motion for a 
peremptory instruction on the theory contended for, 


The defendant oompleine of the action of the trial 
court with regard to certain of the instructions. In one of 
the given instructions the court told the jury thet the owner 
of = building owes persons who are on the premises by the 
invitetion of the owner, either expressed or implied, the 
legal duty to exercise ordinary care for the safety of such 
persons, By this instruction the court further told the 
jury that what was seant by an implied invitation was that 
one was there for a purpose connected with the business in 
which the owner was mm gaged or which the owner pemmits te 
be omried on in the premises, “if any.” Thies instruction 
further told the jury that if they found from o preponderance 
of the evidence that the employment of the plaintiff was une 
lawful, then they were further instructed that the act of a 
child in sccepting and entering into such employment could 
not be unlawful go far as the child was concerned, While it 
is not erroneous to refuse to give an instruction which merely 
states an abstract proposition ef law, the giving of such an 
inetruction will not be considered erroneous if it is applicable 
to the facts involved and is not suscentible of being construed 
as an inferential statement of opinion by the court on the 
facts, and in our opiniog, this instruction say not reasonably 
be enid to be subject to that objection. It ie urged thet 
there war no proper evidence in the record from whieh it could 
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be inferred that the plaintiff was upon the defendant's 
elevator by ite implied invitetion, From what we have 
already atated in this opinion, it will be seen that ve 

do not conour in thet contention. It is further contende 

ed by the defendent thet the giving of thia instruction 

wae @rroneoug becaure it ignores one of the importent ele- 
mente in the defendsnt's eese, namely, that the plaintiff 

was not on the premiees by either exprecced or implied 
invitation of the defendent. The instruction wag net open 

to that objection, because if does cot purpert to contain 

& oomplete recitation of the iexuee nor does it direct « 
Verdict. In connection wit) this inatruction, the defende 
ant aleo complains of the sotion of the trial court in 
refusing to give an instruction which 1¢ tendersd, which 

told the jury, 19 © matter of law, that the Lease between 

the defendant and Garlecn was a valid and binding contract 
between those parties and that the provision contained in 

it, prohibiting * eub-Letting of eny pert of the premises 

or an ascignest of the lesge, without first obtaining the 
eonsent of the cefendant, was % valid end binding provision, 
and that if Gearleon permitted Yiliisas to sesupy part of the 
premises or subelet euch part to him without firet obtaining 
the written consent of the defendant, then such act on the part 
of Garilgon was in Violation of the tefme of the lease referred 
te and therefore wee void and not binding on the defendant, 
and the occupancy of any pert of the premises by “illiams, 
prior to the date of the plaintiff's injury, was unlarful 

end Wililame wos & treapugesr in the defendent's building 

end the pisintiff wae a trespasser in the defendent's elevator 
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at the time of his injury. it seeme cuite clear that the 
action of the trial court im refusing that instruction 
was proper, begause it by no means followed either that 
Willieme was a trespasser or that the plaintiff was such, 
because a valid lease existed between the defendont and 
Garieon and contained the provision referred to, fhe 
Fensons why that is 20, have slready been discussed, 


The defendant further complsine of the action 
of the trial court in giving two inetroctions subsitted 
by the plaintiff, each of which eontsin a somewhat lengthy 
statement of the el legetione which the plaintiff hed made 
in bis declaration, snd closed with @ statement to the 
effect that if the jury found from a preponderance of the 
evidence under the instructions of the court that the 
Plnintiff hed proven his enge, as 20 slleged, then the 
jury showld find the defenimt guilty, ‘Similar instruce 
tione have recently been saporoved ‘ey the Supreme Court 


in Lisks ¥. Ghiearo Rellways do,, 318 I11. 570. 


The defendant contends further that the trial 
court erred in refusing on instruction which it tendered, 
by which the court wes requested to tell the jury if they 
believed from the evidence that the plaintiff knew, prior 
to and on the day of the accident, that the west side of the 
elevator was not enclosed, ani thet if he permitted his foot 
to project beyond the edge of the elevator platform, his foot 
would be injured, then the plaintiff eouid not recover, We 
are of the opinion that the triel court did not err in refusing 
to give that instruction, The reasons for that opinion appear 
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from statements we have already set forth in the course 
ef this opinion. 


The defenimt also contends in support of its 
appeal] that the dasmges which the jury awarded the plaintiff 
by ite verdict are wholly excessive and manifestly out of 
proportion t the damges proven by him. In this connece 
tion numerous eases are cited, involving the question of 
whether the damges awarded by the juries in those cases 
were excessive in view of the injuries there complained 
of, and in many of which courts of review held that under 
ali the facts there involved, the damages were excessive, 
Many of these Gasee were decided some years ago. Ye have 
already hed ccoasion to observe on this question that auch 
Cases are of Little value in paseing upon this mestion 
now, This is apparent from the fact that in resent years 
the purchasing value of money has greatly depreciated, while 
most of the things that money buys, ineluding net only come 
forte but neoessities of life, have greatly appreciated, - 
each of those propositions, ef course, involving the other 
to some extent. In connection with this question counsel 
for the defendast has called our attention te the case of 
maskeliunas, by -is next friend, v. Chiceso & W. Indiana 8B, 
Gon, IlLinois Appellate Gourt, Pirset Metrict, exse No. 28837, 
Opinion filed December 24, 1924, not yet reported, in which 





ease, & boy 8 years of age suffered an injury necessitating 
the amputation of a leg below the knee, where this court 
held that a judgment for $25,000 was not exeessive, Counsel 
eall our attention to the fact that in that case the suit 
of the plaintiff? was by his father, as his next friend, and 
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an the course of that opinion it was ateted that the judg- 
ment there involved, included not only the personal injury 
of the boy "but also whatever the father aay have for the 
less of the son's services during his minority, Ameriosn 


Gen Go, Ve BiLd, 326 111, 227; 
203 311. 836;" ond eounss) then argue that in the case et bar 





avery diffe: «ent situetion ia presented because plaintiff 
brenught hie suit by hie mother, an his next friend, snd the 
record contains no proof te the effect that the father is 
dead or why he was sot the one te bring this setion as the 
plaintiff's next friend. He do not consider that the faet 
that we held in the conse eited that 4 judgaent for £25,000 
was not excessive, and the elewent of loss of the sinor's 
services war there present snd the ainor there involved was 
some years younger than the plaintiff in the case at bar, 

ig of any agsintence one way or the other, in this omse, 
although the damages awarded are higher and no element of the 
loss of the minor's serviees or ability te earn wages during 
his minority ia here involved, 


Our attention is called to the oase of Foresen 

iro th iezik i merdian v. Consumers Go., 226 I11. App. 
662, where a boy 15 yenra of ace mffered an injury necessite- 
ting the amputation of Sis right leg below the cKnee, in which 
case, this court in Ogtober 1922, affirmed a judgnent recever~ 
ed by the plaintiff amounting te 925,000, out required a 
renittitur of $10,000 In the course of the opinion in that 
ease the court seid that while it is true the boy's physical 





activity was iapaired on sccount of his injury, there was 
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nothing in the record to justify the conclusiog that his 

@arning power would be diminished thereby. in our opinion, 

there are many elements properly entering into the question 

of damages, not referred to by the court in that opinion. 

Our attention ie ulso exlled to the case of Ligka v. Ghigage 

Bye..Go,,. 9353 111. App. O98; 326 T11. 570, were there was a 

verdict for the plaintiff fixing his damages at the eum of 

$25,000 which was redueed by » remittitur in the trial 

court to $17,000, judgment for that semount being effirned 

in this court. Im that onee the pleintif? ene a boy three 

yeers ond five monthe of age, ond his injmries resulted in 

@® lose of hia right leg, five inches below the knee, This 

court was not onlled upon to paee on the ieetion of whether 

damages of §25,000 should be considered as exetasive in thet 

case. in Posch v. & S82 Til. App. 341, 

this court discussed thie question citing eases, in 1891, 

a judguent for $25,000 for the lese of « leg, wos surteined in 

Erthmen v. Brocklyn ¢ 131 H.Y. 576, and in 1907, 

the Appellate Pivision in that wtete required the plaintiff 
to remit $10,060 from the judgaent for $35,000 for the less 

of a leg, in Heakes v. §,Y.%. 

8.Y. Suppl. 522, The same court suatsined » judguent for 

$32,500 for the lose of an arm in 1917, in Roeder v. Erie 

Balla OO2, 164 N.Y. Suppl, 167. In the conse of Go, Ry. & Power 

See Ve Gimme, 126 G8. F,850, a judgnent receovered by the 

plaintiff for the lose of a leg, in the sum of $37,500 was 

sustained. The Suprese Court of Ohio sustained a judgment 

for $75,000 in 1923, for the lose of both legs, in 7.0, # 0.8.8 Ge 

¥. Miller, 140 Wi. &. 6i7, «mc in 1911 the Supreme Court of 

Oolifornia required s remittitur of $30,000 on a judgment 
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ef $100,000 for the lose of both legs, in the case of 
Bibell_v. S09, Pacific F, B. Go,, 116 Pac. 513. while the 
judgment for $35,000 for the loss of the rivht leg below 
the knee by a boy 14 or 15 yours of age may beconsidered 
&@ liberal award of damages, we are not disposed, under 
conditions as they prevail today with regard to living 
conte and the purchasing value of money, te consider 
them #0 excessive es to call for a remittitur, And cer- 
tainly, such damages could not be considered as being so 
excessive aa to indicate passion, prejudice or undue 
sympathy on the part of the jury, such ae to opll for 4 
setting aside of the verdict and judguent. 


For the reasone stated in the foragoing opinion 
the judgient of the Superior Court is affirmed, 


JUDGELET APPIRMED. 


TAYLOR AND O'CONNOR, JJ. CONCUR, 
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HARRY ¥. GURLEY, 
Plaintiff in Error, 
ERROR FQ 
v SUPERIOR GOURT, 
GQOK COUNTY. 
GHIGAGO CITY RAILWAY OONPANY, 
BT Al, 
Refendsnts in Error, ;9 TA & "Ba coy AI exe 


oO 


Opinion filed Des, 83, 1925, 


BR. JUETICR O° CONNOR delivered the opiniean 
of the court, 


Plaintiff brought an action agninet the defendant 
to recover damages for personel injuries, The case was tried 
before a judge sand & jury; there wee a judgment in defende 
ants favor and plaintiff hae sued out this writ of error. 


Tke record discloses that between four and five 
e'clock on Sunday afternoon of October 1, 19°", plaintiff 
who was thirty-two years of age, was driving © Ford sedan 
automobile in an exsterly direetion on 59th atreet, chicage, 
end it eollided with one of defendants’ west bound street 
ears. Pyaintiff was severely injured. He asks for a ree 
veresl of the judgment *upon the ground that the trial court 
committed reversible errors in ite rulings upon the inetruc- 
tions snd in its rulings upon the admission and exclusiog of 
evidence.* 


From the evidence i1¢ appears that on the day in 
question, plaintiff and his wife were visiting plaintiff's 
parents, who lived at Ho. 715 West 59th street, Chicago, 
and shortly before the atéident plaintiff's sister, together 
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with ber young daughter about four years of age, drove up 
in front of her parents’ home in her Ford sedan; that 

she stopped the automobile in front of her parents’ home, 
ami as there wae an automobile wtinnding near the curb, 

just to the eset and in front of her car, she turned the 
front wheele slightly to the left so that she might be able 
to drive the oar ardund the standing automobile, when her 
mother, plaintiff and hia wife got inte the automobile 

for the purpose of taking @ ride. When she stopped the 
automobile she sounded her horn to notify claintiff and 

the others that she ens waiting for them ond oe she did 

not at once sec any of then coming from the house, she 
decided to pet out end go inte the house for them. ith 
this in mind, she Locked the automobile by turning the key. 
mis lock disconnected the steering epooratue from the 
front wheels so that it wea impossible te guide the oar, 
‘after locking the wheel she saw plaintiff, hie wife and their 
mother coming from the house. The aother and plaintiff's 
wife got in the rear seat of the our, Piaintiff got in the 
esr and sat at the wheel, His sister acved over on the 
ffont seet to bis right with her little girl standing by 
her right side, Plaintiff then aterted the automobile withe 
out having done anything to ascertain whether 1¢ wae locked. 
fhe automobile started in a nerthensterly direction, which 
was the direction he desired to go and when the left front 
wheel had abott reached the north rail of the south street 
ear track, (there being 2 double line of street ear tracks 
in that street) he ondoavored to turn straight east in the 
south or east bound track by turning bis steering wheel, but 
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since the leecking of the automobile by hio sister had 
disconnected the apparatus from the front wheels, the 
gar continued in the northeasterly direetion until the 
left front whee) had about reached the north rail ef the 
north or weet bound track, when for some unexplainable 
Feason, 2acording to the testinony of plaintiff's witnesses, 
the automobile turned in a southeasterly direetion and 
when the left front eheel hed resnched # point abot a 
foot south of the south rail of the north or west bound 
track, a weet bound street ony struck the automebile, 
severely injuring plaintiff, bin sister, plaintiff's 
mother and the little child, each of whom had « suit 
pending against the street onr company, claiming damages 
on account of the collision in question st the time of 
the trial of the inatent ened, 


Plaintiff's contention shortly ie, that he wes 
guilty of no negligence in failing to discover that the 
steering wheel of the oar wen locked and that the soteraan 
of the street car knew or should bave known, by the exer- 
eise of ordinery care, of plaintiff's predicament in anple 
time to have stopped the street car and prevented the col- 
Lision, On the other hand, the defendants’ position, in 
brief, is that the oar wae not being operated ot an excess- 
ive rate of speed = not sore than twelve to fifteen miles 
per hour and that the motormen did ai1 in his power to pree 
Vent the coliision as soon as he wes able to discover that 
& collision was inninant. Defendants’ witnesses gave testi- 
mony to the effect that the autencbile oontinued in « north- 
easterly direction until it collided with the left front 
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part of the car; that the wotorman was guilty of ne 
negligence and the contention is thet, inasmuch as the 
verdict of the jury finding in defendants’ faver is the 
only one justified under the evidence, it ought not to 
be disturbed, 


Plaintiff, hie sister who owned the automobile, 
hig mother and one Boston, who wns a passenger on the plate 
form of the strest car, gave testimony on behalf of the 
Plaigtiff as to the occurrence, The notorwan end two 
passengers, one of whom was on the front platform of the 
street car and the other on the first cross seat on the 
south side of the utreet car, were called and testified, 
concerning the accident, by the defendonts, 


Plakntifs testified that he wae 33 years of age 
and lived at Lake Zurich; that on the day in question, he 
and bie wife were vieiting hie parents at their home in 
Chicago; thet hie sister drove up in her Ford Sedan in front 
eof his parentd@ home between four and five o'clock gunday 
sfternoon; that his sister sounded her horn and their sether 
rapped on the window signaling that they would be out; that 
he got in the machine and took the wheel; thet the car was 
near the south ourb, a short distance west of another car 
Standing near the curb; thet the froat wheels were oranped 
a little toward the northeast; that he had driven Ford 
ears before and other sutemobiles for about ten years @ 
nearly every kind of = car in the army; that he underatood 
the method of locking @ ford car; that when it is locked 
the steering wheel is disconnected, so that the automobile 
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cannot be guided; that he did nothing to ascertain 

* whether the whee) was locked; that when they were 
ready to go, he simply started the car as it wae headed 
in the direction he wanted to go; that in the direction 
it wes traveling, 1% would go about three feet east te one 
foot north; that he intended to turn east in the south 
track; that when he had reached the proper point, he turned 
the wheel, but the opr did not respond; that he was going 
about six or @ight miles per hour; that the etrect mas 
paved with brick and in good condition, with granite 
blocks betreen the street onr reile and tracka; that the 
first he anw of the our was when he left the ourb, and it 
was then about the middle of the block erst ef Union avenue, 
which would make the street car about 175 feet east of hin; 
that when the automobile got somevhere near the sarth track, 
he put on thebrake to stop the onr end for sme unexplainable 
Teaeson it turned to the southeast; that “he then releaeed the 
vrake and let the mrchine coast end when the left front 
wheel was about one foot south of the south track the ecole 
lision eocurred and he leet consciousness. He further 
testified that he di¢. net recall looking ot the wheels 
of the autozobile when he got into the car e did not aotice 
how they were turned at thet time; that he first discovered 
the wheel was locked when the automobile got into the west 
vdound track, Boston testified that he wis employed as 4 
diming onr weiter ond was 34 years of age; that he had been 
to the effices of the attorneys for beth perties and had made 
@ etatenent te 6. J. Rea, an employee of counsel for plain- 
tiff; thet at the tias of the sccident he wns on the front 
platform of the street ear with e mmm named Paradise; that 
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he saw the nutemobile turn out snd @me into the weat bound 
track; that the automobile wae about 100 feet from the 
street oarvhen it pot on to the north track; that the 
motorman wee Tinging his bell; that when the automobile 
and & treet car were about 3) feet apart he jusbed back into 
the cary that when the atreet omr wae fifty or sixty feet 
from the autemobile, the motorman commenced outting on the 
air and ringing the bell; that the street ear ees going 
about 12 te 15 miles per hour, On erose-exnmination he 
teatified that shen the Ford left the curb, the street oar mas 
about 160 feet away; that be thoucht the automobile would 
turn oxst in the east bound track, but it eppenred that the 
plaintiff? lest control of the Ford. 


Pieintiff's mother wae cslled by plaintiff and 
testified that she wes 59 yearn of age snd hed lived in thie 
country forty years. he further testified eancerning the 
perties getting into the Pord ear in front of her house as 
above referred to; that when the autowobile started up she 
saw the strest or about the siddle of the bloek, east of 
Union avenue, being the first north and south etrect east; 
that she next noticed the atrect opr when the automobile eas 
over the south rail of the north track, and that the street 
Car wae then about the east sides of tinion avenue; that the 
automobile turned southeasterly after it had reached the north 
vail of the southbeund track, Upon crosa~-exesination she 
testified that she hed made 4 statement, in writing, to a 
Fepresentative of the strect car company and she identified 
her signature signed to it. This statement vas sade trenty- 
three days after the socident and she was aeked if she did 
not say in that state ont that *Just 2s ve got from behind 
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the etanding euto, I saw 5 weet bound oar coming 75 feet 
to the enst®, on’ she Snewered that she did not remember. 
When the defendant, later, put in their evidence that 
part of the written statement wide by the witness as to 
how the aceident occurred was read to the jury in whieh 
the above quoted statexent ae to the distance betwen 

the our and the automobile appears, fhe statement further 
reade, "I don’t know enything about the condition of the 


steering wheel.” 


Glare Brooker, plaintiff's sieter who owned the 
Ford oar testified that after driving the or in front of 
her sother’s home ehe turned slightly toward the north, 
sounded her horn to let the folke know ehe waa there, 
atopped the car and then locked the steering wheel as she 
intended te go into the house, but did not remove the Rey 
because she then heard & rap on the window and saw her 
mother motion that she was coming out; that the witness 
then soved over te the right hand side of «the seat and 
plaintiff then got in the car ani took the wheel; that she 
never said anything to her brother about the ear being 
leaked; that she forgot it; that she did not tell hin 
anything; that he aterted up in s northesateriy direction 
toe pes around the automobile parked nenr the curb; that 
when she got near the east bound track she noticed plain- 
tiff turning the wheel but the car did not change ites 
direstion; thet vhen the automobile was between the tro 
street cor tracks, the street oar was coming weet just 
east of Union avenue end the claintiff kept tristing 
the wheel; that when the automobile finally stepped 
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with ite front wheel south of the north track, the street 
@ar was about 66 feet away, On cross<-examination she tes- 
tified thet she had mde & stntewent to one of defendante’ 
representatives; thet he asked her questions snd wrote 
down the anevers; thet he then read it ond handed At to 
her and acked her to sign 1%; thet she glanced ever it 
and signed it. when the defendants were putting in 

their evidence, their counes) read from Mere, Arocker's 
atatenent in which it is stated that when the left side 
of the automobile was over the weat bound track ehe saw 
the wtrect oor which was two or three lots east * oming 
at a terrific foree"; that the stegring wheel on the 

auto did not work properly. 


Yor the defendant Paradise testified that he 
wa8 an elevator conductor in the federsl Building but, 
prior to thet time, bad been e waiter on s dining eo7; 
that he wae one of the passengers on the front veeti- 
bule of the street car; that he firet saw the automobile 
on the south side of the etrest thon it started from the 
curb in a northeasterly direction and at thet time the 
atrect ony had just crossed Union svenve; that the autee 
mobile kept on in the eane direction until the collision 
Cocurred; that when the automobile got into the east 
bound track, the street cor wae about 50 feet away; that 
the street oar was going about 10 te 15 niles per hour; 
thet he wae standing st the ‘eft hong side of the motorman, 
On erose~examination he teatified the street oar wae about 
fifteen feet from the automobile when the sutomobile 
started into the north track; that prior te the trial he 
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had a talk with Nea, an esployee of counsel fer plain- 
tiff in which he stated "At the time the avtouobile got 
into the west bound track or the track upon which we were 
operating, the street oar, in my judguent was shout fifty 
feet away from the cute.” The sotormn testified that he 
had been working ag & motorman for abuut &} yeare; that the 
etreet oar in question was about fifty feet long and weighed 
about 23 tone; thet he first noticed the Ford after it 

had left the curb; that i¢ was traveling in a northeneterly 
Girection; that the street oar was crossing Union avenue 
when the Ford left the curb; that he was going sbowt 15 

to 16 miles per how; that there exe no other traffic in 
the street; that he had no iden when the Yord started that 
it wus going to drive sorese the west bound track; that he 
fivat realised thie when about a car Length away; that he 
aaw the driver fumble with hie wheel and heard sereang of 
the people in the car; that as acon as he discovered this 
he threw his power off and applied the sir, the emergency 
brake and his reverse; that the Ford seened to inerense 
ite speed; that 1¢ did not stop at any tine until the 
eollisions that the left front end of the street oar 
struck the right front end of the Ford; that he ran about 
30 to 35 feet after the collision,  ‘White,who wae a phesenger 
on the street cer, sitting on the first cross seat on the 
south side of the csr, testified that when he saw the Ford 
leave the curd it wee abott 100 feet from the street oar; 
that the Ford kept treveling in 2 northeasterly direction 
until the oollision; that the strect osr was abott 30 feet 
avay when the automobile got to the east bound track; that 
the automobile was going about eight or ten miles per hour. 
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The evidence further shows that ae a reavlt of the 
Ovllision, the automobile was near the south ourb and some 
distance to the west of where the collision eecurred. Tre 
@vidence algo shows that the weet line of Union avenue was 
about 150 feet from the eact line of fo. 715 Sth street; 
that Union avenue end Weet SOth street are beth about 66 
feet in width; that it is nearly 12 feet frow the south 
curd of 59th street to the south rail of the east bound 
track. Ag is usuel in such oases, the textinony of the 
several witnesses differs an to the location ef the street 
eax md the automobile at a given time and ae to the distance 
vetween them when it became apparent that a2 collision woula 
occur. There are other differences as to the physical site 
uation and euch differences are to be expected beonuse they 
are but opinions of the several witnesses, 


Counsel for plaintiff stetes that the controlling 
question is, was the street car a sufficient distance away 
from the automobile when it first becase apparent that there 
would be a @ilision to enable the motorman, by the exercise 
of que care to have avoided the collision, It is mntended 
that the evidence discloses that had the motorman exercised 
due onxye, the collision vould not have cceurred, end that 
thie ig shown by the fact that when the sutonobile reached 
the north rail of the south track ond was still running in 
a northeasterly direction, iteust have been apparent to the 
motorman, if he had looked, that the automobile was in danger 
of being struck by the car, This argument ie based upon the 
proposition that the motorman knew thet the steering apparatue 
on the automobile waa out of order, but it is clear that he 
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had no such knowledge. For ought that appears, the soterwmn 
might well eesuse that when the eutomobile came from the 
curb in ® northessterly direction, it would be turned to 

the right out of the path of denger. uch soourrenoces are 
common every day. And it seems certsin to ue, upon a care- 
ful examination of 211 the evidenoe in the record, that 

the only verdict that would be warranted, would be one in 
favor of the defendants. 


Plaintiff’ testified that he wie familiar with 
the driving of automobiles, including Forde and uae also 
familiag with the method by which they were locked end 
unlocked and yet according to his own testimony, he did 
nothing to ascertain whether the car wie locked before 
he started from the curb, Horeover, it sppoears that neither 
in the written statement aade by piaintiffte asther te 
& representative of the defendants, twentyethres days after 
the acoldent, nor in the etutement made by piaintiff's sister, 
Mra. Brecker, on the Sth of Getober, which wae seven days 
after the secident, was anything said to the effect thet 
the sutoemobile was locked, The street car was running at en 
ordinary rate of avecd., it was bright daylight. The sur 
face of the atreet was in good condition and the testimony 
of the motorman sni others tends to show that the motornan 
did everything in hie porer to prevent ths collision when 
he saw that plaintiff wae unable to drive out of the path 
ef the. car, Uonsidering sll these circumstances, we are of 
the opiniog that the jury rendered the only verdict consistent 
with the evidence. 
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But plaintiff contends that the court erred in 
giving certain inetructions on behalf of the defendrnte 
and in refusing one svbmitted by him. The court gave 
te the jury thirty-four instructions, seven at the ree 
quest of plaintiff and tremty-soven at defeudent’s ree 
quest. it refused but one instruction reqihested by plaine 
tiff, By that instruction plaintiff requested the court 
to tell the jury that if they believed from the evidence, 
that defmisanta were guilty of negligence ag olleged in 
the declaration, and that auch negligence was o direct 
and proximate cause of plaintiff's injury; ond if they fure 
ther believed that plnintiff wis in the exercise of ordin- 
ary care for his own eafety, them if sliaintiff's sister 
was guilty ef negligence in end about the leeking of the 
automobile, that fact wold be no defense toe the suit, 
provided they further believed from the evidenoe, that 
auch negligence, ifvany, on bebnlf of the sister was not 
the sole, direct or proximate oause of plaintiff's injury, 
end that plaintiff did not cause, induce or contribute to 
hie sister’s negli gence, fin instruction fe rather involved 
and apt to be misleading. The fury wight be sisled in that 
they might think thet plaintiff oould recover, although he 
was negligent in failing to ascertain that the machine was 
looked before he started from the curb, Opp ¥. Pryor, 2594 
Til. S38. Moreover, we «re of the opinion that a verdict 
in favor of the plaintiff could not stand in any view of 
the evidences, and, therefore, any error in regard to this 
or the other instructions, ought not te work # reversal of 
the judguent. Whet we have just seid renders it unnecessary 
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to consider in detail plaintiff's objection to inetruce 
tions given at the request of the defendants. Woet of 
them were stock instructions in similar cases every day 
in Chiecnge and have been held in numerous sasee not to 
be pre judi cial. 


Plaintiff further contends that the eourt come 
mitted serious errore in ite rulings ween the admission 
and exolusion of evidence and in this comnection, it ia 
said that plaintiff's mother whe testified in his behalf, 
wae & very important witness, bet it appenred upon her 
erose~examination that she had made « written statenent 
to one of defendants’ representatives which was in conflict 
in pert with her testimony given on the trial; that the 
evidence shore that she wae in bed ot the tiae the eta tee 
ment was mede and wae in grent pain; thet defendants! 
representative teatified that she enid aii the things con- 
tained in the written statement and that he had ne diffi- 
eulty in understanding her; that only part of the statement 
wae reed by counsel for the defeniants, which part releted 
to the question as to “ow the secident eosurred; thet another 
part of the written atetesent contained the nature of the 
mother's injuries, one of which as shown by the ste texent 
was a fracture of the left side of the jar and thet counsel 
for plaintiff showid bave been permitted to read this part 
of the statement ac it tended to contradict the testimony 
given by defendants’ representatives to the effeot that 
he had no difficulty in understanding her, because the 
jury might well believe that ® person with a fractured 
jaw could not be eeeily understood as defendants’ represent- 
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ative toetified, We think the court should heave pernitted 
counsel for the defenisnt to read that part of the « tatee 
ment, showing the fraoture of the jaw bone se tending to 
show her physiecnl condition es being some evidenae that 

the jury might consider as to her ability to speak eo that 
she wae understood by defendents’ representative. But we 
think that the errer wos of winor importence, In any 

event and oerteinly in view of what re have said, it wes 
not of such a character ag to mrrant vs in reversing the 
judgment. A further complaint in this eonnection is made 
by plaintiff as to the ruling of the court when the vite 
meas Soston was testifying. This witmera wee called by 
plaintiff and testified on directeexanination that the 
eatreet oar wae about 100 feet frm the sutemobile when the 
automobile got on te the weet bound track. fhe recerd then 
discloses the following: ‘Mr. MoGhane:; @. dust to refresh 
your recollection, tr. Boaton, I #11! ask you if you did not 
say to Mr. Ren, thet that automobile -- - * **, kr, Ryan: 
I object to it, Mr. Hefhane; A411 Fight, 211 right. I 
offer, however, just fer the purpose of refreshing bis 
Feoollection, only, to osk him if he did not any certein 
things. Mr. Ryan: I object to that. Mr. Hothane:; The 
eourt feels otherwise, fhe Court; You can't do that. 

Mr. Methane: Ail right. Exception. That is #li." 

Agter the trial of the case and after the verdict had been 
returned and when plaintiff's motion fur & new trial case 
on for hearing, counsel for wlaintiff filed an affidavit 

in which it wee eet up that at the time he was examining 
Boston he bad in his hand & written statement sade by that 
witness te Aes in wlich statement the following appeared 
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"at the time the machine first got on to the tracks, our 
ear was an far sway from it sa from here aoroses the strect 
(indionting a distance of about 160 to 800 feet).* % 

far ae the record discloses the trinl judge did not know 
what the statenent contehaed and the mstter was not brought 
to his attention until the aotion for « new trial was being 
heard, In these ciroumetences, we think the point is not 
eaved, Had the antter been broucht to fhe attention of the 
trial judge during the exawination of Sorton, we think he 
should have heen permitted to testify. Sirdeus v. Yen Etten, 
811 Ml. App. 584; Ghicawoe City fy. fos *. Gregoxy, %21 
Til. 592; Feovle v. DP’ fare, 271 Ill, 138. 


The judgzent of the Gupericr Gourt of Gook County 
is affirmed, 
AF FIRED. 


THORSON, F. J. AND TAYLOR, J. OHO. 
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SAMUEL KLEIN, 
Appellee, 
APPEAL FROM 
Ve MURTOCLIPAL COURT 
GF GHIGAGO, 
Z EROL SMITH, 


Appellant. 939T.A 675 


Opinion filed Dec, 83, 1925. 


WR. JUSTICE O'CONNOR delivered the opinion 
ef the court, 


Plaintiff brought an setion sgzinet the defencant 
to recover &,000.00 whieh he claimed for serviess perforned 
wnder an eral sgreenent entered into on or about Kay 18, 1922. 
The case was tried before the cowt without a jury, ond there 
was 2 finding and judgment in plaintiff's fevor for the amount 
of his elnim and the defendant appeals. 


The record discloses that the defendant wae an 
architect and had been employed to prepare plane for a con= 
templated hotel building to be erected in Chicagoy thet plain=e 
tiff woes a structural encinesr and thet sometime in May, 19343, 
the defendant talked to plaintiff? about some changes in the 
plan of the hotel, which it wee thought should be made and 
which would reeult in the saving of soney. Thereupon, on 
eral agreesent was entered into between the parties whereby 
Plaintiff was to wake drawings showing certein changes in 
the plang; that plaintiff afterwards usde avoh drawings, 
gave them to the defendant and demanded §@,000.00, which 
he contended defendant hed agreed te pay for the work, The 
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defendant's position is that plaintiff was te oxke detail 
drawings, secure & permit and superintend the construction 
ef the building, for which be was to be paid £3,000.00; 
that plaintiff did not wake complete detail drawings, nor 
did he secure a permit for the building and it wee never 
gonatructed, but the project was abandoned, and, therefore, 
plaintiff could not recover in this oase becnuse plaintiff's 
statement of claim is based upon an express contract, while 
the evidence shows thet if he was entitled to anything, it 
would be on ® gutntum merit. On the other hand, plaintiff's 
gontention is that he wee to uake certesin drawings which rere 
te be sufficient only for the purpose ef securing bide for 
the construction of the building; that he did thie werk for 
which he was to be paid $7,000.00; that he did not eeoure the 
permit as none wae renvired, since the construction of the hotel 
was abandoned, 

Plaintiff's etatenent of claia is based upon an ex- 
prese contract and it follows, therefore, that to entitle hin 
te recover, he must prove performaned of the contract, ond this 
he contends he has dene. The court found in his faver, entered 
judgsent for the amount of his claim, and we think the evidence 
in the record warrants the finding. 

Pleintiff gave testimony to the effect that the de- 
Tendent had talked with Sim sbout the preparation of certain 
plans showing changes in the sonstruction of the proposed 
hotel building, snd that the defendant seked him what his 
charges for prepsring the structurel drawinge in detail 
would be; thet he replied, that hie charges would be in the 
neighborhood of #7,00,00; that the defencent etated that 
he did not want to be obligated for that amount and it was 
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finally sgreed thet plaintiff would mke euch drawings 

ae were sufficient to obtain bide for the construction 
work, ani for this work, together with the obtaining 

of the permit from the city, plaintiff stated that the 
charge would be $2,000.00, and this wae agreed te. Fleine 
tiff further testified that he performed the work, except 
gome miner part in reference to « staixway which wouid 

take about a day, but beoruse defendent eas in « hurry 

to have the plans ao that he could obtain bide, the draving 
for the otairwny was not completed, out it wae agreed by 
both parties thet it wee sufficiently complete to enable 
the taking of bide for the work; thet after pleintiff did 
the work, he : equested pay from time totime and that the 
defoniant replied that he wae not able to wake the payaent 
at the times requested as he was rather short for ready 
money. The defendent testified that when he telked te 
plmintiff, the latter stated thet by meking certain changes 
in the plang for the proposed hotel money could be saved; 
that thereupon he asked plaintiff wheat his charge would be 
to take osre of the whole proposition, to which plaintiff 
replied that hewowl d charge between seven and eight thousand 
dollars to hendle the whole construction work as far as 
reinforced conerete work was concerned, to which defendant 
replied that he thought the price was tee high = that : 

he eould not pay 2° much money; that he then asked plaintiff 
what hie charge would be for preparing “general structural 
drawkngs, steering the proposition through the eity hall, 
to obtain the permitesnd giving me such supervision at the 
building ae might be necessary to make his drawings cone 
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form with the construction ec it went through and I 
wantedtoe know the price on that and i think he asked 
me about twenty-five hundred dollars". He further 
testified that plaintiff’ afterwardg agreed to do this 
work for $3,000, 00¢ 


Benjamin 1. Gimpeon teatified for the defendent 
that he was present at & part of the conversations had bee 
tween pleintiff md defendent when the agreement me entered 
into, He testified that at that time plaintiff steted 
to the defendant that he “would give ue these drawings, 
enough to get figures on and other deteils would come 
later.*® A number of the drawings made by plaintiff were 
introduced in evidenes as well as certain bills and letters 
sent by pleintif? to defendant, dewanding payzent, but 
they are not in the record, 


We have exemined all of the evidence in the record 
and are of the opinion thet it justified the finding of the 
trial court. But, in any event, we are clearly of the cpine 
ion that we would not be warranted, im holding that the finde 
ing of the trial court in favor of the plaintiff wae against 
the manifest weight of the evidence, It follows that the 
judgment of the Municipal Court of Chicago must be affirmed, 


SIF IRE De 


THOMBON, P.J. AND TAYLOR, J. CONCURs. 
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WAGIES 21NKO, ‘ 
Appellee, 
APPEAL FROM 
Ve MUNICIFAL GouRT 
OF cHIGAGY, 


mda TRUST & SAVINGS } 
Appellant. 4 39 1 i Ae 6'¢ 6 


Opinion filed Dec. 23, 1925. 


WR. SUBTION OC KOHHON delivered the orinion of 
the eourt,. 


Plaintiff? brought euit agninet the defendmt to 
recover $1726.00 with interest thereon at 5 percent sover- 
ing ® certein period of tise, making a tetel of $2147.06, 
&t the Clore of all the evidence, the court instructed the 
jury to return » verdict in plaintiff's fever for $1736.50. 
Thie wes accordingly done, and theresfter judgment entered 
on the verdiot, to reverse which defendant proseoutes thie 


appeal. 


Plaintiff in his amended statement of claim, alleged 
that on August 22, 1917, he turned over to the defendant — 
$1720.00 for 8,000 Rubles, which the defeniant for a con 
sideration "agreed to reakt (to & benk in Moscow, Russia) 
for deposit to plaintiff's eredit; that said money hae not 
been transmitted or deposited to the credit of the plaintiff, 
and that after eniting @ reseonable langth of time to as¢er- 
tain if the deposit bad been wede ss agreed, plaintiff demanded 
the return of /is money from the defendant which was refused, 
The defendent filed an effidavit of werite in which it set 
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up that on the 22nd of August, 1917, plaintiff requested 

it to purchase for him 6,006 Russian rubles, ehich plain- 
tiff wanted remitted te Ruersia, ond for this purpose plaine 
tiff gave the defendent $1730.00; that the defendant with 
all reasonable dispatch purchased the 6,000 rubles of the 
American Euprese Company, paying therefor #1692.30. Yhe 
affidavit of merite further set up that plaintiff requested 
the defendant to remit the money to a specified benk in 
Moscow, "Through the usuel end cuctomary channels" enployed 
by banks in Ghicuge,and particularly through the uswel chen 
asls euployed by the defendent for such purpose; thet the 
American Expreas Company wae at that time the usual and 
customary agency for suc remittances exployed by banks 

and other persons in Chiongo; thet owing to the chaotie 
conditions in Nustia ani the severance of diplomatic re- 
lations between that country and the tnited States and to 

the interruption of the wail service between these countries, 
the defendant was unable to receive definite information as 
te whether the 6,000 rubles had been deposited in the Noecow 
Bank But that to the defendant's best knowledge and belief 
the 6,000 rubles were duly reaitted by the American Kwprens 
Company to the Woscow Benk, it is further set up that et the 
time of the acceptance of the money from plaintiff, it was 
expressly agreed that the remittance of the money by defende 
ant to the Ruecien bank was subject to delays resulting from 
war; thet the American Expreas Gompany hed been informed that 
the banke in Nuesin hed been taken over by the Seviet Govern- 
ment, and therefore, it wos impossible to secure any responses 
as to whether the soney had been deposited in the tieseow bank. 
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A witness, onlled by the plaintif?, testified that 
in August, 1917, letters oo 1d be registered from this 
country to Moscow. Pisintiff testified in bie own behalf 
that he was a depositer in the defendant bank ond im Auguet, 
1917, talked with officials or expleyes of that bank, ad~ 
Vising them thet he was going to Noecew with a company of 
engineers snd desired thatihie noney be deposited in a benk 
im thet city; that thereupon such euployes of the defendant 
bank, stated *We guarantee and the pest office guarantee to us; 
it ie just as sefe by ue as in your pooket, beceune frog 
your pocket somebody might steal, but from ue it will never 
be lost." He further gave testimony to the «ffeet thet the 
next day he gave $1720.00 to « representative of the defendant 
With which the defendant was te purchase 8,00° rubles and de» 
posit them to plaintiff's eredit in « specified bank in 
Zeseow and thet eat thet time plaintiff wae given the follewe 
ing receipt: 


"August 22, 1917. 


Zuo. s994677 
g Received from...Maciej Buiko...........6+ 
Gseventeen Hundred Twenty...........+... Dollars 
Me Bror (Foreign Woney) 9,000 Publes....cccceseeees 
fo be remitted to Gosudarstwienuji Bank. ce..ese 
: Adenoe Gorod, Womkwn, Tuselsecessscccsecsece 
et NORTH-WESTERN TRUGT & GAVINGS BARK 
POR ecccccesavesvusrtleseseccvecvecse 
#1720, 00, 
This rewittance will be forsarded to the payee 
specifi subject to the rules end regulations of 


the Poet Office Departuents used in making the re- 
mittance.* 
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Pimintiff further teetified that on account of disturbances 
im Russia his trip to that country had been abandoned, and 
several monthe after August 22, 1917, when he gave the noney 
to the defendant bank for rewitiance, he agnin oalied at the 
bank and told them that bis trip to Rusvia had been abandoned 
and demanded his soney but was then aivised that the bank had 
not received the bank book from the Moscow bank, showing that 
the money had been deposited; that afterwards he made repeated 
demands to the bank for his money, but that he had not been 
paid, apparently beanuse the defendant hed aot been able to 
escertain whether the deposit 11 hed been made. The insbility 
of the defendant to arcertain thie was ecesasioned by the dige 
turbances in Ruseia, 


The defendent offered evidence, practically #11 
of which, upon objection by plaintiff, was excluded, to 
the effect that it had sent plaintiff's ceney to the American 
Eupreas Company; that the Latter had eabled its correspondent 
at Petrograd, tussia, to charge ite eecount with the ancunt 
of plaintiff's reaittences; thet the Amerioen fxpreas Company 
sent & registered letter to Petrograd, giving instructions 
in the omtter and that thebank at Petrograd had replied 
that it head done aa the American Express Gompany had ree 
quested and had forwarded the plaintiff's money by courier 
to Moscow, In this connection a letter from on officiel 
of the Express Company to the bank at Petrograd, dated August 
36, 1917, wae offered in evidenee referring to the trans- 
fer of plaintiff's money by number and saying: “Upon ree 
eegpt of this letter kindly arrange to make the following 
payaents as per details’. the detaile ehewed that 6,000 
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tubles were to be deposited in the bank ot Noscow to 
plaintiff's credit. The letter alwe asid, "Please obtein 

and send ue benk books covering the attached deponits.* 

There wae Slao offered in this conneetion a letter rite 

ten by the Petrograd bank to the express company in reply 

to the letter of August 26th above mentioned, in which it 

was enid, "In accordance with your lettera of suguet 20 and 28, 
we have sent by courier * * * 6,000 rublea Mr. ¥. tujke, 

to. 327 Moscow" for which service the Petrograd bank 

charged eight rubles. 


_ Other evidense offered by the defendant tended 
to show that afterwards, 4 representative of the American 
Express Company vent to Rueaia to ascertain whether the 
deposit had been wade. It sleo apoears that ® great 
gany Similar revittancss were eade by the @xpreas coapany 
and representatives of the express company were in Russia 
endeavoring to find out if tie remittances had been properly 
received or deposited tut, on account of the distar bances 
in that country, they were unable to obtein the necessary 
inforeation and were finally compelled to leave Sueeiny that 
the representatives of the American Express Company 2 iso 
took the satter up with the State Gepertment of the United 
States and were advised that on account of the fact that thie 
country had no diplometic relations with Ruseis, the beparte 
ment of State could give no assistence at that time, 


Tne svidence offered by the defendant was rejected, 
apparently on the theory that it ten‘ied to vary the terug 
of the contract entered into between the parties, which plaine- 
tiff olnimed wae evidenced by the receipt which plaintiff ree 
eeived from the defendant and which is quoted wove, 
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It is clear that the ruling was erronsous. fhe evidence 
should have been adgitted, The receipt issued by the dee 
fendant for the money to plaintiff shows that the soney was 

to be reultted by the defendant to the bank in Russia, and 

ef course, this could be shown by evidence ag to what the 
defendant did in the matter, Thieis not like the epse of 

if Sevings Bank, Ho. 38047, Appellate 
Gourt, Firet District. In that ease the evidence tended te 
show that the defendant bank hod agreed to have ite cashier 
personally deliver the soney in euertian to =» deaigneted 
person in fuesia. It setma te be plaintiff's sosition that 
the contract entered into between bim and the defendant me 
that the defendant would remit the aoney and deposit it in 

the benmk at Russia without failure and without sendition,- 
qhat the agreenent of the defendant wae absolute, And his 
further position seems to be thet he hee shown that thie has 
net been done by the fact thet a bank book exe not delivered 
to him, showing thet the deposit bad been made in the Yescew 
bank. Pisintiff*s further position is thet 1¢ wae an inte 
gral part of the defendant's agresuent to deliver « bank book, 
showing the deposit, to plaintiff, and since this wae not done, 
plaintiff had «a right to rescind the contract and demand the 
return of his soney. In support of thie plaintiff's counsel 
oited the conse of Bratepics\ es Horrett, President of the Adame 
Expresa, 203 W.¥.%. 445; Gechenowios v. S¢nte Benk, 224 Wich, 
37, and other eases, In ench of these oases, it is stated that 
the agreenent for the remitting of coney was upon condition 
that wilessa the defencnnt bank did preduce a bank book, 

within a specified time, the money would be returned to plain» 
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tiff, There ie no sum agreement or @evidener in the case 
before us. Ko much allegation eppears in plaintiff's amended 
etatement of claim, and it is clear that the contention now 
wade is on alfterthougt. 


The facta in the cxse at bear are quite similar to 
the faote in the cose of Fighwen v. Heat Side ath. Bank of | 


Ghisasd, 228 111. App. B15 and Beis v. Liberty trust & dnvings 
Bank, 227 111. App. 405, 


We think we ought to say that there was no error 
in the ruling of the trial court im ite refvenl to grant 
& continuance on the ground that the defeadent was taken 
by surprise, because the testimony of plaintiff as te ehat 
wee oaid by & representative of the benk was entirely proper 
and if defendent sought to eontradict euch testimony, it 
should have the proper witness or Sie deposition on this 
point. 


For the error in rejeoting the evidence offered by 
the defendant, the judgment of the wuniecipal Geurt of Ghicage 
ie reverne: end the cause renanded, 


REVERSED AND REMANDED, 


THOMBOM, Ped. AD TAYLOR, J, QNCHRe 
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SUSAN BTRWANT, 
Appellee, APPEAL FROM 
CIRCUIT OURT, 
Ve 
COOK GOUNTY. 


GITY OF GuIcAGO, 


worm, }| © 39 1.A. 676 


Opinion filed Dec. 23, 1985. 


MR. JUSTICE Of CONNOR delivered the opinion of 
the court, 


Plaintiff? brought sult agninet the Gity of 
Chicago to recover demges for personal injuries oleimed 
to have been sustained by her by reneon of her falling and 
being injured, on sacount of a defeetive sidewalk on the 
south side of 7ist street in Ghicigo. The cave was tried 
before ® judge and a jury an4 there was « verdict and 
jJudgnent in plaintiff's faver for 93,000.00. 


fhe record discloses that about five o'clock 
on the evening of Geoomber 12, 19812, as it wae just getting 
dark, plaintiff was walking weat on the cement sidewalk 
on the south aide of Tlst street carrying her baby in her 
areas; that she stepped in a hole in the cesent sidewalk, 
which wae four or five inches deep ond about dine inches 
wide, which caused her to fa11 and fracture her ankle, 
Shortly theresfter sche received medica) and surgical atten- 
tion and her ankle wae placed in a plaster cast and it ree 
mained in the onst for about five weeks. After the cast 
wae taken off, plaintiff was lame for a year or more and it 
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pained her to walk, The evidenoe further shows that at 
the time of the trial which was about three years after 
the injury, when she walked any diatence, her ankle awelled 
up and beeame painful. in addition to the fracture, the 
evidence discloses that there were torn ligaments and 
there was evidence to the effect that the injury ras perm- 
nent. Ag part of plaintiff's oase, « photograph of the 
sidewalk in question wea introduced in evidens, which is 
in the record, and when thie wae offered counsel for plain 
tiff indicated the place vhere the hole was in the sidee 
walk by drawing en arrow on the ploture. Afterwards rhen 
defendent wae putting im ite defenes and had © witness on 
the stand, counsel for the defeninnt asked thin question: 
"Directing your attention te the spet inilceted by the 
arrow, tell the jury, whet it looks like, whether there is @ 
hole or not s hole and whether the macadam ix taken out and 
how deep it ist® Objection wie sustained to this ques= 
tion and the defendant contends thet this wee errer for the 
reagen that & witness for plaintiff *wns eilowed te teatify 
ae to the presence of the arme hole ot the time of the 
trial." ‘the question is awbiguous, if counsel was endeavor- 
ing to ascertain what the photograph showed, the question 
was objectionable, because the jury could ser the photo- 
graph, a9 well as the witness, if he wma interrogating 
the witness as to the extent ef the hele or whether there 
was a hole in the sidewalk, it should have been limited 

to the condition of the sideenlk at the time of the injury. 
But in any event, there is no serious error because this 
game witness was later permitted to testify as to the 
extent of the hole, He testified, *Ii would say thet this 
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looks like the hole; the surface is off the eidewrlk, 
that is about it, perhaps the hole might be an inch in 
depth or an inch and a haif, somewhere around an inob, 
the depth of the hole, that is the upper surface of 

the sidewalk ise renoved.* Of course, the vital ques= 
tion in the case, wae the extent of the hole in the side= 
walk at the time of the accident. It is not every defect 
in the sidewsik thet rendere the city liable for injury 
@ceonsioned by such defect. Sidewalks cannot 221 be maine 
tained in perfect condition and if the eandition of the 
sidewalk wes ag teetified to by the witnets for the city, 
we would not hesitate to reverse the judgment even though 
such defect may have onused the injury. But evidence on 
behalf of the plaintiff tended to show that the hole wea 
four or five inches deep and about nine inches wide, and 
thet i¢ had been in thet condition for « long period ef 
time prior t the accident. 


The defendant next contends thet the court should 
have instructed the jury to find for the defendant as it 
requested, because the declaration slleged that after the 
secident the city Radi been notified that plaintiff resided 
at Ho. 6324 Ghamplain evenve, while the proof showed that 
she lived at No. 6336 Ghemplain avenue, snd it is said that 
this constituted « fatal wariance between the allegations and 
the proof, There ia no merit in thie contention, The e vie 
dence discloses that the tro numbers were given to the same 
building, one to the sapertsent upsteire and one to the apart- 
ment on the first floor, fhe building wee but 95 feet wide. 
At the tine of the accident plaintiff's parents and her 
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married sister lived in the building in both apartments. 

And ot the time plaintiff's family lived part of the time 
upetaize and pert of the tine downstairs, The objection 

is trivial and is entirely without merit, 


Defendant next contends that the dasiges are 
grossly excessive end in suppert of thie the case of 
Soodsei} v. dity of Joliet, 160 i211, App. S19 ie cited. 
The opinion in that onse was rendered in 190%, and is, 
therefore, of little value om thie question, Ag we said 
in Posoh v. Shicuge £21 Ip1. spp. 261, 
*The amount of the demiges in erees of this character 
depends upon the cireumetinees of the cage and is not 
a matter of sathemmtion] oemputation. The dsanges 
awarded by the jury miy be larger then would heve been 
guetained « few years ago sad on the question of the amount, 





the earlier decisions of this “tate are of little agssietanee, 
Se, cannot, however, be unmindful of the fact thet the aoney 
value of life and health is appreciating and the purchasing 
porwerof money depreciating during recent years, From 

what we have said of the axture and extent of plaintiff's 
injuries, we think we would not be warranted in holding 

the amount so excessive as to require interference on 

our part, 


Gompleint ie eleo made as to the admission of 
the testimony of Br, Moeller, wherein he woe pernitted 
over objection to tentify to the geveral dates upon whic 
he visited the pleintiff, on the ground that hie testi 
mony wis based upon hie beck entries. There is no merit 
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in thie point. But counsel's contention ig not borne 
out by the record, The doctor testified that he had 
examined his records which had refreshed hie memory 30 
that he had an independent recollection of the facts. 
There being no serious error in the record, the judgment 
of the Circuit Gourt of Gook Gounty is offirmed. 


AFPTIRMED. 


THOMSON, P.J. AND TAYLOR, J, GORCUR. 
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PEOPLE, BX REL MATHIAD IGLER, ) 


Appelles, 
APPEAL FROM 


Ve SUPERIOR COUNT, 
COOK COURTY. 


1256 T.A. arg 


Opinion filed Dec. 23, 1925. 


WILLIAM KX, DEVER, MAYOR, ET Al, 
Appellants, 


MR, JUSTIOE O'CONNOR delivered the opinion of the 


By thie appes] the defendente sesk to reverse an 
order entered by the Supericr Gourt of Gook dounty, avarding 
the relator & writ of sandnaus commanding the defendants to 
issue a license to the relator to conduet » coffee haune at 
No.1627 Melrose strest, Chicago, The case went to trial on 
the petition of Igler, and the anewer of the defendanta, A 
jury wis waived and the matter submitted to the court, whe 
after hearing the ¢ videnee awarded the writ, 


The relator Mathias igler, testified that he owned 
the two story building at Se.1627 Melrose street and conduct- 
ead a reetaurant on the first floor and lived upsteirs with 
his family, which consieted of his wife and tro children; 
that he had been - citizen of the United States for about 
twelve years; thet he wae never arrested for any crime or 
misdemeanor; that there were fifty~five seats in the restau- 
rant, which was located next te a bank and that 5 great many 
Business people ate there every dey. Om, cress-exemination 
he teetified that he was at his pleee of business on April 
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7, 1924, when three police officers entered the restaurant; 
that at thet tise he was operating « coffee shop under a 
license issued te arthur Jensen, and that he had been operat- 
ing under euch license since Jnnunry 1, 1904; thet arthur 
Jensen bad no convection with the piase om April 7, 1994, 
and was not working there; that when the officers came in, 
which was after dinner tine, he had tro waitera working and 
the offiesra went through the building, but sovld find nothing; 
that they afterwards went into the kitchen end said they 
found @ little bottle thet bad eome liquor ia it; that thie 
was found in » back oom near the kitchen; that be did not 
know how the béttle got there or anything about it. He 
further tentified in rebuttel thet he did not #ell aay 
liquor on the premises, 


One of the cfficers, Fmil 6. Beettcher, called on 
behalf of the defendesta, testified thet he together with tre 
other officers, who went to the prenisees on April 7, 1924, 
had been assigned by the Superintendent of Police of the 
city to investignte eeffee shops; that on April 7, he, ith 
Lieutenant ferry and Sargent Firesch, entered the soft drink 
parlor and stepped into the rear rooms, that there they found 
three or four men sitting at a table with some whiskey or 
wine glasses on the table; that he snelied of the glasses 
and the witnesses then state4 to Sargent Firech, who was with 
him, “This fellow has got some booze tack here.” ‘So i went 
out to the bar and picked up « few sote glasses which cone 
tained liquor * * *. Go 1 walked back to the kitchen and 
there was a door leading there on the weat wall te a little 
room there, snd & weiter snuck into thet room, and slauned 
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the door. 1 says to Franti Firsoh, *I says, "Evidently thet 
is where he keeps hie liquor.’ % I started out to the 
front again and Frank and I wade believe we went out end 
doubled back and wrapped at the door, end a waiter opened 
the dori" thet the then went into the room and found 
eight or ten contsiners which ere filled with licuer and 
held sbout * just enoush for one drink"; that they aleo found 
about & pint or tro of other Liquor; thet the Liquer was 
whiskey; that Igler wee there 9% the time and upon in- . 
quizy Igler atated he wae the proprietor. The officers 
then placed him under arrest, fat matter wea heard before 
the Municipal court, the witnesses testified, and afterwards 
the evidence was suppressed and igler discharged because 

of lack of @ search warrant, This evidence wae substantielly 
corroborated by Lieutenant Barry. This ie sil of the evie 
denee in the record, 


the law is well settled thet a writ of anndamus 
will met beawnrded unless the sarty eoplying fer it shores 
& clear legel right to have the thing done by the persen or 
pereons sought to be meroed, It ic also equally well sete 
tled that where it is sought, by mecns of a writ of sandanus 
to compel an official to issue a license and the officiel 
hes « discretionary porer se to whether the ligense showld 
or should not be ienwed, the writ will be denied, unleas it 
is clear that the officisl has acted arbitrarily, 2nd where 
such question is doubtful, the writ will not be awarded, 


Seotion 2411 of the ordinanoes of Chicags, provides 
that if at any time after the grenting of any license, any 
departmental head shall certify te the Mayor that the Licensee 
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ie Violating any ordinance of the city or any statute of the 
state in the conduct of Sis bewinees, the Meyor shall have 
power to revoke the jicense, And by a¢otion 2425 it ie proe 
vided that the t,yor shall have power to order and grant 
applications fer licenses wren the terme epeoified in the 
ordinance, snd that #11 licenses shell be isvued to euch 
persone ae shall oomply with the provisions of the ordinance 
and ag the Mgxyer "in his dieeretion shall deam euiteble ond 
proper persons to be licensed." it will thue be seen that 
the ordinanoe expressly clethes the Yayor of the city with 
d@iseretion in the issuance of licenses such aa the License 

in question, and unless we onn sey that he arbitrarily abused 
hie discretionary power in refusing the lieens¢ to the re 
lator, the writ oucht not te be awerded, Goon o mreful 
consideration of all the evideme in the racerd, we are of 

the opinion that if cannot be esxid thet the myer acted 
arbitrarily in the mtter, but, in any view of the evidence, 
the most that @muld be anid is that shether the Mayor seted 
arbitrarily was doubtful. This being trus, it follows that 
the writ shouid not have been awarded. Apparently the leerned 
trial judge awarded the writ for the reason that it appeared  ~ 
from a letter written by the corporation coubsel to the telsat- 
ors counsel, = copy of which was sent to the trisl judge, 
that the license we 1d be iscued to the relator, if it vere 
shown that there was no collusion between the relator and 
Jensen, we held theforme? licence shich had been revoked, 

The corporation counsel in the letter stated that this might 
be shown df the reletor rere exawinedunder oath on the qiese 
tica, This letter was pritten while the present suit was 
pending, «nd since the relator testified on the hearing of the 
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case that Jensen wee in no way connected with the business 
anti was not even working for the relator on April 7, when 
the offiorers found the liquer on the premises, the court 
probably was of the opinion that the sogditicon mentioned 

in the corporation counsel's Letter had been complied with, 
but the letter is not in the bill of exertions, but it hag 
been serely inserted in the cammon law record, and therefere, 


cannot be considered by us. 


For the reasons etated, the judgment of the 
Superior Court of Cook Cownty is reversed. 


REVERS D, 


THOMSON, P.J. AND TAYLOR, 7, GONGER, 
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Opinion filed Dec. 23, 1925. 


MR, JUSTICN O' OONNOR delivered the opinion 
of the court. 


Gomplainent filed his bill for « divorcee sgrinst 
the defen‘ant on the ground of adultery and preying thet 
he be given the custedy of their child and for other 
relief, The defen®nt filed an answer denying the charges 
made against her and filed ® eress bill praying for « 
diverce from the complainant, charging him with extreme and 
repeated cruelty. ie filed an anewer to the ecroas bill, 
Genying the charges md< ayninst him, The case wes heard 
before the ghancelior, who fownd in favor of the complain= 
ant and eageinet the defenient and a deeree was entered 
awerding complainant » diveres, the custody of the child 
and a division of their property. The cross bill was dia- 
missed, The defendemt prosecutes this anneal and contends 
thet the eourt erred in finding thet she was guilty of 
adultery ae charged in the bill of complaint and in not 
finding that compjainant wae guilty of extreme and repexted 
cruelty as charged in the cross bill, And further that 
the court should have awarded her the quatedy of the child 
and a helf interest in what was referred to as the Lombard 
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property. 


The record diselos¢s that complainant and defende 
ant were married on June 12, 1920 and thet as & result of 
the marringe, & son wee born to thes, who we about 34 years 
of age at the time of the triel. The evidence tends to shor 
that complainant and defendant lived together aa husband and 
wife and get along fairly well together until Eugene May, 
named in the bill as co-respondent, began to pay attention 
to the defendent; thet prior to the marriage Hay hed been 
a suitor of the defendont for appreximetely a year chen he 
was inducted inte the army during the world war; that while 
he was in the army complainant and the defendant married, 
After the wer May returned end waa worried, lyse wife died 
and afterwards he renewed hie soquaintence with the defende 
ant. The evidence tends toe shew thet he attended a birthdsy 
party, given et complainant's snd defendant's home and that 
afterwards he met the defendant and went with her ® number 
of times to different thesters, ‘The evidence*further tends 
to show that after May renewed his seaurintenece with the 
defendent quarrela arone between compleinant and the dee 
fendunt; that on Pebruzry 270, 1924, when complainant arrived to 
his home at Brookfield after his day's work, he found that 
defentant had taken nearly 211 of the furniture and moved te 
la Grange; thet aftermards he went to the house where the 
defendakt was living in la Grange for the purpose of seeing 
their obild and found May at the house; that inter he proe- 
cured werrante! te be issued for the arrest of May and the 
defendent and they were placed under srrest and tried before 


@ magistrate, 
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fhe defenant offered evidence denying that she 
wae guilty of adultery a5 charged ond alse intreduced evi- 
denee in an endeavor to sustain the charge of extreme and 
repeated eruelty ae alleged in her cross bill. There wae 
further evidence offered by the complainant denying that 
he had been guilty of the eruslty charged, At the close 
of all the evidence the court rendered an oral opinion 
which is in the record wherein he discussed the evidence 
aomewhat in detail and found that the charge of adultery 
had been sustained. A reading of the opinion of the 
chaneellor discloses the fact that he geve very careful 
consideration to the evidences, it would serve no useful 
purpose Gto analyse the evidence in deteil, bet after a 
eareful consideration of 211 the evidence in the record, 
we are of the opinion thet the evidence warrante the finde 
ing of the chnneclier, and it ie certain that thie court 
of review would not be werrented in solding thet the find= 
ing was against the manifest weight of the evidence. The 
chancellor saw and heard the witnesses testify and was in 
@ much better position to deteruine the truth of the natter 
in eontroversy then we are where we only have the printed 
page before us. He entered a deeree in which he found thet 
the charge made in the bill was sustained and that thé 
defendant and cross-complninant had net maintained, by a 
preponderance of the evidenes, thet the complainant end 
oress-defendent was guilty of extreme and repented eruel ty 
ae charged in the cross-bill, and from a onreful eonsidere 
ation of the record, we sre of the opinion that re would not 
be warranted wider the law in dicturbing the decree. 
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The evidenge in the record tends to show that 
complainant wae on industrious and bard working man and 
anfentirely proper person to have the qustody of sis four 
year old boy; that complainant woe making hie home with 
his sother and that this home waa « proper place for the 
ehild, The evidenee further shows that the everespendent, 
Way, Wee preotically living st the defendent's heme in 
La Grange end we cannot say that the court erred im avarde 
ing the custody of the boy to the father, provision having 
been mede in the deorce for the mother to vieit the child 
and to have the child in her company one dey each week 
and egeehalf of the holidays for three weeke during the 
oumacr vacation, 


Defendant further contends that the court 
should have given her helf interest in the Lombard 
property, which appears to be a two sere trect, hen 
complainant was on the stand, he teetified he thou ght, 
in case there was & divores, defendant would be entitled 
to onewhalf interest in this property, end the evidence 
diseloses that he was aking swell weekly peyzents on 
this property and bad peid $466.06 on ucveaunt of the 
purchase price, An exauination of the opiniog rendered 
by the chancellor disbioses the fact that the court in 
gomputing the amount which eomplainant should pay te 

the defendant, awerded her oneehalf of the $468.06, foe 
that it appears that she got onewhalf of the ocmplainant'’s 
interest in that property, There wae no evidence as te 
the value of thie property, whether it would be more or 
less then when complainant had agreed to pay for it. It 
ie unnecessary to consider the division of the other pro=- 
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perty, as the only complaint is that the court should 

have awarded her one-balf of the Lombard property, and 
since this was done, we think the point is not well 

taken, Gomplaint is also made that the sourt refused 

to permit the co-respondent, Eugene May, to teatify, 

The record discloses that at the beginning of the trial, 
on métion of counsel for the defeniant, the court exe 
@luded the witnesses; that efterwardg during the trial 

May &ppeared from time to time in the court room; and 

that near the close of the once when nearly 911 of the 
evidence was in, the court inquired of the defendaat 

as to where May wes, that she replied that she did not 
know; that she had last seen him in the court room on 

that date, Shortly thereafter the court rendered his 

oral opinion, Seversl dnys aftervwerds when the parties 
appeared in the court, for the purpose of having the dee 
eree entered in accordance with the opinion of the court, 
the defendant wes represented by additional counsel and 

at thet time stated to the court thet they desired to 

enll Mey &@ & witness and that he would deny the charges 
ef adultery. The court refused to open up the case, state 
ing thet he had decided the matter seversi deya before. 

In theese cirownstences, we think the action of the trisi 
court was entirely proper, fhe aatter was within the dise 
Gretion of the court. May had been in court and the chancellor 
epeckally inquired of defendant when she had last seen hin, 
Gertainly if defendent desired to onli him that wie the time 
to do so. And having failed to onl] Mey until long after 
the court had decided the cause, it is certain that we 
could not say thet the chancellor abused hie itescretion, 











a inane Beg ee. RMaetmome wey wae aaa 
ii fon at fate 9h Ants 9m 9A0b sum iA 
- Rerarhes sxuoe omit: aott thes onfa.ead daralgmany — 


wey eee ade bennett pst aes fone papper 
Sabet adt gonteee wbromerta ¢adt qaenenadin oat Sabato 
. hee geeey atoms wy ak ete ct emht werk Seeea cee tek 
pbdimnbmdamncuenmaitd oouenl sa ae 00 





ao moet txmoe |e we wed woos tant ait npn pon ios 
eid hecabaee duveo est wor Remeedt viet feta onde 
ae tera oat axeste wasamreey'ts axed texewes etadmige tee 
on 969 nairsd {Yo omogtog aie set atrie st ak Benanaae 
afta aie Ye aointee oie thin waebeacce mt aetetae eote 
hee Eeaessum Leme bt tikes w batmanryet se perernias 
"ee hentuob weds ad? dusce eM? ot aesere anit bed tade ta 
wegen ade Yad Divow ad Saild ban axeatiw a se Yul Leo 
stare sea cate vd aoqe a8 banat arve wee svee ube So ) 
sort oe anes istoven tattan od bobloob het ot tastt aot ) 
Sains ‘edt te mbites oat nl ow shonmssemvonke ‘seecit at 
| mn tb eat eto ew elected steqeam Uonttas gam ture9 
nottanaede edt baw tmwoo mt kead ged Yall atewwo eit te | mottos 
shhd aves Yoel bad ese smite om sscamits eb honivnnt yitamoqe 
tout nae wow esd wast ikaw et hetkose dusbasth u inka y 
| wits waar bbe wn fie ot moran gutend bak 08 ob a ce 

or oadd mtatzee at a sesuce eee babspan bad Peis eae ve 








~be 


The decree of the Sypericr Court of Jaok County 
is affirued, 


AP PIRMED. 


THOMSON,P.J, and TAYLOR, J, CORCUR. 


ad 
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oa: 





867 = 30120 


BENJAMIN HARRIS, 
Appellee, 
) APPEAL FROM 
Vo | MUNICIPAL GOURT 
IKE MLAWSKY, OF CHXGAGO, 
pepearant, 1 2) 29O T A eC 7 G 


Opinion filed Dec. 23, 1925, 


MR, JUSTIOR TAYLOR delivered the opinion of 
the court. 


Pursuant to the terme of = written lense on 
dyne 17, 1924, a judgment by confession for tro months 
rent, at $70.00 a month, and §26,00 attorney's fees, making 
a total of §160.00, was entered in the Municipal Sourt in 
favor of the plaintiff, the lessor, and against the defend 
ant, the lessee, By stipulation, the jufigment was vecated 
and the defendent filed an affidavit of merite, I, thet 
pleading, the defendant set up thet the plaintiff agreed to 
release the defendant from the terms of the lease upen the 
condition thet the defendant vacate the prewises; that pure 
suant thereto the defendant did vacate the premises, It 
further set up that the plaintiff did not do anything to- 
wards renting the premises so as to minimize the damages, 


Subsequent to the filing of the affidavit of merit, 
there was a trial before the court, without « jury, and the 
judgment by confession was confirmed. This appeal is therefrom. 


For the defendant, two contentions are made; first, 
that the trial judge erred in refusing to permit hia to show 
that be authorized his wife, Bessie Mlawsky, ae his agent, to 
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speak to the plaintiff, the lessor, in regard to vacating 
the premises, the refusal being put on the ground thet 

the efendent's wife could not testify aa agent of her hus- 
band; second, that the plaintiff failed to make a reasonable 
effort to reerent the premises and thereby reduce his, the 
defendant's Liability. 


For the defendsnt, four witnesses testified, the 
defendmt and his wife and the plaintiff and his vife, ‘the 
defendent testified that his wife rented the apartment from 
the plaintiff for him, the defendant; that in the latter 
part of April, 1934, he suthoriced hie wife to disenss with 
the plaintiff, on his, the d@efendent's behalf, whether the 
Plaintiff would release him from liability on the leese. The 
defendant was then asked by bis counsel, "Did you or did 
you not ask your wife to go to Mr. Earrig?® % the sround 
that such a conversation between husband and wife war ine 
admissible, counsel for the plaintiff objected, and the 
trial judge, susteined the objection. 


The defendmt's wife testified that she had 2 cone 
vereation with the rleintiff in thelast week of April, 1924, 
in reference to the vacating of the premises. She ras then 
asked 4f she had any conversation with the plaintiff in April, 
1924, on her husbend's bebelf. Theat cnestion wae objected 
te and the objection sustained. She was, xleo, asked by 
defence nt'g counsel if the plainti’f nt any time authorized 
her to tell her husband thet he wpkld concent to vacating the 
apartments An objection to that me suateined, eprrrently, 
because, as the trial judge bad slready refused to allow 

the defencant even to undertake to show that his wize acted 
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as his agent, a fortiori, he, the defendant, could not be 
@llowed to have hie wife testify to what actually was said 
in a conversation between her and the plaintiff, 


The plaintiff, who succeeded the defendent's 
wife ae a witness, and was celled by the defendant, teeti- 
fied that he had a conversation with her and that she seked 
him if they, meaning the defendant end hie femily, could move, 
and if he would release her husbend frem liability on the 
lease, An objection to that was made by counsel for the 
plaintiff, but ne motion wes made to etrike the snawer. 

The witness wes then asked if it wee not a fact thet he 
told her, defendant's wife, to tell her husband that they 
eould vacate the apartment which theyocoupied? That was 
objected to, and the cbjection sustained, 


Eva Harris, the plaintiff's «ife, eslled by 
the defendant, testified that under instruction from her’ 
husband she rented the spartmente in the bulliding in ques- 
tion. Following thet testimony there was 2 collequy between 
the trial judge and comnsel, and then counsel for the defend- 
ant made an offer to prove that the defendant authorised 
his wife to speak on his behalf in regard te & cancellation 
of the lease; that at the request of her husband she spoke 
to the plaintiff in regerd to the cancellation at the home of 
the plaintiff a week prior t Many 1, 1924; and that the plaine 
tiff told her that they could vacate the apartment end he, 
the plaintiff, would consider the lease cancelled. Upon 
objection, the trial judge rubked that the proffered evidence 
was inadmissible, 
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In our judgwent, inasmuch ae the evidence shows 
that the original transaction, the renting of the apartment, 
was brought about by the wife acting on behalf of her huse- 
band, it was proper for him, the defendant, to undertake te 
prove thet he constituted hie wife his agent and authorised 
her to epeak with the plaintiff on his, the defendant's be= 
half in regard to a cancellation of the lease, and, also, 
what was said, if anything, between the defendent's wife 
and the plaintiff in regard to a oancellation of the lease. 


Gae eof the exceptions set forth in Sec, 5, Chap.51 
(Qxhill’s Revs. State. of 1935), which permite a wife to 
testify, is as follows: "in all matters of business trange 
tions where the transaction was had and conducted by such 
married woman as agent of her husband.” Pursuant to the 
principle involved in that exception, we think the defendant 
was entitled to show that he made his wife hie agent in the 
matter, and, also, to show that, if anything, she did as his 
agent in dealing with the plaintiff in regard to a veention 
of the premises, {ase v. Fogin, 221 Ill. App. 309, 


In the stipulation of fact in Sank Bros. Coal Go. 
Vv. Gtroetter, 229 111. 134, the evidence did not show that 
anything in the nature of a business trensaction had taken 
place between the wife and the third person, In that case 
Mr. Justice Dunn said, "She testified that her husband sent 
her to Mr. Donk's office, and she had this conversation with 
Mr. Donk as the agent of her husband, Sut she conducted no 
business. To make @ wife a competent witness in this cause 
it should appear that she was authorized by her husband to 
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conduct some business transaction for him, which she did 
conduct, and then she may testify,” In the instant case 
she ected as agent of her tusband in the making of the 
lease, and at the trial the husband desired to show what 
she did as his agent in regard to the teruination of the 
lease itself, The fxets in the instant onse, therefore, 
are quite different from those in the Donk Bros. Co#l Go, 
gase, and justify us in concluding thet the proffered 
evidences was competent. 


As to the contention that the plaintiff was bound 
to use reasonable efforts to rent the premises, it is 
sufficient to say that under clause 7 in the lease, the 
plaintiff hed authority to relet them at a figure to be 
deternined upon by him, And, although the defendant's 
rent under the lease wes $70,060 a month, the plaintiff, 
upon a vacation by the tenant wea entitled to ask, if he 
saw fit, $80.00, or any other sum, not shown to be unreason= 
able. | 


For the errors pointedot, the judgment will be 
reversed, and the céuse is remanded for a new trial. 


REVERSED AND REMANDED. 


THOMSON, Pod. AND O* CONNOR, d. CORSUR. 
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PEOPLE OF THE a OF ILLINOIS, ) 
EX REL WILLIAM &, DUNDIRDALE, 


Appellee, 
APPEAL FROM 


Ve SUPERIOR GOURT, 


COOK GCUNTY,. 
GITY OF GiICAGO, ET AL, 


sppniante.) 2 SOTA. 677 


Opinion filed Dec. 23, 1925, 


WH, JUSTICGH TAYLOR delivered the opinion of 
the court, 


On Deetuber 16, 1924, the petitioner, Williem 
&. Dunderdele, filed a petition in the Superior Court 
of Gook Soumty, praying fer & writ of mandemus directed 
to the (ity of Ghicegoe and the President of the Board 
of Lookl Improvements to reinstate him ae poring inspector 
and to pay him certain amounts as salmry. The respondents 
filed a demurrer te the petition. The demurrer was over 
ruled, snd the respondents ¢lecting to stand by their dee 
murrer, judgnuent wee entered that the rrit of mandamus 
isoue, the respondents to reinstete the petitioner and 
pay him his salary at the rate of $2100.00 per annum 
for the period from My 18, 1924 to August 22, 19234, and 
for « period from September 4, 1924, to December 4, 1934, 
ami for a period from December 8, 1924, to the date of the 
order, being in 211 $1,000.00, after deducting certain 
pension payments. Thie eppesl is from that judgment. 


It is claimed for the respondents thet the 
petition is insufficient in that it dees not whow or 
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allege the lege] existence of the office of paving inspector 
and petitioner's right to esoupy it. 


By the petition it is represented thet on Noveuber 
10, 1914, the petitioner took and passed the Givil Service 
examination for the position of paving inspector of the 
Wty of Chicage, snd wes posted on the eligible register by 
the Givil Service Commission for that position; that on 
September 13, 1915, he was duly appointed to the position 
of paving inspector, and remained in thet office or posie 
tion until the date of hic petition; that on February 
1, 1924, there was appropriated by the City Gouneil of the 
Qity of thienge, in ite annual aporopriation bill $2100.00 
for aaid position or office, payable at the rate of £83,323 
bienonthly, after deducting the ssount due the Pension 
Fund; that from May 18, 1924, to august 32, 1934, ond 
from September 4, 1924, to December 5, 1924, and from 
December 6, 1924 to the date of his petition, without any 
fault on hie part, he wae not permitted to work in eaid posie 
tion of paving inspector; that he wees not laid of f for lack 
of work or other good cause; that many other paving inspectors 
junior to him upon the Givil Service Register were retained 
and paid salaries for said periods; that during the time in 
question he was willing and able to do the work of the pogie 
tion, exeept that from May 20, 1934 to July 3, 1924, owing 
to @ sprained ankle, he was under the care of a physicicen 
and was not permitted to stand or walk on the injured leg; 
that he notified John 5. Hittel, Chief Street Engineer, his 
immediate superior, and John J. Sloan, president of the 
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Department of Board of Local Improvements, of his illness; 
that on June 85, 1924, charges were preferred and filed 
before the Civil Service Commission against him, charging 
him with being absent without leave from Mey 17, 1924 to 
dune 25, 1924; that he wae notified of said charges; that 
the matter came on for hearing before the Givil Service 
Commission, and on July 23, 1924, the Gommission entered 
an order that the evidence in support of the charges was 
insufficient to werrent hig reaeval, and recommended that 
he be penalized by the lose of szlary for a thirty dey 
suspension period. 


The petitioner further states in hie petition 
¢hat on August 32, 1924, he wae permitted to resume his 
work, but was again suspended on September 4, 1924, for 
thirty days; that certain charges were preferred on Octe 
ober 8, 1924, and were mailed to petitioner at 344 Korth 
Lockwood avenue, @ place where the petitioner had not 
lived since April, 1924; that he, the petitioner at that 
time lived at 618 Dole avenue, and had notified the rese 
pondents of the change of hie addresa; that he did not 
receive the charges of October 8, 1924; that the rese 
pondents had systematically, since September 4, 1924, 
filed charges each thirty days and suspended him for 
thirty days at each of said hearings, contrary to the 
@Givil Service law; thet afterwards on November 7, 1924, 
he was agein charged before the Civil Service Commission, 
which charge was ac follows: "Charges, puspension for 
thirty days by order of Givil Service Gommission and 
ordered to report fer duty on November 4, 1924, failed to 
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report on November 4, 1924, anid has not reported since, 
either by person or by phone;" that a copy of those 
charges were served upon him, and he was notified to 
appear before the Civil Service Comeisasiog on fovenber 
14, 1924, for trial; that on November 15, 1924, the 
Board of Local Improvements sent him a letter informing 
him that he had been suspended for a period of thirty 
days from November 4, 1924, and directing him to report 
for duty on December 5, 1924, at the expiration of the 
suspension period; thet on Yecember 5, 1924, he reseived 
® letter from Hittel, Chief Engineer of Streets, notify- 
ing him that ‘Owing to lack of work you are laid off to- 
day, December 5, 1924," and directing him to turn in his 
badge and recerds; that on December 5, 1924, there wos 
work for paving inspectors, and there still is work for 
him, the petitioner, to do in his office or position; 
that the letter just mentioned wae a subterfuge for the 
purpose of dispensing with his services; that at the time 
of the epprepriation in February, 1934, “it was discussed 
by the Sity Council of the Gity of Chicago and the Finance 
Committee thereof that the said appropriation be made in 
the sum of $2100.00, and to provide steady employment 
throughout the year for paving inspectors," which wages 
were @ lower figure then the Gity bad been paying for 
paving inspectors by the day. 


The petition prayed that a writ of mandamus 
issue directed to the respondents, directing them to ree 
instate hia and to pay him his salary at the rete of 
$2100 per ennum for the period from Nay 18, 1924, to 
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August 22, 1924, and for the period from September 4, 
1924 to December 4, 1934, and for the pericd from Dee 
euber 6, down to the present date, ani that they be 
eampelled to pay him hia salary in the future as approe- 
printed by the City Geuwneil of the City of chicnge. 


No brief has been filed fer the petitioner. 

It is urged forthe raspondents that as the 
petition does not show thet the offices or position of 
paving inepector existed, it io, on ite face, insuffie 
cient. Ip Billie v. Gity of Ghiosgs, 235 Ini. 473, 
where o suit wee brought for salary ac a police patrel~ 
man, the court held thst ae such an office was unknown 
to the common law, and wherever it existe, it in the 
result of statute or ordinanee, the legal existence 
of the office ani the legal right to Sold it guat be 
proved, fhe court theressid, 

qstnay ef ee tttiee of pelies patente, ok 
oe ce ro 
4% was therefore iageemen® On bh te show the 
Legal existence of the effice and his legal 
“ to hold it, pol ag ¥. Clty of Chicsge, 
Ill, 381; People v. Oity of wr tS sat id. 
479; Melted. Mare 1s tara Chicago, 312 
.y 14 40; Kemesily v. dity ty oe 
AS. te. 408 de fre office of police- 
man Or police oP wae unknown to the 
Common law and whenever such office exists it 
is the creation of the stetute lew or aunicipel 
ordinance, (Stott v. City of Ghicage; People v. 
Gity of hice go; Moon ¥. Mayor, supra.) 

Following that decision, 1+ was held in Qerach v. 
Sity of icam, 850 111. 551, that a petition for a writ 
of m=ndamus by one claiming to be a police patrolman to 


heave his name put on the roster end for salary “oxanot be 


sake 
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maintained without an ordinance creating the offices;* and 
that as the petition failed to allege the existence of an 


ordinance creating such office, it was demurreble. 


In the instant case, however, it is set forth 
in the petition that the petitioner, on November 10, 1914, 
"took the Civil Service examination forthe office er posie 
tion of paving inspector in the Oity of Ghicago; that he 
passed said examination with 2 mark of 70, the required 
mark for passing and being posted on the eligible register 
of said office; that he was posted on the eligible register 
by the Civil Services Commission for said office or position; 
that afterwards on toewit, September 15, 1915, he was duly 
appointed to the office or position of paving inspector, 
and remained in said office or position, and still remsing 
‘Gn said office or position," and those facts, we think, 
are sufficient to justify the conclusion that the office 
or position of paving inspector had been ereated, Certainly, 
in the face of those facts, it would be unrezsonable to hold 
that ac a matter of pleading, the petitioner should go fure 
ther and set up the ordinance which created the office oz 
position, To argue that what was done by thepetitioner by 
and through the Civil Gervice Commission and by the Gommission 
itself, may all have taken place without there being any such 
office or position, is too far fetched, and eapecially shen 
the matter involved wos merely one of pleading and not of 
proof, And that conclusion produces no special hardship as 
to the respondents. For even if as @ aatter of fact there 
was no such office or position it could readily be shown 
on the trial of the issues, 
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This court held in O'Brien v. Frasier, 328 
Til. Appe 118, where the petitioner prayed for a writ 
of mandamus directed to the three Civil Service Comnisse 
foners and tothe Chief of the Fire Department in the 
Gity of Ghiesgo, commanding the Gommissioners to certify 
the name of the petitioner to the Ghief of the Fire 
Department as being eligible for promotion to a lieutene 
ancy in the Fire Department, and directing the Chief of 
the Department to promote the petitioner accordingly, 
that the petition was not defective nor subject to dee 
murrer even though it contained no reference to any ordine 
enee, The language of Mr. Justice O'Oynner in that cage 
ia as follows: 


"But we are of the opinion that it was 

not necessary to refer to an ordinance at 211 
in the petition, because it is there alleged thet 
petitioner was a civil service employee and 
qualified to take the promotional examination for 
the position of lieutenant in the fire department; 
that the Civil Service Act applied to Chicago, 
and that respondents, the civil service mamissioners, 
held such promotional examinetion; that the 
petitioner successfully passed this exaaination 
and his name was placed upon the register of 
wigan eligible for promotion; that afterwards 

@ persons whose names appeared above petitioner 
were certified by the commissioners and appointed 
to the position of lieutenant in the fire departe 
ment * * * Public officials are presumed to pere 
form the duties delegated hd law to them and it 
would be idle to say that the commissiogers would 
have gone through the form of holding promotional 
examinations, preparing a register and certify 
names therefrom if the effice had not been propere- 
ly created. Law v. People, 87 111. 385." 


It is contended further that the petitioner did 
net show that he was entitled to the $1,000.00 of salary 
under an ordinance of February 1, 1924, because he per- 
formed no services from May 18, 1924, to the date of the 
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petition, Deommber 16, 1924, Sut it is alleged that dure 
ing that time, without any faulf# on his part, he was not 
permitted to work as paving inspector, That is allegation 
enough, and if true would justify the conclusion that he 
was entitled to the salary for the time mentioned, 


It is mntended that his suspension was expressly 
authorized by section 12 of the Act to regulate the Civil 
Service of Cities; that it provides for the removal of 
employees upon written charges after a hearing. But, 
the sliegations dispute the action ef the Civil Service 
Comission, and, &lso, charge that his final dismissal 
was & subterfuge, as there was plenty of work for him as 
paving inspector at the time of his discharge, 


Ae to the contention that no ordinance of 

February 1, 1924, making an appropriation was eet up, 
it is sufficient to refer to the allegation that there 
was appropriated by the Gity Gouncil of Chicago, in ite 
annual appropriation bill, $2100.00 for his position of 
office, and that it was payable at the rate of #88, 33, 
biemonthly, after deducting the amount due the Pension 
Fund, 


The same rules of pleading apply te e petition 
for a writ of mandamus as to a declaration or a bill in 
eaity. It is no more necessary toi plead the evidence 
in ope case than in the other. 


The judguent will be affirmed, 
AFFIRMED. 
THOMSON, P. J. AHD O'CONHOR, J. CONCUR. 
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APPCAL FROM 
MUWICIPAL COURT 


BLAINE BLAGKMARN, and 
FANNI€ MAY HOLLINGSWORTH, 
Appellees, 


vs, ’ 


WILLIAM BELL and 
MRS. WILUTAM BELL, 


WILLIAN BELL, 
Appellant. 


Opinion filed Dec. 23, 1925. 


WR. JUSTICE TAYLOR delivered the opinion of 
the court, 

On October 6, 1924, the pleintifie, laine 
Blackman and Fannie Mey Holiingsworth, filed a complaint 
of forcible detainer in the Municipal Court of Chicato, stating 
that they were entitled to the posseseion of 2 hotel 
situated at 1921 Park Avenue, and that the defendants, 
William Sell and Mrs. Williem bell unlawfully withheld 
possession thereof. 

The defendants were duly ®ervei with summons, 
and on October 15, 1924 there vas a trial before the court, 
without a jury, and a finding that the defendents were 
guilty of unlawfully withholding from the plaintiffe the 
possession of the premives describec. Judgment, accordingly, 
was entered that the pyaintifie have and recover from the 
defendants possession of the premises, and that a writ of 
restitution isecue th/refor, This is en appeel by “William Bell 
from that judgment, 

It is the ‘theory of the plaintiffs thet, although 
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the defendant, William Heli, had occupied the premises in 
question under a written lease for a number of yoars, 
nevertheless, on May 1, 1924, « subsecuent written lease 

for the same premises was signed and executed by the defendant 
imma Rell (Mrs, William Gell), ag lessee, and Louis Thexton 
as lessor; that the new leace was made for a larger rental 
because the defendants were behind in their rent under the 
former lease that was outetending; that om June 6, 1924, the 
lessor, Louis Thexton, sold the property and the new lease 

was assigned to the plaintiffs; that on august 18, 1984, 2 
notice was served by the plaintiffs, Blackman ond Hollinsworth, 
the ascignece of the new lease, on irs, Fillism Sell 

that the sum of $250.00 fer rant was due, and that unless 
payment was made in five days, the lease would be terminated; 
that on September 25, 1924, « demand notice for immediate 
possession of the prenises was served on the defendant 
William Bell, and that, as a result of the caneellatia of 


the lease to William Bell, and the waking of the new lease 
to Mrs, William Bell, and her default in payment of rent 


thereumder, the olaintiffs were entitled te recover 


possession of the premises. 
on the other hand, it is the theory of the 


defendant, Zilliam Bell, that on April 20, 1922, he leased 

the premises in question for five years, begiming on Nay : 
1922, for a total rent of $9,995.00, payable in weekly 

sums of $45.00; that on Jume 20, 1923, another lease was 

made between Lowis Thexton, as lessor, and him, “iliiam Bell, 
a® lessee for s term of eighteen months, beginning June %,19233, 


and ending on Secember G1, 1924, for a total rent of 
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$3,510.00, payable in weekly sums of $45.00; that by that 
lease he had an option to renew it for a similar period 
with readjustment of the rent; that by that lease it was, 
alse, provided that an option given him, William Bell, on 
Way 1, 1922, to buy the property for $9,060, should be 
extended eighteen months; that he was the one who leased 
the premises, snd not his wife; that she hed nothing 
to do with it, that his lease of Jume, 1923, was still 
outstanding and the rent all paid we, end, further, 
that he had an option to purchase, and on August 1S, 1924, 
had tendered $2500 to Thexton to carry out the option 
contract, 

fhe chief confiict, therefore, is whether the lease 
of lay 1, 19284, signed by Louis Thexton as lesser, and mma 
Bell, ss lessee, and thich wae assigned to the plaintiffs, 
took the place of the former lease and constituted the 
only title under which “mma Bell and her husband held 
possession; end whether the rent om thet lease was 
in default, 

The lease iteclf was offered in evidences, and is 
the ordinsry short form printed lease, and is signed by 
Louis Thexton and tmma Bell, On the back of it there is 
an assignment, dated June 6, 1934, by Louis Thexton to Perry B, 
Carr, and an assignment by perry 8. Garr, dated June 7, 1924, 
to the plaintiffs, Yennie May Hollingsworth and fisine 
Blackman, 

Mre, Bell in her testimony does not deny her 
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signature to thi lease, hs testified as follows: “He 
(Thexton) told me that there was going to be a man there, a 
man there to pay rent to, he was going to change his businese 
into some other man's hands, because he was going to move to 
Florida, so he wanted me to sign this naper for him, and of 
course I always trust br, Thexton, ond I was busy at the time 
and I signed the paper.” he further testified, "He eaid that 
he wanted me to sign this paper because he wae going te turn 
it over to another man, snd I didn't know until Er, Blackman 
come there, that the man Was against my husband, I resily 
didn't know what it was, but when I found out that the lease 
Was for me to pay $50.00 then I sent « special delivery to 
my husband so he wired me back to tell me to pay Thexton's 
man," 

Thexton, the lesser, testified that he ean the 
Gefendant, William Bell, and asked him if he could pay the 
rent that was in arrears, whieh he, the witness, said vase 
$495.00, but which Bell said was $450,00, and Bell said 
he eould not pay 1% because he didn't heve the money; 
that he, the witness, asked if it were spread over a couple 
of months whether Bell could pay it, and Bell said he could, 
that Bell said “that he had had some work done up at a place 
in Idlewild, Michigen, that had taken his vwoney, and, therefore, 
he was behind on hie rent, and if I would spread it along 
and at $5.00 each week, he could pay it;"* that he, the 
witness, then vent home that night and made out a lease 
and brought it down the following morning, and when he 
presented it to Mx. Bell, the latter ssid he would not 
sign it; that Bell said, "You can't collect that $450 from 
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~ thee 
me becouee I have no property here, and the steck in the 
hotel * * * 4@ mortgaged; it was boucht on the inetall- 
ment plan,* and that he, the witness, then said, *Mx, Bell, 
I will have to ack you to five me poseossion of the property, 
4f you won't sign your lease;" thet then ure, Bell stepped 
late the office where they were talking, and enid, "I don't 
want to leave this plece. My friends are all here. I don't 


want to go to Bichigan I want to stgy here, I'm running the 
hotel and I want to take the lease;" thot he, the witness, 


seid, "That will be perfectly satisfsotory to me if you 
Wieh to do it;" that Mr, Bell said, "411 right, if you 
(re, Bell) wish to take the lease, I will step out;" that 
Mre, Bell then signed the lease; that he asked Mr. Bell 
then to give him his copy of the other lease, and Bell 
said it was down in his box at the benk, and that he would 
bring it there tomorrow morning; that he, the witness, 
then sald, "Now, I'm going to tear my lease woj;" that he 
tere it ‘(the old tease) up and threw it in the wastebasket 
at thet tine ; that when he went beck the next morning, Mr. 
Bell was not there, amd he did not get that lease; that 

at that conversation there were present himeslf and ur. and 
Mrs. Bell, he witness further testified that in @ conver- 
sation with Mr, Bell, and at Hell's suggestion, he agreed 
to accept $47.50 instead of $50.00 for each week's rent 

af he did not have to send a collector to collect it; that 
they had some discussion about a letter to that effect, and 
Mrs. Bell said she would be catisfied with it in a letter 


instead of in the lease; that in the course of the convere 
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sation as to whether Mr, Bell was willing to have his wife 
make a new lease in lieu of the lease with him, Bell said, 
"it was all right, he supposed she would let him stay 
there when he came down from Michiganj" that he was going to 
Michigan; that he had a real estate office in Idlevila; 
that the inerease in the rent in the new lease included the 
rent that was in arrears on the olf lease; that the rent in 
the former lease was $45.00 per week, and in the new lease, 
$50.00 per week; that after the new lease was made and 
the arrangement to deduct $2.50 a week, by reason of not 
sending a collector, he, the witness, was paid for four 
weeks at $47.50 a week; that two of those amounts vere 
paid to him personally, and two to Mr. Weldueck, whom he 
had instructed to go down and get it; that the rent which 
he, the witness, received in those amounts was fron 
irs, Bell, 

®e think that the evidence sufficiently shows that 
@ new and valid lease of the premises was made to tits, Bell 
on May 1, 1924; that a valid cancellation of the prior 
lease to Hx, Bell was made; and that the lease of May 1, 
1924, wae duly assigned to the plaintiffs on Jume 6, 1924, 
nearly four months before the suit in foreible detainer 
was begun, Those facts, we assume, were found by the trial 
judge, who entered judgment for the plaintiffe, and we do 
not feel justified in holding that such findinge were con- 
trary to the monifest weight of the evidence. The new 
lease was signed by her and she admits that the first 
payment she made thereon was $47.50, which is consistent 
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with the teetimony of Thexton, and which amount is more 
than that provided for in the prior lease, She, also, admita 
that the first time she paid Blackman (the agent), she paid 
him $50.00, although she knew that the former lease only 
Called for:$45.00; and that she pakd him $50.00 thereafter, 
‘Thexton testified that he had received no rent since June 1, 
Woolphy, an agent for the plaintiffs, testified that on 
dune 6 or 7, he told Mrs. Bell the property had been sold 
and that the plaintiffe would be entitled to rent after 
that date; that Mrs. Bell said she was only supposed 
to pay $47.50, but that he told her the lease said $50.00, 
and that after that she paid £50.00, 

‘ The evidence shows that on gugust 18, 1924, the 
plaintiffs served a five day notice on Mrs, Bell for 
default in payment of $250.00 rent; and that on Septenber 
25, 1924, a written demand for immediate possession was 
served on Mr. Bell. 

Inasmuch as Mr. Bell, alone, hss appealed from the 
judgment, the only question is whether the judgment as to 
him ought to stand. Holding, ase we do, that the lease of 
May 1, 1934, to Mre. Bell, to which he Was not a party, was 
the only lease under which he could claim any right to | 
possescion, the prior lease to him having been cancelled, 
it follows that he had lost all right to posseseion and 
that the judgment gust stand. <Although considerable evidence 
was introduced concerning various amounte of rent that were 
Paid by him after Hay 1, 1924, in the view we take of the 


Case, it is immaterial, But even if it were material, we think 
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-oe 
the evidence sufficiently shows that Mra, Bell was in default 
when notice was served on her. Woolphy testified that 
there was $250.00 duc from July 14 to the date of the notice, 
and thet it was unpaid, 

The evidence shows that after August 18, 1924, 
eome payments, by check, were made by William bell to Thexton, 
but 1% is not shown that they were for rent that accrued 
to the pisintiffs after sugust 18, 1934, It follows, there- 
fore, that there is no evidence to distrove the testimony of 
Woolphy that re. Bell wae in default when the notice vas 
served. Thexton was apparently t®eating them as payments 
by Bell on the arrears of his rent which had acewmloted 
before the property was sold. It my be that, under the 
lease, Thexton was mot entitled to receive such payments 
when they vere made, but that eannot affect the rights of 
these plaintiffs, 


fhe claim of Mr. Bell is that the lease of 
May 1, 1934, never existed, He dees not claim, therefore, 


that any rent was paid thereunder, Nor does he claim that 
he wae not given proper notice to quit. Of course, the 
plaintiffs, 29 assignees of the lease of May 1, 1974, had the 
Tight to maintain forcible detainer againat the lessee, 
Mrs, Bell, and any one in possession through or under her, 
if he wae unlawfully in possegsion, the judgment, therefere, 
was proper, FitzAllap Woodbury v. HH, Ryel, Executor, 128 
Til App, 459, 

There is evidence that in the course of the 
dealings between William Boll and Thexton, prior to May bh, 
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1024, Beli had been given an option to buy the premises 
at & certain figure, and that on Auguet, 19, 1924, he 
tendered $2500.00 to Thexton om the option to buy, which 
Thexton refused, That, however, involves matters which 
are not competent here, It is the law that in foreible 
detainer the court considere only the atriot legal rights, 
and net the equities of the parties, 
et 81,, 195 Ill. App, 346, and that a landlord need only 
@stabligh hia right to possession of the property, Ladd 
v. Ladd, 165 111i, App, 262, 





ien v. O'Brie 


Gonsidering, therefore, wheat the evidence shows 
in regard te the lease ef May 1, 1924, to Mrs, Beli, and 
concerning the cancellation of the prier iease +o Willian 
Bell, and as to notice and rent due, and that William Bell 
alone brings this appeal, we do not feel justified in over- 
th@ing the finding of the learned trial judge. 

The judgment, therefore, will Be affirmed, 


AFFIRMED 


THOMSON, P. J. and 
O'CONNOR, J. coneur, 
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Oetober, in the year of our A.ord £2 tw Boe nine hundred 
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and twenty-five, within and for, the Second District of the 
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Begun and held at Ottawa, on Tuegda the sixth at Ar (A__- 


State of Tllinois: 2 39 Bek Me 62? 





Present--The Hon. NORMAN L. JONES, Presiding Justice. 

| Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 

E. J. WELTER, Sheriff. ue 


BE IT REMEMBERED, that afterwards, to-wit: On 
NOV 74 1995 the opinion of the Court was filed in the 
Clerks office of said Court, in the words and ‘figures 


following, to-wit: 
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Gen. No. 7484 October Term, 1925. Agenda 2. 
Robert Jeske, 
appellant, Appeal from the Circuit Court 
VSe of Leke County. 


Lake County Publishing 
and Printing Company, 


a corporation, 2 3 2) if A @ 6 ‘¢ 4 


appellee, 
PARTLOW, J. 


Appellant, Robert Jeske, began suit for libel in the Circuit 
Court of Lake County against appellee, Lake County Publishing and 
Printing Company. ‘There was a trial by jury, a verdict and judgment 
in favor of appellee and this appeal was prosecuted. 

Appellee owned and published a newspaper called "The ‘aukegan 
Daily Sun and The Waukegan Daily Gazette". On December 12, 1923, 
the following article was published by appellee;- 

NALLY OF 'A. V.' IS INDICTED 
ACTION CAUSES FLURRY IN SMITH'S 
CAMP 
REPORT ROBERT JESKE, OPERATIVE OUT OF SMITH'S 
OFFICE ONCE, INDICTED. 
A. V. FIXED BONDS, REPORT. 

Robert Jeske, well remembered throughout the county as an employe 
of State's Attorney A. V. Smith, was indicted Tuesday by the Kane 
County grand jury, according to news dispawkes from Aurora. 

The reports are he was indicted on two counts, one a statutory 
charge and the other a hold-up charge. The bonds were fixed at 
$5,000. and $2,000, the reports state. 


A. V.-, who can be said to be loyal to his pals in politics, 
was instrumental in fixing the original bonds. 


Back in July Jeske was arrested on a charge of holding up a 
colored youngster in Aurora. With him at the time was an alleged 
prohibition.agent by the name of Willis. Both were accused by 
Aurora police with being drunk. 


_ Jeske had a star that indicated that he was with the Brundage 
forces at the time. When a cohort of Eddie, by the name of William 
‘Clausen, was interviewed he denied that Jeske worked for them. 


When in October came a complaint from two girls, Florence Davis 
and Mabel Pennock, that they had been attacked by Jeske. It was 
On their testimony that he was indicted, the report stated. 
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Jeske is not popular in the lake region. He was one of the men 
who obtained the evidence against Jack O'Connor, of ‘Blarney Isle,’ 
‘ located in Grass Lake, that made the expensive rum trial possible. 
A. V. took a bad beating in this legal conflict. 


He last obtained the evidence against Ray Pregenzer of Grass 
Lake. This is one of the cases that A. V. won." 


On December 14, 1925, another article was published by appellee 
as follows;- 


" Ta. V.'S' BLUNDER WORRIES KANE CO. 
AND ED BRUNDAGE 


OUR VEST POCKET EDITION OF VOLSTEAD TRIPS TO AURORA WORRY. 
JESKE STILL IN JAIL. 


Armed with an extra clean collar and a worried countenance our 
own A. V. Smith tumbled off the choochoo at Aurora Thursday to 
iron out a little more grief. 


Charles Abbott, prosecutor of Kane County, with offices at 
Geneva, is said to have been the objective of his mission. 


The greeting must have been pathetic. Charlie and Ashbel, both 
friends of Eddie Brundage, seem worried over the fate of Robert 
Jeske and Willie, two McQueeny detective agency operatives, who 
were indicted by the Kane county grand jury on two cherges. 


Both of them are in custody with bonds of %5,000 and “2,000 
keeping them from booze sleuthing activities. The charges are a 
hold-up and a statutory offense. 


A.V., the central figure in the Gove Small 'fixing' case that 
deft him with an adverse verdict and the county with a flock of 
bills, recommended Jeske and the McQueeny organization to Abbott, 
according to information from Aurora. 


Then Jeske and Willis were caught drunk and charged with holding 
up a youthful negro by Aurora police. Their indictment followed 
plus an added charge of attacking two Aurora girls. 


It is not known whether Eddie, crawled into the office for the 
post mortem Thursday, but it was learned that full information of 
the affair had been given to his office. 


; Continued rumors sweeping through Kane County are to the effect 
that A. V.ewould like to see the matter nolle prossed. 


If this is the case Abbott is placed in some of the troubles 

' that our own A. V. has bathed in for the past few months. A 
contagion of grief seems to have spread over the Brundage ballott 
markers like a plague. 


Just how such a case can be Holle prossed after e grand jury 
hag voted indictments on such serious charges is a matter that 
would worry far more agile minds that A. V., Charlie and Eddie. 


Just where the conference ended is not kmown. fhe press was 
not invited to attend and expressions of fear mingled with blushes 
when attempts were made at interviews. 


, Any sort of a prophet can predict plenty of political obifuaries 
for the next few months.” 
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On December 17, 1923, appellee published the following article 
which it calls a retraction. . 


“ SOMEBODY LIED IN GIVING Facts ON 
TESKE MATTER. 


IT DEVELOPS THAT THE SUN WAS 'FRAMED' BY NON@®EXISTENT 
REPORTER FOR AURORA STAR. 


BLACKMAIL MOTIVE SEEN. 


Once, and that was a long time ago, a good friend of the sun 
called over the telephone. 


"I'm the father of twins, congratulate me,' came the voice. 


The Sum did. They did it in print. It was a little story. 
A little part of a day's work, and such a small atom that a 
short time should erase it from every memory. But the memory 
of those few lines is as permanent fixture around the office as 
the printers’ devil. 


For the mother of the twins came in the next morning when the 
janitor unlocked the door. What she told the editor about news 
is also a memory around the Sun office * * * but not ae cherished 
one. As far as is known she is still motherless. 


"I did it for a joke," the would-be father explained the follow- 
ing day. 


THE TESKE CASE. 


The second crucifixion of the minimum of courtesy that can be 
shown to any newspaper occurved to us last week. The Sun was 'framed' 
and beautifully so. ‘ 


It was another piece of telephone work. ‘The informant addressed 
himself as H. A. Andrews of the Aurora Star. He stated he was a 
good friend of a Mr. Townsend, who in turn was a friend of Editor 
We. J. Smith. 


The bit of news he had to offer came as a "Courtesy to ifr. 
Townsend's friendship for Mr. Smith,' according to the way ‘Andrews' 
explained it. 


The call, accepted by the girls who answer the telephone, was 
seemingly from Aurora and for the editor. He was in Florida. A 
reporter served in his stead. 


TAndrews', with a well jointed story related that "Robert Jeske 
and a man named Willis had been indicted by the Kane County erand 
jury on a statutory and hold-up charge. 


He told how A. V. Smith, who once had Jeske in his employ, had 
arranged for their bonds when taken by the Aurore police a few 
onths back. The bonds, according to his story, were %5,000 and 
2,000 in each instance for the charges. 


The Sun force, with the memory of the Judas of the Twins pushed 
in a far nook of the mind, used the story believing it true on 
the assumption that nobody would bother to send in a long distance 
‘Tees without a reason for doing so and we then did not detect the 
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Came the voice of the obliging Mr. Andrews over the phone a 


few days later from Aurora. He "had something more that might 


interest Mr. Smith, who by the way was a good friend of Mr. Townsend, 


who was a good friend of his.’ 


Mr. Andrews had ‘seen s letter in the office of State's Attorney 


Abbott at Geneva fron A. V. Smith recommending the Mequeeny De- 
tective Agency.' 


His bright eyes had also 'seen Smith in Aurora with the Kane 
County prosecutor’ and he had ‘reliable, unwarped, good-to-the-end 
information that they were trying to have the indictments! against 


the two operatives quashed." Both were still in jail, according 


to his story. Graciously he declined the pay offered as a reporter 
sending in a story from another city which is a custom as old as 
the newspaper game. 


And Editor Smith, having returned from Florida thet day, scratch- 
ing his head, tried to the best of his ability to recall Townsend, 
but failed 0 place him exactly. He was almost positive he knew 
Andrews, however, because a man by that name used to be a city 
editor in Waukegan some years ALO. 


Coupled 'im Up. 


Former Mayor Townsend of Aurora now holds a state position ~ and 


the theory now is that the 'framer' took it for granted that the 
editor of the Sun, by being a state official probably would know 


Townsend and accept his connection with the case ss sufficient to 
make it sound reliable. 


It is easy to see through now. A cub reporter should have 'smelled 
a rat' at the first call after the shock of the hoax. But now isn't 


then, and the Sun printed the second story in good faith. 


It was beautifully 'framed.' 


But like the attorney for the defense who could have the last say 


to the jury if it wasn’t for the laws demanding that the state address 
them last, the Sun will have to put it before the jury of subscribers 





next to last. 
An Andrews Found. 


'H. A. Andrews' is perfect in his line in every way. He does, 
and will rank high above the Judas of the Twins in the memory of 
the Sun office long after the crowds have said, ‘How natural’ over 
every one of the present force. 


A ffesh and blood Andrews at the Aurora Star was located over 
the telephone late Saturday. He ‘never’ knew Townsend o#\. J. 
Smith. He didn't cover Courts and never heard of Jeske, Willis, 
Attorney Smith or McQueeny.' 


Judging by developments, Jeske was done an injustice through 
these false reports, and the sun regrets the fact that it had any- 


thing to do with reflecting on him where such reflection was not 


in accordance with the facts. However, it is a known fact that 


Jeske has been in the employ of A. V. Smith through the IeQueeny 


Detective Agency. He worked on the Ray Pregenzer and Jack O'Connor 
booze cases as an operative of the McQueeny bureau, which was then, 


'as court records will show, in the employ of the state. 


J&ske and Willis were also arrested by Aurora police, according 
to a lengthy article in the Aurora Bescon in July and according to 
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- the statement Jeske made to a Sun reporter in the Sun office several 





months ago when Jeske had the occasion to look through the files 
of the Sun. The charge was holding up a negro lad, according to 
Jeske and the Beacon. 


; Jeske Explains to Reporter. 

Jeske also stated that he and another men had been charged with 
attacking two girls in Kane Cougty at the same time he discussed 
the other case with the Sun reporter. 

But the statements that indictments were returned were untrue. 
conversation over the ne, Which led employes of the Sun to be- 


lieve, after discussi he story when it had been received, that 
it was all wool and a yard - yes, make it two yarits - wide. 


"Andrews" also the poke out these points in the course of the 
t 


If anyone has suffered through the misrepresentation that ca 
through the information supplied by 'Andrews' the Sun is hecien, ” 
A greater injury has been done the men and women who serve on this 
force and make the Sun what it is. 


There will be more ‘Andrews' and more 'twins' in any newspaper 
in any city * * * these lepers come in every lifetime. 


The question is: "Who assumed the role of Andrews?" 
Vas it a detective agency? 
Was it a Watkenan newspaper? 


Did the state's attorney's office of Lake County have cognizance 
of the effort made to put the Sun in position where gsrounds covld 
be found to ‘come back at it'? 


If Jeske and Willis have been wronged by the Sun's statements, 
we are very SOrry. It appears thet somebody ‘framed’ us and we 
refuse to accept the suggestion of some folks that Jeske and ‘jillis 
themselves were a part of it in order to build up a case for damages 
against the Sun. Respectable detectives wouldn't do that - and we 
have known McQueeny too long to think he would condone such a thing.- 


But, somebody did it - and we hope they had a good time doing it. 


Therefore as the Chicago paper says in its daily apology column: 
™We apologize to all referred to in the articles in all statements 
made, statements which we now recognize as having been faked for 
a Sinister purpose.’ 


Another theory of the hoex is that enemies of Jeske and Willis \~ 
at Aurora, where the two men have been in booze raids, were sttempt- 
ing to injure them. Whoever it was, was familiar with the 'lawof 
the land.' They knew that the editor was out of the city and €allea 
for him just to ward off suspicion, linked the name of Townsend. 


As reporters for the Sun frequently call up other newspapers\in 
Illinois and Wisconsin to give them news, the reporter naturally 
thought thst the information coming from iurora was authentic,’ es- 
pecially in view of the fact that the person gave the name of the, 
Aurore. newspaperman." 
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The evidence shows that appellant was 25 years old and 
resided with his wife and child in Chicago. For about six years he ? 
had been employed by the McQueeny Investigating agency of Chicago, 
and for about two-thirds of that time he had been working for State's 
Attorney Smith of Lake County and former State's Attorney veleh, | 
investigating violations of the prohibition law. He had also been 
employed by other lawyers in Lake County on other cases, and by the 
corporation counsel of Aurora. He was never under indictment at 
Aurora in Kane County, was never in jail in that county under an 
indictment, and State"s Attorney Smith did not go to Kane County for 
the purpose of obtaining bail for him, or to get the indictment nollied. 
Spencer Jorgenson, the reporter of appellee who wrote the : 
two articles set out in the declaration, was called as a witness by 


appellee and testified that on September 29, 1925, he had a conver- 

















sation with appellant in appellee's office in which he asked appellant 
how everything was going and appellant replied "fine." The witness 
then asked appellant how a case of appellant's was coming out at 
Aurora and appellant stated that that case was nothing to what he 
had to face; that he was charged with attacking two girls but he 
believed it was a frame up, but it would go before the grand jury. 
The witness also testified to another conversation on October 10, 

er 12, with appellant, in which the witness asked appellant how 

he was coming out in igteud Ce usiattou: replied that he did not 
know; that the grand jury would meet in about a week. These con- 
versations were denied by appellant. ‘wo police officers of 

Aurora, testified that the appellant had been arrested in Aurora 

in September, 1925, while he was amployed there es a detective by 
the corporation counsel to investigate violations of the liquor laws; 
that at the time of his arrest he was intoxicated; that he wags 
released without any charges having been preferred against him; 

that appellant was not brought to trial because the corporation 
counsel had employed him to investigate some moonshine cases; that 
the corporation counsel ordered him discharged. 

All of this evidence was objected to by appellant and its 


admission is assigned as error. ‘The only plea filed by appellee was 



























bus 5Lo etsey 88 aew tasileqqs teat aworla conobivo od? 

“et gtpey xis. daoda 10 -sonnoditd mi BLido bas. ot atd dtiw 6 
ogeotdy tO ToORORA aitties Ligewnt yneenpoM old tik Seyolgns a 
ateatate rot anidvow maed. bed. ed omit. add to. ghttdt-owt toda 
oaitoLey ROmet gL atodadc, tenet bas eau osled, to Ao bme | oi 

need oats bed sH wal sotiididorg odd. x0 enoit slo ty. gate 
aft yd bus .goase tedto. ao ytnsod: stad mt eteywel cedto be! er 
tz tmemtoléal reba TS7OM ase el sstorss te Leengoo: 

ae tebes itl #odt wt List ok. teven eow uae) om 


tot ware onal od os don BES dt ime comes tA a’ ‘otate bn 


ey 


qd. skhead iv Sate BONER Ee ROW fe ttataloeb AR at. Hey tee- sai 


tne lloage foxes ‘edt Ao uiw mt eoitto e ‘eatleqas ot inattoege 
aeentin sdf “,eafi" beti fger inelLeqqe bie - antos asw 3a 


sh ‘tee gitmoo aew . ee %0 easo 8 wort ‘aot toa 


“too PRET». «ARON &.tooda at yee 5 Lirow wat basa, es 
‘to. exesttto. eoifeog owt; .tnelfogas. yd. boinoh, ox | 

' gxotsA mt betaerts need bad faaltoges odd tedd ‘belt 
ee. evidoodeh Bas ered beyolams asw od ef bew. sBS0L; 
seve seup tt edt ro ano tiglotv otsgiteoval ot ‘Loassroo. fire 
asw ed tadt ;betsotxotni aaw od teers: eld ‘to omit 

peta» taniags. herzretetq need, autved aegsedo YAS, daroatd bw 
notistogzos oat earsoed Isixt of diavoxd dou. sew ns 





the plea of not guilty. This plea admitted the falsity of the 
libel charged in the declaration. There was no plea of justifica- 
tion, and for that reason no evidence was admissible to prove, or 
to attempt to prove a justification. Under the plea filed appellant 
was limited to evidence tending to prove that it did not publish the 
libel, and to evidence in mitigation of damages. ‘The damages could 
be mitigated in two ways, first by showing the general bad reputa- 
tion of the appellent, and second, by proving facts which tend to 
disprove malice, but which did not prove or tend to prove the truth 
of the charge. Bad general reputation could not be estabiished by 
proof of specific facts tending to show general bad reputation, but 
the evidence was limited to the general reputation. ividence in 
mitigation of damages Weigh tends to prove appellant's guilt or 
even cast suspicion of guilt upon him was not admissible under 
these pleas. Proof of guilt, or proof tending to show guilt, 

could only be proven under a plea of justification. Owen VS. 
McKean, 14 Ill. 458; Sheahan vs. Collins, 20 Ill. 326; Thomas vs. 
Danaway, 50 Ill. 375; The Spolek Denni Hlasatel vs. Aloisie Hoffman, 
204 Ill, 532; Commercial-News vs. Beard, 115 Ill. App. 501; Reedes 
vs. Roth, 179 Ill. App. 95; O'Malley vs. Illinois Publishing & 
Printing Co. 194 Ill. App. 544. 

In Young vse Bennett, 4 Scam. 43, it was held that in an 
action for slander in charging the plaintiff with stealing, it was 
not admissible for the defendant to prove, under the general issue, 
in mitigation of damages, that there was a report in the neighbor- 
hood of the plaintiff that he had been guilty of stealing from the 
defendant. In Regnier vs. Cabot, 2 Gil. 54, it was said: "Whether 
a@ party under the general issue in an action of slander can be per- 
mitted to show, in mitigation of dameges, specific facts which 
would tend to cast suspicion of guilt upon the plaintiff, is the 
“question upon which heretofore there has been some conflict of 
authorities. The current, however, of the more recent decisions 
is strongly against the doctrine, and in some of the very few 


Gases where it has been held that the defendant had this right, the 
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judges themselves, who admitted the correctness of the principle, 
acknowledged that it was unsupported by sound reason and good 
sense." * * * "The rule of law as applicable to this question seems, 
by the weight of authority, now to be, that where a Satna does 
not justify, he may mitigate damages in two ways only, first, by 
showing the general bad character of the plaintiff, and second, by 
showing any circumstances which tend to disprove malice, but do not 
tend to prove the truth of the charge." In Sheahan vs. Collins, 20 
Ill. 325, on page 328, the court said; "It seems to be the doctrine 
that a defendant in an action for slander or libel may mitigate 
damages-in two ways, First, by showing the general bad character of 
the plaintiff, anc second, by proving any facts which tend to dis- 
prove malice, but which do not tend to prove the truth of the charge. 
Its truth can only be shown under a plea of justification, and hence 
any evidence tending to show its truth, would be in violation of the 
rule." In O'Malley v. Illinois Publishing & Printing Co., 194 Ill. 
App. 544, on page 555, it was said: "The evidence claimed 
to be proper to be considered in mitigation of damages violated the 
rule thst evidence tending to cast suspicion of guilt upon the 
party libeled cannot be considered by the jury in mitigation of 
damages. Such evidence was all aimed at an attempt to justify the 
truth of the libel, and consequently failed of its intended purpose." 
The evidence of these three witnesses, under the pleadings, 
could only be admitted upon the theory that it was in mitigation of 


damages. Its only effect was to prove or tend to prove the libel 






| charged in the declaration. Even if the evidence tended to show 

i mitigation of damages, it would not be admissible if it tended to 
Mack suspicion on appellant. It was not proper tp prove under the 
plea of not guilty that appellant had been drunk, had been arrested, 
or had been intbrouble with girls in Aurore. This evidence was 


highly prejudicial and deprived appellant of a fair and impartial 


ET ar 


trial. Appellee attempts to justify the admission of this evidence 


upon the theory that it tended to establish a conspiracy on the 
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part of appellant to induce appellee to publish these libels, but 
we do not think it was admissible for that purpose, as it could only 
be shown under a plea of justification. 

The court, over the objection of appellant, admitted in evidence 
the article published by appellee under date of December 17, 1923, 
which was evidently intended as a retraction of the charges made in 
the two libelous articles; together with evidence of Jorgenson rela- 
tive to conversations which he claims to have had with a man by the 
mame of Andrews, which were made the basis of the libelous articles. 
Appellant contends that the admission of all of this evidence was 
erroneous; that the retraction did not come within the rules of law 
with reference to retractions; that it was not given the same or 
equal prominence in the newspaper as the alleged libel; that in the 
head lines and in the body of the slleged retraction the name of 
appellant was spelled Teske; that the retraction was evidently not 
intended as a retraction of the wrong done appellant but was intended 
to cast suspicion upon him and to further libel him; that the re- 
traction should not be considered in mitigation of damages for the 
reason that it was in fact an aggravation of damages; that it re- 
iterated the libel by reciting the fact that appellant and villis 
were arrested by the Aurora eidiec according to a lengthy article 
in the Aurora Beacon, in July, on the charge of holding up a negro 
lad, and that appellant had also stated thet he had been charged 
with attacking two girls in Keane county, and that he discussed the 
other case with the reporters, which statements were not competent 
under the pleadings. 

In cases of this kind retractions are admissible in evidence 
in mitigation of dameges. The publication of a retraction which the 
injured person acknowledges to be satisfactory, is not an accord and 
satisfaction, nor a release of damage without an express agreement to 
that effect, Storey v. Wallace, 60 Iil. 51; 18 Am. and Eng. Ency. 
£ Law, 1075. To be admissible, even in mitigation of damages, the 
retraction must be fully, feirly and promptly made, it should contain 


admission of the incorrectness of the defamation, md evidence a 












tud ,vfedit eeedt duttdeg of sollogas soubak ot tus roqus, 0 
qlno fisos tt as ,CB0gEag. teat zo oldiaeimbs ase, a ans fic: 


eonebive ak badtimbe noLteqas to “notteogse se <ev0. r 





¥i stedmosedt 





bal Be 
Saer 





e 


to ) adsh cebow olfeage xe edeicton ofp 


oat Seaamvate od dant ins weno ons act for) on 


‘tai atoqimos Tos orow atnonotata sis kelw seuotrogox ont + atin. 


i eae) eke: Y 


‘ - .yontte a0k bes oa 8 318 Lit 08 soetial, ay a, 
edd wogamed to. noitag it tm at eve. sofdiea ios, 


10. 


desire to repair the wrong occasioned by the publication. It must 

be an absolute and umambiguous denial of all of the material parts 
of the defamation. 25 Cyc. 424; 37 Corpus Juris, 124. In17 R.C.L. 
328, the rule is stated as follows;- "it must be of such a nature, 
and published tm sash & manner, as to manifest an honest intention 
to vepeir the harm done to the injured reputation. ‘he reparation to 
the defamed person must not be colorable. The defendant should admit 


that the charge was unfounded, that it was made without information, 


under an entire misapprehension of the real facts, and thst he regrets 


that it was published." In the early case of Owen vs. McKean, 14 Ill. 
459, on page 460, the court said:- "The case of Hotchkiss vs. Oliphant, 
2 Hill. 515, goes much further in an obiter dictum, than any case I 


have met, allowing a retraction to be shown in mitigation. When this 


is the effect of true penitence for the injury inflicted, and intended 


as an honorable reparation, and so immediate as to become a part of 


the res gestae, I see no objection to it. An nonorable mind could 


have as little objection to receiving a like genuine reparation 


- offered upon greater delay, and mature reflection and deliberation; 


but at the same time it is liable to the suspicion of pharisaical 


repentance intended more for his own protection than for reparation 


to the victim of his calumy; and should, therefore, be freed from 


all suspicion of this character before it would be entitled to any 
consideration as evidence of a desire to make reparation for an in- 
jury." In Storey v. Wallace, 60 Ill. 51, on page 57, the court 
Said:- "Here was a cruel libel published merely to make a paragraph. 
Here was an explanation so published as to show that the persons 
having the matter in charge thought it of no moment that the retraction 
should receive the same publicity as the libel, though the latter had 
outraged the sensibilities and sullied the chsracter of an innocent 
and unoffending woman.” 

The aubetion is whether the so-called retraction was such as 


to entitle it to admission in evidence under the rules of law above 
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announced. In some respects it comes within the rules, but in 
other respects it violates those rules, and we think thet, teken as 
awhole, it was not admissible in evidence. Part of its heading 
is:- "It develops that the Sun was framed by non-existent reporter 
for Aurora Star." "Blackmail Motive Seen." It is left to the con- 
jecture of the reader as to who framed the case, and who was guilty 
of the blackmail, whether it was appellant, or someone for him, or 


some stranger. The article then refers to the conversation with 





Andrews over tke telephone, and then says: "Judging by develop- 
“ments, Jeske was done an injustice through these false reports and 
the Sun regrets the fact that it had anything to ad with reflecting 
on him when such reflection was not in accordance with the facts." 
The regret expressed is that appellee had anything to do with re- 
fleeting on him but only to such injury as was not justified by the 
facts. Under the pleadings no facts in justification were admissible 
in evidence, and as the retraction goes only to such injury as was 
not justified by the facts, therefore the retraction was not en 
absolute and unambiguous denial of all of the material parts of 

the defamation. ‘The article then proceeded to reiterate the charge 
that Jeske and Willis were arrested by the Aurora police for holding 
up a negro lad and that Jeske had stated that he and another man had 
been charged with attacking two girls in Kane County. We have heid 
that evidence of these facts was not edmissible on the trial under 
the pleadings. If evidence of these facts was not admissible on 
the trial under the pleadings it must follow that a substantial re- 
iteration of these charges, or the making of new charges of criminal 
offenses, were not admissible in a so-called retraction which was 
Supposed to be published to redress the wrong done appellant. It is 
then stated that "if anyone has suffered through the misrepresenta- 
tion that came through the information supplied by Andrews, the Sun 
is Gorry". At another place it says:- "If Jeske and Willis have 
been wronged by the Sun's statement, we are sorry.” The articles 


omplained of in the declaration were libelous per se, their falsity 
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was admitted under the pleadings, therefore there was some damage 

to appellant. By the last statements there is some doubt expressed 
as to whether any damage had been occasioned. This was not in accord 
with the rule of law applicable to retractions. Other statements 
might be pointed out where the retraction did not come within the 
rules governing retraction, but those already cited are sufficient to 
show that the retraction was not properly admitted in evidence. 

The third instruction given on behalf of appellee, told the 
jury that if they believed from the evidence that Jeske, by mis- 
representations, led the defendant to publish the libel, and induced 
it to publish the same, they should find the defendant not guilty. 
The whole theory of appellee's defense was that appellant, or someone 
for him, en December 11, phoned to appellee the facts contained in 
the articles of December 12 and 14, and that as the facts were sub- 
stantially the same as the conversation between Jeske and Jorgenson, 
that this evidence tended to show that either appellant or some one 
for him framed a case against appellee and induced appellee to pub- 
lish these articles, and that the evidence of the conversation be- 
tween appellant and Jorgenson was not for the purpose of tending to 
establish the guilt of appellant or to cas suspicion upon him, but 
was for the purpose of showing that a conspiracy was entered into by 
appellant or some one for him to frame a case sgainst appellee and 
induce appellee to publish the article as the basis of a libel suit 
for damages. 

On this point, the evidence shows that the conversations between 
appellant and Jorgenson testified to by Jorgenson were not at the 
Slicitation of appellant. Appellant did not volunteer those 
onversations, but if the statements were made by appellant they 
ere in response to questions of Jorgenson. Appellant went to 
@ppellee's office to look at some files and while he was there 
Orgenson made it his husiness to open the conversation and ask 
the questions. The second conversation was on the street and at 


hat time Jorgenson interrogated appeliant. These conversations 
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15. 


are madé the basis of the alleged talk with Andrews which resulted 
in the publishing of the libels. ‘There is no proof, except inference, 
as to any connection between the two incidents. We have held that 
the conversations between seppellant and Jorgenson were improper, and 
we are of the opinion that the conversations between Jorgenson and 
Andrews were also improper. If none of these conversations were 
properly admitted in evidence, it follows thst the third instruction 
given on behalf of appellee should not have been given for the 
reason that there was no proper evidence on which to base it. 
The first instruction, refused on behalf of appellant, was 
as follows: "The court instructs the jury that the retraction of a 
libel is rot to be considered as a defense to an action based upon 
such libel but only in mitigation of damages, and if the jury believe 
from the evidence that the article printed in the “aukegan Daily Sur, 
under date of December 17, 1923, was published more to protect the 
interests of the defendant than to repair the wrong done to the 
plaintiff, then they should consider it accordingly in determining 
pant, if any, effect it should be given in mitigation of damages." 
Error is assigned by appellant for the refussl of this instruction. 
In the first Gnatenee it was s question of law for the court to de- 
termine whether the retraction should be admitted in evidence. 
17 R.C.L. 328. If it was admissible in evidence then it was the duty 
of the jury to consider it in mitigation of damages. f it was pube 
lished more to protect the appellee than to repair the wrong done 
appellant, then the court should not have admitted it. Its admission 
was 2 question for the court and not for the jury, and for that 
reason the court properly refused to give this first instruction. 

The second instruction refused was covered by the second and 

eventh given, and the fifth refused instruction was covered sub- 

stantially by others given. Complaint is made of other instructions, 
put as they are not argued we will not consider then. 

For the errors indicated the judgment will be reversed and 
the cause remanded. 


Reversed and Remanded. 
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SmhATH OF ILLINOIS, ) .. 
SECOND DISTRICT. (> J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


te Court, at Ottawa, this— _6 TH - 






___day of 


____in the year of our Lord one thousand 
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for oe Becond District of the 


State of Illinois: 9 39 Te ie 67 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 


HEC 5 1925 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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1537 Agenda 21 
! OCTOBER TERM A.D. 1925. 
| 
. 


People of the State of gaat ie rar | 
Illinois, fs Oe no W779 
Defendant-in-error, 
Error to the County 
VSe 


Court of Carroll County. 
Wilbur P,. Stattler, 


Plaintiff-in-error. 


Jett, Wo : 

This is a prosecution egainst Wilbur P. Stattler, plaintiff 
in error, for en alleged violation of the Prohibition Law, Plaintiff 
in error was indicted by the grend jury of Carroll County. The 
indictment contains nine counts and all charge o violation of the law 
by the selling of intoxicating liquor. Hach count of the indictment 


is in the smme language except the date on which the liquor is 





Slleged to have been sold. The cause was trensferred to the county 
court for trial. 
On March 31, 1925 a motion was made to quash the indictment 
| which motion was by the court denied. On May 11, 1925, a jury trial 
was had. On the evening of that dey after the jury had retired ieee 


it was agreed by the court and counsel that if the jury failed to 


Be 2 











_ agree upon a verdict before ten P. Me and arrived at a verdict after 
| that time, the jury might return into court a sealed verdict. ‘The 
jury did return a sesled verdict and went to their respective homes. 
on the morning of May 12, 1925 the jury not being present the court 

) Opened the verdict which is as follows: "We the jury find the defen- 
"dent guilty in manner and fw4m ss charged in the two counts of the 

| indictment.” The court thereupon called into court the states 
attorney and one of the attorneys for the defendant. Two days after 


he verdict was returned the jury was reconvened snd under the 


lirections of the court returned another verdict finding the 
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26 
plaintiff in error guilty on the eighth end ninth counts. No motion 
for a new trial was made but the court informed the plaintiff in 
error thst if he would make a motion for a new trial it would be 
grented. <A motion in arrest of judement was made and overruled and 
thereupon the court sentenced the plaintiff in error to pay a fine 
and to imprisonment in the county jail of Carroll County. 

A reversal of this cause is sought beceuse (1) of the error 
of the court in reconvening the jury sfter it had brought in a 
verdict and the same had iden: opened and read by the court and 
recorded by the clerk thereof; (2) for the reason that the jury had 
been discharged and could not be reconvened to consider the case; 
(3) because the verdict being void She court could not enter © valid 
judgment on said verdict; and (4) the instruction given by the court 
te the jury after it had been reconvened wes erroneous, thet it 
amounts to e peremptory instruction by directing the jury to find the 
plaintiff in error guilty on some two specific counts of the 
indictment. 

The question involved in this proceeding was recently passed 
upon by this court in the case of the People vs. Wiborg, General 


Number 7179 decided on August 12,,1925. We there held that the 


practice of reconvening e jury as wes done in the instant case was too 
loose to be tolerated and that a verdict thus rendered could not be 


susts ined. 





, In People vs. Tenbrook, 194 Ill. App. 14-16, the court mede 


8 similer ruling. 
+ It is unnecessary to further discuss this case for the resson 
ec 


> 


that the question presented here haé been discussed by this and other 





¢ urts until at this dsy there is no doubt about the rule. The 
ounty Court of Csrroll County erred in denying the motion in srrest 

judgment. The judgment of the County Court of Carroll County is 
erefore reversed and remanded. 


Reversed and Remended. 
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STATE OF ILLINOIS, ee 
SECOND DISTRICT. sens J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


_ the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this— : @ CA day oi 
ee CLAY in the year of our Lord one thousand 


nitfe fundred a twenty- AA . 4 
Mighos the Appellate Court. 
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Oetober, in the year of ord one thousand nine hundred 
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and twenty-five, within and for thé Second District of the 
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esent--The Hon. NORMAN L. JONES, Presiding Justice. 


State of Illinois: 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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7544 October Term, 1925. 26 
The People of the State of Illinois, 
Defendent in error, 
Error to the County Court 
vs. 


of Winnebago County. 
Albert Provenzano, 


Plaintiff in error. 9 89 L.A. 67 7 


In the county court of Winnebago county, plaintiff in error, 


Partlow, J. 


Albert Provenzano was found guilty by the court, a jury having been 
waived, upon three counts of an information charging violations of 
the Prohibition Act, and ‘ writ of error has been prosecuted from 
this court to review the judgment. 

On July 11, 1925, officers with a search warrant dated July 1, 
1925, went to the home of the plaintiff in error and searched the 
premises. In the basement of the house they found a fifty gallon 
still in operation with liquor flowing from it; eighteen barrels of 
mash; a two gallon jug; e five gallon jug; a ten gallon keg, the 

. jugs and keg being full of intoxicating liquor; also a barrel partly 
filled with wine, and 1000 pounds of corn sugar. 

The material parts of the affidavit upon which the search 
warrant was based are thet affient had just and reasonable grounds 
to believe that intoxicating liquor was unlawfully possessed, kept 
for sale, ed sold, and that certain mash, e still, and other pro- 
perty designated for the illegal menufacture of liquor, were possess- 
ed in a certain dwelling house, basement, outbuildings, and entire 
premises located at and commonly kmow as Number 1316, South Church 
street, in the city of HeoKtord, Winnebago county, Illinois; "and 
that the following are the reasons for his belief, to-wit; that this 
said affiant, on the 2lst day of June, 1925, personally in and upon 
said above described premises purchased intoxicating liquor from 
the said Albert Provinzano." 

It is insisted that this affidavit wes defective because Section 
29 of the Prohibition Act, and Section 16 of the Search and Seizure 
‘Act, provide that no warrant shall be issued to search a private 


dwelling house occupied as such, unless such residence is a place 
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of public resort, or intoxicating liquor is sold or kept for sale, 





or possessed therein, in violation of law; that if the affidavit 

had alleged that affiant saw a still and intoxicating liquor in some 
outbuilding, or in some other part of the premises apert from the 
dwelling, it would not be a sufficient allegation upon which to base 
@ search warrant for the dwelling house; that there is no allegation 
that the sale was in the dwelling house. 


The affidavit describes the premises as e certain dwelling 


| 
| 
| 
| 
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house, basement, outbuildings, and the entire premises, at a certain 
street and number. A description by street and number is sufficient. 
Frost vs. People, 193 Ill. 635. There can be no uncertainty as to 


the description of the premises sought to be searched. It would be 


| 
| 
| 
| 
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difficult to describe them much more specifically. The entire prem- 
ises are included in the complaint and search warrant. In People vs. 
Shields, 309 Ill. 142, the affidavit was against a dwelling house 
known as Number 511 South Wright street, Bloomington, Illinois, and 
the reason for the complaint was that affiant head purchased intoxicat- 
ing liquor there by the drink and by the bottle. It was insisted 

that the affidavit was not sufficient, but the court held that this 
contention was not sound ami that the affidavit was sufficient basis 
for the search warrant. Under this authority the affidavit was 


sufficient both as to the description of the premises and the reason 












for the belief of affisnt that licuor was unlawfully kept thereon. 
Plaintiff in error insists that even though the affidavit 

was sufficient that under its allegations the liquor sold to affiant 
may have been sold to him in the yerd, in some outbuilding, or tent, 
not connected with the dwelling house, and that he did not purchase 
it in the dwelling house or basement, and for that reason the affi- 
@avit was not sufficient to justify a search of the dwelling house 
8S provided in the statute. The officers testified thet they found 
the still and liquor in the basement of the dwelling house. ‘There 
is no evidence as to the kind or character ef the remeinder of the 
premises, or that there were any outbuildings on the premises. In 


fact there is no evidence that there was even & yard surrounding 
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the dwelling house. The only evidence is with reference to the 
dwelling house and basement. In this condition of the record we 

are asked to assume that there might have been some outbuilding, 
tent, or yard in which affiant might heave purchased the Liquor in- 
stead of having. purchased it in the dwelling house. If there was no 
tent, outbuilding, or yard in which the liquor might have been pur- 
chased, and the premises consisted entirely of the dwelling house and 
basement, it certainly could not be successfully contended that the 
allegations of the affidavit were not sufficient to cherge a sale 

in the dwelling house. In other words, even if there was merit in 
the contention of the plaintiff in error that under the ellegations 
the liquor might hsve been purchased on some part of the premises 
other then in the dwelling house, in order for plaintiff in error 
_to avail himself of this contention, it was necessary for the evi- 
dence to show that there were outbuildings, a tent, or a yard in 
which the purchase might have been made. In the absence of such 
evidence we cannot assume that there were any such places on the 
premises, and therefore, the contention of plaintiff in error is 

not sustained. 

In People vse Shields, supra, one of the objections to the 
effidavit for the search warrant was thet it contained no statement 
as to:the date of the unlawful possession, or as to when, or from 
whon, the purchase was made, and it was insisted that for this 
reason the affidavit was not sufficient and that the search warrant 
was improperly issued. The court, however, overruled this objection 
end held that the affidavit was sufficient. Under this authority 
it was not necessary to state the date of the unlawful possession, 
or as to when, or from whom the purchase was made. This case dis- 
poses of the contention that the lapse of about three weeks between 
the sale of the liquor and the service of the search warrant was 
sufficient to defeat the cause of action. 

The first count was for the unlawful possession of intoxicating 


liquor, the second was for the unlawful manufacture of intoxicating 
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liquor, and the third was for the unlawful possession of a still. 

The first count charged that plaintiff in error, in the county and : 
state aforesaid, on July 11, 1925, intoxicating licauor containing 
more than one-half of one per cent of alcohol by volume and fit for 
use for beverage purposes, did then and there unlawfully, and ex. 
cept as authorized in and by the Illinois Prohibition Act, have 

and possess, with the intent to sell the same without having then 
and there a permit from the Attorney General so to do. Plaintiff 

in error insists that the language, "and except as authorized in and 
by the Illinois Prohibition Act", which is in each count, rendered 
each count meaningless, therefore the information was insufficient 
and should have been quashed. In People vs. Tate, 316 Ill. 52, the 
first count of the indictment alleged that the defendant unlawfully 
and wilfully possessed for the purpose of sale, certain intoxicating 
liquor without having a permit from the Attorney General. The second 
count was the same as the first except that it charged a sale. Both 
of these counts were held to be sufficient. Hach of the counts in 
the case at bar contains all of the allegations contained in the 
indictment in the Tate case. They also are in the subStantial 
languege of the statute creatine the offenses. ‘They were sufficient, 
and the clause compleined of did not render the counts meaningless 

so as to require the quashing of the information. 

Complaint is made thst there was no proof to sustein the 
@llegations of the various counts that the accused did not heve a 
permit from the Attorney General. This was a matter of defense 
which plaintiff in error could have proven if he had such a permit. 
People vs. Williams, 121 Ill. 84. 


We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, {| .. 
SECOND DISTRICT. spe: J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


n and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

lo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 

1e above entitled cause, of record in my Office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Apffllate Court, at Ottawa, this.  _ __ 6 RAINE day sot 
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October, in the fe aU ae re) Meet ine “ne 


and twenty-five, within and Ue the Second District of the 


State of Illinois: 239 I.A. 6° 8 


resent--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 


te Je WELEER, Sherarer . 


BE IT REMEMBERED, that afterwards, to-wit: On 
HEC S = 1925 the opinion of the Court was filed in the 


‘Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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The People of the State of Illinois, 
Defendant in error, Error to County Court 
vs. of Henderson County. 


Leonard Ditto, 


Plaintiff in error. 939 TA. 6% 8 


Jones, P. de 

This was ea prosecution in the county court of Henderson County 
against the plaintiff in error upon an amended information contain- 
ing four counts. Defendant in error elected to go to trial on the 
first count, which charged the unlawful sale of intoxicating liquor. 
A trial before a jury resulted in a verdict of guilty. Plaintiff 
in error was sentenced to the Illinois State Farm for a period of 
six months and to pay the costs of prosecution. 

The cause was argued orally in this court, and plaintiff in 
error urged the verdict was against the manifest weight of the evi- 
dene®, There is no motion for a new triel contained in the bill of 
exceptions. In order to present to a court of review the question 
whether a verdict is against the evidence it is necessary for the 
party against when the verdict passes to make a motion for a new 
trial, and upon the motion being overruled, to except to such ruling 
and to preserve that exception by a bill of exceptions. Yarber v. 
C. & As Ry. Co., 235 Ill. 589 (597); People v. Moritz, 238 I11. 

494 (496); People v. Faulkmer, 248 Ill. 158 (161). (here the bill 
ef exceptions fails to show that any motion was made for a new trial, 
or that an exception was taken to the action of the court in over- 
Tuling such a motion, if made, no reversai of the judgment can be 
hed. It is not sufficient that the transcript of the record, as 
Made up by the clerk, shows that such motion was made and overruled, 
end that an exception was taken. Grand Pacific Hotel Co. v. Pinker- 
ton, 217 Ill. 61 (75), sand cases there cited. People v. Arnett, 

7 Tll. 426, 


Plaintiff in error further contends that the trial court erred 
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in refusing his application for © change of veme. Neither the motion 
for a change of venue nor the ruling of the court upon it is to be 
found in the original bill of exceptions. The record shows that on 
November 15th, 1924, being one of the regular days of the November 
term of the court, it was ordered by the court that plaintiff in 
error have sixty dsys frem that date in which to file a bill of 
exceptions. The court adjourned to court in course on November 24th. 
The bill of exceptions was signed on Jenuary 9th, 1925. On Jamary 
13th, 1925, the trial judge by an order entered in vacation after 
the November term, gave plaintiff in error leave to smend and refile 
the bill of exceptions or to file an additional bill of exceptions 
on or before Jam&ury 24th, 1925, and such purported amendment to 


and additional bill of exceptions was signed on January 20th, 1925, 


“Defendant in error in apt time filed e motion in this court to strike 


the same from the bill of exceptions. If a party desires the amend- 
ment or correction of a record after the term at which the cause was 
tried, he should, on proper notice, apply in open court, so that the 
amendment, if allowed, will appear from an order of court entered in 
term time. A pill of exceptions in a proceeding at law, when properly 
filed, becomes a part of the record in that cause; and an amendment 
of the bill already signed or a fp supplemental bill of exceptions, 

is such an alteration of the record as can be made only upon the order 
of the court. Wallshan v. People, 40 Ill. 102. An order extending 
the time for signing a bill of exceptions is a judicial act which 

@an only be performed in term time and by the judge while presiding 


in the court and exercising the judicial fmections of the court, 


U.S* Life Insurance Co. v. Shattuck, 159 I11. 610 (615), and cases 


Cited. Hake v. Strubel, 121 Ill. 321 (325). 
The purported amendment to and additional bill of exceptions has 


therefore not been made a part of the record and the motion to strike 


| the same is allowed, and it is stricken from the files. 


With the record in this condition, there remains nothéng further 
for this court to review. 


The judgment of the county court will be affirmed. 
Judgment Affirmed. 
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STATE OF ILLINOIS, 


Ne 
SECOND DISTRICT. hess J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


n and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said A (4 late Court, at Ottawa, this_ Bo Maes oi 
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No. 7798 April Ter m, 1924 Agonda No. 50 


The People of the State 
of Tilinois,. ; 
Defendant in Error, Error to County Court 


of Christian County. 


2391.4. 678 


vs. 
Louis De Pappe, 
Pinintiff in Error, 


ee ee ee ee ee ee ee eee 


Crow, J. 

The grand jury returned against defendant a true 
bill of indictment charging him in teh counts with the 
unlawful sale of intoxicating liquor. The language of cach 
is the same and charges that on the day specified defeniq= 

ant *in the County of Christian and State of Tilinoie 4id 
unlawfuliy s¢li intoxicating liquor contrary te the form 
of the statute" otc. The indictment was certified to the 
County Court for process and trial, In the County Court 
defendant filed = motion to quash the indictment which 
was overruled. Other motions were made but it is not 
necessary to notice them. 

The case has been before this Court on teo previous 
eceasions. on the first, the certificate of the County 
Court authenticating the record was overlooked and the writ 
of error dismissed under the belie# the record wae not 
authentiosted as required by law and the rules of this 
Court. On petition for rehearing,this was found to be erroneous. 
On allowing a rehearing the judguent of the County Court 
Was affirmed. After the decision of the Supreme Court in 
Pecple v. Barnes 314 111.140, People v. Martin,id.110, and 
Peopie v. Tate 315 Ti1.52, heid that an indictment couched 
in the language of the indictment in this case is fateliy 
defective and cannot be made the basis of a judgment of 
conviction. A rehearing was again allowed and the cause taken 
at the April Term of this Court on the original record, abstract, 


and brisfs. 








The Court having overruled defendant's motion to 
quash the indiotment and in arrest of judgment, he assigns 
as error the Court erred ani denying the motion to quash 
the indictment and motion in arrest of judgment, for the 
Feagon thet the indictment is not sufficient in law to 
warrant a conviction. Under the desivdons above referred 
to and for the reasons given for the conclusions there 
reached, the judgment of the County Court of Christian 


County is revereed. 


Reversed. 
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General 40.7842 April Term, A.D.1925 Agends 17 


Compro Grain Company 
Vs. Apvesl from the Circuit Court 


of Sangamon Cornty. 


2391.4. 678 


HeAeParkes,R.2.Parces 


Appellants, 
and 


Harry Baxer, Appellee. 


ee a 


Orow de 

Compro Grain Company cvrchesed » quantity of wheat 
from appellants of the value $397.59. The wheat was pro- 
duced on e legshold for « term cf yeers owned by Harry 
Baker, appellee. The Grsin Company, after svit was brourht 
against it by appellents for the vaiue of the wheat, and 
having been »stified by appellee that he claimed the'whest, 
filed a bill of interpleader in the Cirevit Covrt of Sangre 
mon County, deposited the fund, was allowed its costs sand 
attorneys’ fees, end the title to the money was heard on 
the respective contentions of arrellsants sand srppellee. The 
cause wes referreé to the Master in Chancery to take and 
report the evidence with his conclusions. Ys took the 
evidence, found the issues in favor of arcellse end that 
he was entitled to the fond. On exceptions to the report 
it was approved by the Chancellor ang a decree entered in 
conformity to the findings and recommendation. This appeal 
followed. ! 

™ October 27,1921,3aker sowed seventy seres of 
whest on lend which he held under 5 lesse from Renjamin 
Enudson, and which would expire Ferch 1,1925. Sctober 26, 
1921,3aker on »is petition was sdjudged a bankrupt. The 
erop of whest heving been sown after the ad judication,was 
not included in his schedule of asssta. A trustee vas 
elected at the first meetine of creditors of the bankrupt. 
On dsnuary %2,1922, the trustee filed ex petition with the 
referee in bantruptey asxing leave to sell et private 
sale the unexpired term of the lease and the crop of wheate 


The petition did not disclose thet the wehat was not 















« 


included in Baker's schedule nor that it was sown 


after the adjudication. Upon certain representations in 
the petition as to the terms of the leass, it was repre- 
sented that it would be difficult if not impossible to 
sell the leasehold at wublic sale sné@ thet it covld not 
be disposed of separately trom the wheat crop then gsrow- 
ing on it and that it weold be most beneficigl for all 
perties thet it be sold with the growing crops, It was 


furhter represented that H.A.Psarkes and R.E.Parkes head 
offersd the sum of 23175 for the unexpired terr and the 


' growing crop, and asked that he be permitted to sell it 


to them free from liens or elains of creditors and that 
whatever claims creéitors hed night attsch to the funés 
derived from the sale. The order was cede and the vroverty 
sold to them for $178. 


dune 12,1922, before the crop had matured, Saker 
filed a petition before the same referee, ,statine the fact 


thet the wheat crop hed deen sown after the sdjudication in 
banxruptey, and, being after acquired property, the court 
hed no jurisdiction over it as an asset of the banxrupt, 
and thet the order for the ssle was without jurisdiction. 

A hearing #sa hed on the petition st w ich the Parkes 

Were present and one of them,H.A.Paries,testified, and an 
Order Wes entered on June 27,1922 "that seid order of 

sale and the order approving geid sale, be and the same are 
hereby set aside and declsreé null end roid for want of 
juriséiction of this court to maxe seid order, end for 

Want of soethority in lev of ssid traustes to make said sale. 
This order was duly cresented for review to Hon. Louis 
Pitgshenry, istrict Judse for the Southern District of 
Tllinois and it was affirmed, Merch 19,1922. 

The Parses, anticipstine the decision of the Dis- 
trict Court on the order of the referee uncer reriev, on 
January 27,1923,filed with the referee their petition 
asxing thet they be reimbursed their sxpenses incurred 


in hervesting, threshing end merketineg the whest crop,which 








| 





expenses they averred amounted to the sum of #262.20.%n 
Objection of the trustees and of Baker, the referee dis- 
missed the petition. %m review by the District Conrt this 
order was affirmed. The trostee in “ebruary,1924, refund- 
ed to H.A.Parces and &.2.Parkes the sum of $175, the 
purchase price of the whest, sccordings to the finding of 
the referee and the affirwance of the Pistrict Conurt.The ~ 
wheat wes harvested, threshed and sold before the order of 
the referee setting aside the sele was affirmed. 

The above statesent is taken from the stinulsted 
facte in the record. Svidence vse tazen on mstters we 
G@eem immaterial snd unnecessary to set out. It is enourh 
to asy that if the facts in evidence and the finiine of 
the Master spends on them, they sre not oven to review. 
The abstract in tris court is the plesdins of the sepell- 
ents. In that respect, as in all vclesdings, everything sust 
be shown that will enable the reviewing court to say wheth- 
er the errors assigned sre well sssiensd; & at is,wether 
the recoré suprorts the sssisenment. 

The abstract shows the Haster reported the svi-e 
dence, his conclusions thereon,torethsr with objections to 
his report end conclusions, snd that it was stipulated 
the objections should stend as exeeptions te the report. 
It discloses also, the Master found the equities with the 
defendant, appellee, and thst ne is the owner and entitled 
to reesive the money paid into court pursuant to the 
interloentory decree and that defendants to tre bili of 
interplesder, arpellents, sre not entitlieé to recover from 
Berry Baxer any sum On account of leber or ~roney exvended 
in harvestine the crop of wheat. The best that esn be said 
of the abstract so far as it relates to cb; ctions to the 
Master's report is, it ia 6 mere index, showine the pares 
of the reecri where it may be found. ‘e will not avail 


ourselves of the inforssetion. Feosle v. Raboin,216 111.75 





On reference to a “aster to taxe and report evidence, 
findings and conclusions, the established proceedure is:({1) 
The taking of the evidence; (2) a finding or findings of 


fact with conclusions from the evidence;(3) submission to 
the perties by the Mester of s tentative report of findings 


ané statement of hie conclusions; (4) objections by any 


party not satisfied with the findines or conclusions spe- 
cifically pointing out the findings complained of;(5) aree 
ument of the objections before the Master, if desired; 
(6} supplementel report of the Naster showing specifically 
his rulings on and disposition of the objections, and over- 
raling or sustainicg them or rodifying the findines or 
eonclusion;(7) filins the report with the Court with the 
evidence texen atteched;{8) filing exceptions to the re- 
port with the clerk or by atipulstion allowing obfections 
to stané ss exceptions;(9) disposition of exceptions by 
the Chencelior. Unless thie order is substantially observed 
there is n thing for the Chancellor to determine and noth- 
ing, therefore, for review, except quastions of is* arising 
on the entire record. Ne controverted question of fect is, 
therefore, new oven to review. 

dic matter of law there is nothing now before us for 
@etermin. tion thst Sad not been dete>rined by a competent 
tribunel before the sppellaents involved crreliee in this 
controversy. The United States District Court had desided 
that the wheat belonsed to Beker. It hed also decided tht 
the referes was without jurisdiction to order s asle of 
the wheat crop sow after the sdjudication in bantruptey 
for the obvious reason it was acquired after ad judi- 
estion. It eleo decided aprellents here were entitled to 
to recover nothing for harvesting the wheet. The unerpired 
term of the lease was sold at private sale for ®175, to- 
eethor with the growing crop, on the representation it 
Was worthless unless so sold. But the Court having no 


jurisdiction to order the gale, no title pessed by the 
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trustee's sale and the trustee refunded the purchase 
money. It was a mere trespass comnitted by appellents 
to cut, thresh and market the grain. They were charge- 
adle with knowledge that the law under the circum- 
stances was that the property in the crop was thet of the 
‘bankrupt. The evidence shows Baker was prepared to harvest 
the wheat end to thresh it, but they, having no better 
right than intruders, prevented his doing so. The contro- 
versy is one between appelleste without title to the crop 
and aprellce who hed good title. Anvellants «new it hed 
been €@ecided by the referee thet appalles orned the whest, 
and that Ge apowal by them from that decision was cending 
in the District Court. Appellanta hsve pres rved no excep- 
tions to the findings of the Master on the question of 
fact involved snd these guestions are not open to review. 
#e find no valid reason for disturbing the 
finding sand decree of the Cirevit Court anc thet decree 


is accordingly sffirred. 


Affirmeé. 
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General No. 7848 APRIL THEM, AsD, 1925 Agenda 23 


Lewis N. Willson, 
Appellant 
Appeal from the Gircuit Court 
vs of Morgan County. 


4. 678 


A.D. Arnold, 
Appellee > o> Q T 


fs Dey i: 
Crow, Je 

Willson brought suit against Arnold $0 recover for 
injury to his automobile, occasioned, as he claims, by 
Arnold's horses being negligently let into a ptblic high- 
way by servants of Arnold and running against the auto- 
mobile. Substahtially, the declaration charges that while 
plaintiff was driving his automobile on the highway, a 
servent of defendant, without notice or warning to plaint- 
‘iff and while exercising nce control over them, released 
twenty six horses from a corn stalk fisld where they 
were being pastured, turning them into the highway while 
Plaintiff was passing said field on the said highway in 
the exercise of due care for the safety of his automobile; 
and that in consequence and as a result of their being 
so released, they ran against the automobile of plainti?f? 
and greatly injured it to the damage of plaintiff of $750. 
Issue being joined, the cause was tried by a jury which 
found for the defendant. Motion for new trial having been 
denied, judgment nil capiat was entered and this appeal 
followed. 

It is insisted, as ground for reversal of the judg- 
b ment, that the verdict was manifestly against the weight 
of the evidence; that the Court erred in sustaining objec- 
tions to evidence offered by plaintiff; and in refusing 
instructions asked by plaintiff; and in giving instructions 
asked by defendant. 

Briefly, the evidence shows that defendant owns a 
large farm divided by a hard road running east and west. 
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On the north side is a cornfield from which the corn had 
been removed and defendant's horses were turned into the 
field for pasture. South of the road was a blue-grass 
pasture into which, in the evening, the horses, were taken 
from the stalk field across the road, and watered. ‘There 
was a wire fence on each side of the road with a gate on 
the south of the road and a temporary wire contrivance 
closing the entrance to the field on the north. On the 
evening of December 20, 1922, the servant of defendant as 
usual, let the horses out of the stalk field that they 
might pass across the road and through the gate into the 
blue-grass field. While they were so passing across the 
road four of them came in contact with plaintiff's auto- 
mobile just opposite the opening in the stalk field, two 
of them dying as a result. The automobile was badly in- 
jured, the radiator being crushed on the right side, all 
the damage in fact being done to the right side of the 
car. It was moving west at the time. The damaged side was, 
therefore, on the north side, being the side toward the 
stalk field. j 

The controversy was whether plaintiff struck the 
horses and thereby injured his car as claimed by defendant; 
or whether, as claimed by plaintiff, they were let into 
the road from the gap at the stalk field, and the car in- 
jured by their running against it. It was contended by 
Plaintiff at the trial that the right side of the car be- 
ing crushed, the radiator being pushed over to the left, 
the right fenders being crushed and the front of the car 
being uninjured, the circumstances corroborated his claim 
that his car was struck by the horses and not that the harses 
were struck by his car. No useful purpose would be 
subserved, in our view as to the disposition of the case, 
by a marshalling of the evidence to show its probative 


value in support of one theory or the other. We are not 
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required to determine the contested fact. But the state 
of the evidence was such that accuracy in rulings on evidence 
at the trial and in instructions to the jury were required, 

The giving of the eighth instruction at the request 
of defendant is challenged as error. This instruction 
undertakes to advise the jury as to the relative rights 
of the parties in the use of the highway. By it they were 
told "that highways are made and maintained among other 
things for the free passage of persons and of horses and 
cattle when proyerly controlled over, along and across the 
same and that a person driving horses or live stock over 
across and upon a public highway in this state, if they 
are properly controlled, has an equal right fo the use of 
such highways with any other person riding or driving 
thereon in a motor vehicle or any other means of convey-— 
ance, and it is the duty of such persons fo use ordinary 
care and caution for the safety and protection of such 
live stock or horses to prevent injury from being struck 
by a motor vehicle or any other conveyance; and it is also 
the duty of a person driving or propelling a motor vehicle 
on such public highway to use ordinary care and caution 
to prevent injury to the horses or live stock which are 
being driven along, over or across the same", 25c., and if 
the jury find the facts according to those assumed, they 
should find the defendant not guilty. 

The charge in the declaration was, substantially, 
that defendant possessed the drove of horses in charge of 
his servant and that he released and permitted tham to es- 
cape into and upon the public highway through an opening 
in the fence along the north side of the road, without 
giving any notice of the fact they were turned into the 
highway or permitted to escape thereon. The instruction 
was not confined to a definition of the real issue made 
by the pleadings. The relative rights of the parties to 


the road in their respective situations was not involved. 


=4= 


It was not a matter of legal controversy as to which party 
had the superior right to the road. It could not be matter 
for controversy that plaintiff had the right to go upon 

the road, nor that defendant had the right to send or 

drive, or permit his horses to go across it. The only ques- 
tion was, conceding the right, as the declaration did, was 
it exercised with that degree of care and caution that 
should have been observed under the circumstances. The 
instruction embraces a false premise, that of the right to 
cross the road which was not denied, whereas the only question 
presented by the declaration was the care exercised in crossing 
it. A further clause in the instruction possesses the 
same vice. It instructs the jury as to the control over 
the horses that should be exercised by the defendant "at 

and next immediately prior to the time of the injury 

to the automobile". If they were negligently turned out 

of the field where they were safe and harmless, into and 
upon the road where they ran against plaintiff's automo- 
bile, the care of the defendant for their safety at the 

time they ran against it was not involved. The declaration 
presented the sole question of negligence in letting them 
out without exercising reasonable care to ascertain whether 
defendant's act in that respect would endanger plaintiff 

or others who had a right to use the road. This instruc-~ 
Sion is bad also for the reason that it assumes plaintiff 
was guilty of negligent conduct. After informing the 

jury as to the care of defendant for the horses and for 
those who might be on the road, it tells them if they so 
find," and that the automobile was injured by and as a re- 
sult of the negligent conduct of the plaintiff", then in 
such case they should find the defendant not guilty. A 
Plainer assumption of a fact cannot be conceived than that 
of negligent conduct by plaintiff contained in this in- 
struction. 


The fallacy underlying this instruction is manifest 


eS eS = eee . “ig » _ ._ = 





































































> 
, t: 3 : “f vos gw WE 
+ P ase sys . i ‘ Ps + 
: 7 6 Bete encrggye ene OS 
r : <4 % Gite - o's ai et 
. . at Nice et of ee? porter gad LOFOUS MND to% 
ee gt ag a tnae ware , haere ety 
"i eres ee yen Soe ae mehr Sut h +e i a 2F kh “eS + ei ©, ee 
“ rf oe <p ,ovies 
Ps : Nene sara ae ie : 
- : i 7H) Ya = TBP a E 
be - 2 yp ue a 5 « i " Fe wi ” * é 
oe rapa ad 
* at pie OPER re 4 
hk a “ ’ ie ome ad birone 
7 ” “3 ig { Loney thy Lenz “ a : 
a 2 ‘ ee ee 
sf od oie “ oe Balhae I ; 
hb - 6 = es os Mt tae beige 
ee PS eis Pie Fae : i hactae 
: ae weds O Cts Eas aA v 
oat . ry if Z Sy et Me 
ten ae P  eAu 7 6 FS3 win se 
; Oe) wlth gy t ohh, Bee 
ae bees P ‘ oe WeEts, & aA wv ah nl ; ; 
7 J ate or = 1 7 tow ote ae . 7 
Sa “ gif Brey ee tb a pT at esesod eit : 
ee: ped Bee? 
r - te f'3 s Okt 08: 
Torsy See A MESA & lea 5 
| = < avon woke eteadtw 2 aay FOr. 
e err Cpe cer cs gla o5% yao qin, and 
- “apt + overty eae eee SRS 





-S= 


from an examination of the authority cited in support of 
it, Christy v. Elliot, 216 Ill. 31. That case was decided on 
a state of facts radically different from this, There 4 
team of miles drawing a wagon was being driven on a pub- 
lic highway. ‘Defendant was driving an automobile toward 
the team of mules and meeting it. When the automobile 

met the mules they became unmanageable, upset the wagon, 
threw the occupants out and seriously injured the plaint- 
iff. The driver of the automobile did not stop though he 
saw the miles were frightened. In 1903 (the injury oc~ 
curred in 1904) the legislature passed an act limiting 

the speed of automobiles to fifteen miles per hour and 
requiring them to be brought fo a full stop when meeting 

a horse ridden or driven by any person upon any street, 
road or highway and which was about to become frightened 
by the approach of such automobile, until such horse or 
horses had passed. Plaintiff having recovered damages for 
his injury, the case went directly to the Supreme Court, 
the constitutionality of the act being challenged. A 
statement of the case shows there is no analogy between 

it and this. In that case there was use and travel on the 
road by the parties having charge of the respective means 
of travel. The question of the relative rights of the 
parties was in the case because the action was brought 
upon a statute regulating those rights which it was 

Claimed had been violated. Both were travelers on the 
highway. We think the Christy Case is not authority to the 
extent claimed for it on the points to which it is cited. 

We are of the opinion the tenth and thirteenth in- 
structions complained of are not subject to the criticism 
directed against them. The latter relates to contributory 
negligence. In the third instruction given for the plaint- 
iff contributory negligence, while not defined, is desoribed 
as applicable to plaintiff's right to recover. It is not 
likely the instruction given for defendant misled the 
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jury on that subject. If there was failure to define neg- 
ligence as appellant complains, the fault rested as much 
with plaintiff as with defendant. 

The fourteenth instruction for defendant is criti- 
cised and is said to be misleading. The alleged vicious 
feature of it is, it tells the jury plaintiff "must prove 
his case by a preponderance of the evidence", It is 
said it does not tell the jury what is necessary for plaint- 
iff to prove in order" to prove his case"; that "1t 
leaves the jury to think as they please on the question 
as to whether the defendant has proved his case". Let 
that be granted. Ordinarily it might be reversable error 
to grant the jury a "roving commission" by use of such 
an instruction to ascertain whether the"case" is proved. 
But if is well settled as law and good sense that one 
party will not be allowed fo reap benefit from an error 
if he has committed like error. The identical statement 
of the duty of plaintiff is contained in the fifth, sixth 
and seventh instructior given at his request. If he 
did not see fit to enlighten the jury by more accurate in- 
structions, he ought not to be permitted successfully to 
accuse the defendant of misleading it by the same form. 

We agree fully with counsel for appellant in all that is 
said about giving an instruction containing such expression. 
But he is in no position to invoke the principle. 

The sixteenth of the series given for defendant is 
criticised as being specially directed against the credi-~ 
bility of plaintiff and the weight to be given to his 
testimony. It is the usual instruction often approved on 
the subject to which it relates. It is general in its ex- 
pression of the tests of credibility, and if it be true, as 
counsel say, he is the only witness in the case whose stat- 
ment had been contradicted we are aware of no principle 
that exempts him and his testimony from the test. 

Instructions 21,22,23,24,25, and 26 were refused and 
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it is contended it was error to refuse them. The jury 
having found against plaintiff on the right of recovery 
and the twenty second relating fo the element of damages, 
we need not dwell on its refusal. Suffice it to say it 
would not enlighten the jury on the measure and elements 

of damages and it was not error to refuse it. Those numb- 
ered 321,23,25 contain principles applicable to the case 
being tried as made by the evidence and ought to have 

been of more value in enlightening the jury than all others 


combined given for the plaintiff. They all relate in 


a concrete mannér to the question being #ried and should 
have been given. The twenty sixth refused was properly 
refused. It is an argument which the Court was requested 
to make in writing from the bench. He properly refused 
to make it. Counsel for appellee are in error in their 
assertion that those refused instructions which we hold 
to be good are embraced in others given. 

G neluding this branch of the case, we are impressed 
with the conviction any errors in disposing of instructions 
by the learned judge in this warmly contested trial were 
caused largely or at least materially contributed. to 
by the large number, the repaétition, and needless length of the 
instructions. 

We think the Cours erred in excluding the testimony 
of the witness Berger. The condition of the oar was direct- 
ly material to the extent of determining the reasonableness 
of the charges for repairing the injury. But indirectly, 
as a thing speaking testimonially, it was of great import- 
ance. If the front of the car was battered and broken a 
different inference might reasonably be drawn than would 
be drawn if i¢ was undented and all the injury was on the 
right side of it. Direct evidence that the horses ran out 
of the field suddenly against the car as it passed the 
gap from the stalk field might be overcome by the fact that 
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the front of the radiator was crushed as by an impact 
with them; and conversely, if there was no such condition 
of the front, and the right side was crushed and the 
radiator pushed bodily to the left, or the engine was so 
pushed, the inference of a frontal impact in the minds 
of fair men would probably be overcome, The fact might 
not be controlling , but, along with all the other evidence 
it was eminently proper to be laid fully before the jury 
as a basis for an inference as to the manner of the 
occurance. Relevancy is a matter of logic and not of 
law, except in so far as matters logically relevant may 
have been declared by statute to be irrelevant, or e 
converso. 

For the errors indicated the judgment of the 


Circuit Court is reversed and the cause remanded. 


Reversed and Remanded. 











_ Maria Glanit, 
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s Avpeal from the Cirouit Court of 
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Aprelioee, 


Cros, J. 

By this arpend it is souvht to reverse a docres 
disaiasing appellant's bill for divorce for want of equity. 
The charge wae extreme and repented cruelty. When the cause 
Game on for henring and after the Court had haard the evidence, 
he took it under advisement. Ghile under advisement, anpelles 
eapoyed other counsei and he asked to be permitted to intro= 
tuce further evidence, which wos done with the result indicated 
above. 

Thie is one of those cases requiring more sisdom 
then man posseases. Et is one denling, not vith doliars and 
cents, nor vith pousssasory rivhts of property, It involves 
the stability, 4f not existence, of tho fasily. Ite effeet 
is to disturb, if not destroy, the domestic reiation, baaio 
of the society in which we iive. There are four children - 
two boye and two girls, aged 17, 15, % and 7 yonrs. The 
oldest sa bov,is in the University of Iliinois, snd the 
second oldsat, aise a doy, is in the hich gohool at Urbana. 
The huebsand is a herd working man, industrious, «nd frugel to 
the verze of parsimany. He seems nover to have made large 
wages, but hee been content to serve at humble Isbor. By his 
economy and industry he hae sequired = nice modern home. 

We had charge accounts at the beck stores where the children 
Gould get and did wet, all the books they needed. He had an 
account with the crocer an? the butcher and they ineked for 
nothing to ost and sear, thouch he compinined of the quantity 
consumed. 


The wife, mother of the children, hans been & hard 


working women. She did not permit their clroumatences and 
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husband's industry and thrift to be an excuse for idleness. 
. aid washing and other like work and spent the monoy on the 
family and some on the property <= the title to the home being 
7 fin thoir names a6 joint tonants. Like a good mother, she evi- 
dently loves her children. She kopt them clean and their 
 elethoa in good condition. 

The avisence shovs,ve think, that appellee sas 
guilty of extrome ani repented crucity torard his wife. The 
geoors presents a revolting lack of sense of Imeanity in his 
general attitude toward hor. That ef itsoif,if not sccompaniod 
; by acta of physical violence, sould not, under the decisions of 
the Supremes Court, be crounds for diverce. But the evidence 
shows that on several coansions he struck her, pinched her 

, violently and secompaniod the sets of physio: i violence with 
fepronchful epithets of the mont repulaive character. They 
are of such charseter we will not pat them on the rocerde of 
this Court. He frequently cursed her, "svore st her", and, 


with the acts of physical erusilty discloasd by the evidences, 


 gonstitute 2a condition that can bat render her life miserable. 


There ie evidence in the record of very abusive 

; conduct toward the iitie children. This would not be ground 
for divorce, tut it is proper to be considered with the other 
"evidence as to his disposition toenrd the members of his fomtly, 
inclading hia wife. On one cconsion he kicked the littic girl, 
knocking her doen the steps inte the biasment whon she was 
carrying some potatoes doxn the stairs. On another osoasion 
he knocked one of the little cirie down. The vile apithets 

| above referred to were uttered in the presenoe of the children. 
| Another ocenaion of their trouble was on a Sunday eorning 
about tro yenrs before the Dil was filed. The tre girla were 
going to Suming scheol. It was the first Sunday in the sonth. 
On that <dny they were oxcected, at least it ane the cuatos, to 
put a nickel in the contribution box insted of a penny as on 
Other ocenaions. Being asked for the nickels, he becems en= 


_ *‘faged and struck complainant in the mouth with his fist. She 
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ached for the telephone receiver to cn) eons one and he 
ashe’ her ¢onmn and injured hor leg on a rocking chair. On 
this eoeasion the deputy shoriff wan enlled who reprimanded him 
for hie sisconmiuct. She waa sryine and the childron were 
slinging to her ant? ho mas cursing. The deputy sheriff onlled, 
or had some ono oall a womn probation officer. She onme to 
the houss and found the some condition. 
| The pinching rofurred to above sa5 a repeated 
offenses. It was claimed by complainant that the pinching pro 
“dused & permanent injury which would not heal. A doctor teati- 
fied 1t was a "lupns", o skin diseases. But the evidence shows 
48 ocourrdd where he had pinchod her and that ite tnoeption 
was on one of the ocansions when he had pinched her. The 
doctor testified he cured it. Bat, whether it ene produced by 
the pinching or not, the evidence conviness us hs did oruslly 
pinch her on more then one ocossiocn. 
| On account of the nature of thie controversy we 
heave read and considered the evitonce with much osre. we are 
“hot unmindful of the feot the chanosllor san the witnesses 
and had eppertunitges not posaessasd by us, for arpraising the 
@vidence. We find nothing in it that impoaches the evidence 
of the sote of crusity. We do find in the rscord most unmis- 
ftakable evidence of same of che witnessasa betne willing to 
paliate the defendant's conduct. The very fact lende strensth 
ani support to their evidence as to the offense itesif. 

The queation of persons) physical viclence as tn 
ingrodient of orusity in divoros oases is not = subject eof dise 
S cussion. frenehara wv. Trenchard, 245 Ii}. 213; Uaddox V. Madox 

489 Til. 152. Neithor is the olement of repetition open to dia- 
cussion. A singis act of cruelty, however oxtreme, is not 
ground for divorce. Fisette ve FPisette, 146 Til. 328 Hitchens 
v. Eitohens, 140 [11. 326; Kiine v. Kline, 10% App. 274; Borres 
v. Werres, 102 App. 350. The one queation open to diacussion 
is, whother, under a3) of the circumatsnoes, two or more sots 


of physicnl violence, constitute extreme and repented cruelty. 


-i- 


ning v. Lenning, 176 I}2. 180. In Farnham v. Pornhom, 
Til. 407, one of the grounds for divorcee charged in the 






t 1 was extreme and ropested cruelty. The cause wns tried 
bya jury which found the defendant guilty. The evidenae 
“‘showod that on too oqeassions the defendant struck his 
' wife in anger. The Court said this sould constitute, under 
_ the Statute, & technionl cause for divorce. The Court say 
“no @roat physies. injury was infiieted upon appellea on wither 
- Gesasion. But they any further, the jury could very properly con- 

Sider atusive ianguage, shown to have beun anppited to hor not 
; only in their private room, but in the presence of atrangera, 
a8 characterizing the acts of physical cruelty, and as giving 
: thes a poignancy they would not otherwise have. He addressed 
“her in tho coarsest terms. In this onee the evidence ta much 
% stronger and more convincing as to the act of physics cruelty, 
3 aggravated by personal opithets directed against her, then in 
the Farnham oase, a iendine case on the subject of cruelty as 
ground for divorce. 

We have not beon impresesd favorably with the 
arqument of ocunse: for appellant in his acpeal to the mombers 
of this Court as ic what they woul! do if they had heard this 
evidence. That is not a pertinent question. Knowing the 
learned chaneslior trying this case as we do, we hove not 
 ‘Uightily regarded the evidence upon which he dsclined to grant 
& decree for divoree. But we are bound to decide it upon the 
Whole record as that record impresses ua. 
Yany cases are cited and liberally quoted by counsel 

on both eldss of this case. They are always relied on pro and 
gon in cases of this sort. There ia no diversity of decision 
among them. Ench was decided upon the facts perouifar to it and out 
of thosdfacts the law arose. Teo crane aro aclion identionl.zn 
the diversity of facts legal principles are extenied by anslory to 
inatant similar cases. The question presented is not ene of law, tut 
of fact, to which undisputed and wolk eatablishe’ princirics of 
lew must be applied. 


The decree of the Cirsuit Court is reversed 
ani cause reman‘ed. Reversed and ReSanded. 
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f Appellee, f ibiceg ( J 
} \ a A cari from Circuit Court 
vs. 
( of McLean. County. 
C. E. Carpe, ) 
Appellant, ( 


yd 3 Oy Jae 6'¢ 9 
Crow, J. - ‘f 

Appellee held a judgment note for $500 purporting 
to have been signed by C. F. Carpe, payable to the order of 
H.A.Arnold one year after date, March 1, 1923, and bearing 
seven per cent interest. March 12, 1924, she caused judgment 
by confession to be entered in the Circuit Court for $586.15. 
On motion of appellant, the Circuit Court entered an order 
opening up the judgment with leave to plead. At the April 
Term, 1924, the cause was tried by the Court, a jury being 
waived. The abstract filed here states: "Motion by defend- 
ant to open up judgment entered against him by confession 
on the grounds of forgery and for leave to plead". October 
11, 1924, judgment was rendered for the plaintiff and an ap- 
peal to this Court allowed and afterwards perfected. To procure 
a reversal five errors are assigned: (1) Finding the issues 
and judgment for plaintiff,(2) not finding issues for de- 
fendent,(3) trial Court erred in its interpretation and 
application of the law, (4) the Court mtsconstrued and mis- 
applied the established law of estoppel in pais in its 
decision of the case, (5) judgment is contrary to law and 
against the manifest weicht of the evidence. 

Appellee raises the question of the sufficiency of 
the abstract to present the errors relied on. The abstract 
sets out with reasonable fullness,it seems, the evidence in 
chief and in rebuttal for plaintiff and that ee 
But seven witnesses were called by defendant as experts 
as to the genuineness of Carpe's signature to the note and 
that testimony is not abstracted. It is true, after naming the 
several witnesses and stating their business and banking ex- 


perience, the abstract as to their testimony concludes: 
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After comparing the signature "C. F. Carpe" on plaintiff's 
exhibit "A" with different signatures ". C. F. Carpe" on 

the notes and checks of defendant's exhibit 2, testified 
that signature on exhibit "Aa" was not written by the same hand 
as those of exhibit 2, and that in their opinion the signature 
on exhibit "A" is a forgery. 

The trial being before the Court without a jury, 
every presumption will be indulged in favor of his finding 
of fact, except where such presumption is weakened or over- 
come by the evidence in the abstract or by proper inferences 
to be drawn therefrom. He saw the witnesses, observed their 
manner of testifying, the apparent fairness and candor or 
lack thereof and therefore is in much better position to 
appraise the value of their testimony than a reviewing 
court. A court of review will not reverse on a question of 
fact unless it must say upon a full, fair and careful con- 
sideration of all the evidence adduced before the trial 
court, it has manifestly reached a wrong conclusion. 

We cannot say the conclusion of the trial court on 
the facts was wrong. Considering the evidence that is sufficient- 
ly abstracted, the conclusion was right. The Court saw the 
bankers and other experts and considered their testimony, 
no boubt. But for some reason, he found for the plaintiff. 
Did the cross examination of those witnesses disclose 
that they did not speak with that assurance that ought to 
overcome the testimony of witnesses testifying directly 
to the fact of genuineness? They were no doubt cross exam- 
ined or the abstract, if properly constructed would show 
they were not. If they were cross examined, we are entitled 
to indulge the presumption it weakened their testimony, or 
it would be abstracted. All intendments are indulged 
against the pleader. 

All we have said is for the purpose of again em- 
phasizing the principle of practice on appeal that every- 
thing necessary to present fully to the reviewing court 
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the record made at the trial must be disclosed by the 
abstract. The transcript of the record is filed to confer 
jurisdiction to review. But for the purpose of hearing, it 
must be abridged, abstracted, so as to show what the judg- 
ment was, and what was the evidence or pleadings upon which 
the judgment was rendered. Unless fully presented by ab- 
stracting the direct and cross examination the presumption 
of right judgment will prevail against the pleader, and 
the abstract is the appellant's pleading. People v. Paul, 
169 App. 557 (559). 

It need not be said among lawyers that if the 
facts of the evidence establishing them are not fully pre- 
sented, alleged misapplication of the law to the facts can- 
not be determined, for it is only"out of the facts the law 
arises". The abstract filed is wholly inadequate to pre- 
sent the case as insisted on the facts, and the judgment of 


the Circuit Court is therefore affirmed. 


Affirmed. 
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Fidelity-Phoenix Tire Insurance 
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The legal question presented by this apoesl arises 


Crow,d. 


out of the ruling of the Cirenit Court on demurrers, Judg- 
ment for plaintiff having been rendered because defendant 
refused to plead further after demurrer to Plaintiff's . 
replicstion was overruled. 

The action wes assumpsit on an insuyrsnce policy in 
the sum of $800 on a barn, the policy being fully set out 
in the declaration. The premium on the insurance was $55, 
for which a promissory note was giver payable Jan.1,1924. 
Among others, the policy contained the condition:"But it 
is expressly agreed that this comrsny shall not be liable 
for any loss or damage that may occur to the property here- 
in mentioned while any promissory note or obligation or 
part thereof, given for the premium,remains past due and 
unpaid". A loss occurred within the terms of the policy 
and defendant having refused to pay it, the action was 
begun to recover for the loss. the declaration contained 
the usual averments im actions on insursnee policies and 
among others, that on June 6,1924, the said barn was destroyed 
by fire; that assured gave notice and delivered proof of 
loss, and that although he kept and performed all things 
by him to be performed, the defendant has not paid to the 
plaintiff the amount of the loss. 

@O the declaration the general kouas oad tvo 
special pleas were filed. The first plea sats out the con- 


dition in the policy heretofore quoted, and avers that at 
the time of the said ‘supposed fire and supe sed loss and 


damage, said note remained due and unpaid, thst is to say, 











the said note was to wit: After June 1,1924 and at all 


times thereafter past due, and was past due and unpaid st 
the time of the said fire snd the said loss and damage 

by the plaintiff complained of; and so the ssid defendsnt 
says the condition upon which the said policy was made has 
wholly failed. 

The second specisl plea sets out in hsec verba the 
promissory note of the insured with its conditions, ever- 
ring the note wes dated Nsy 31,1923 for the insurance 
premium for the sum of "55 payable to the defendant on 
the first dsy of dune,1924, with interest; that it contains 
the condition thet in case of the non-payment of the note 
st maturity, the insurer shall not be liable tor loss 
during such default and the policy for which the note was 
given shall lapse until payment is made to the company. 

The plea also contsined the averment of the condition of 
the policy above set out, denied lisbility under the terms 
of the contrect sved on for loss and demepe which occurred 
after the note wes due and payable, and that the cosidera- 
tion upon which the policy was made has wholly failed. 

To these special pleas slsintiff filed a replicstion 
in substance; thet it was the practice and custom of the de- 
fenédant, after the issuance of the policy declered on and 
up to the moturity of the note to notity makers of such 
notes of the time of their maturity and thet defendant, 
contrary to its evstom erd practice neslected and failed 
so to notify and advise plaintiff previous to the maturity 
of the note when it beesme due and payable and the place 
where it should be paid; that thovgh he was ready, able, and 
Willing to pey if, forgot the date of maturity and forgot 
and fsiled to pay it om or before msturity; “by reason of 
all the foregoing premises, the conditions and provisions 
of said policy pertaining to the psyment of ssid note sat 
the time said note became due snd psyable, were waived by 


said defendent company and became of no force and effect". 
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to this replication a demurrer, general and special 
was filed. We regard some of the assignments of the 
special demurrer as in fact matters proper for consider- 
ation under the general demurrer and other such assign- 
ments as deweteriel. the demurrer to the replication 
having been overruled defendant withdrew the general 
issue and the Court called a jury to assess damages, which 
were assessed at £800 for which judement was rendered 
and for costs. Some proceedings occurred at the assessment 
which we do not consider it necessary to nOtice further 
than to say we are of the opinion the proper practice saft- 
er defendant abided its Lemar ews to the replication, 
there being no general issue, the Court should have rend- 
ered judement nil dicit for the amount claimed. But the 
form and manner in which the result was reached is immater- 
ial, if any recovery could be had. 


the plaintiff in his declaration relied on a complete 
narformance of all things in the policy >of insvrence by 
him retuired to be kept and performed. Defendant confront 
ed him with the charge in two pleas that he had not so 
ecomelied and that he hed failed in a vital matter in this: 
He had not paid the premium note, the noh-payment of which 
under the express terms of the policy and of the note pre- 
vents a recovery for any loss or dsmage. Je then under- 
took to shift his ground of recovery by averrine in a 
replication facts, which he elsimed wss a waiver of the 
legsl right of defendant to specificaliy allere against 
him for his failure to so comply. ie need not dégide 


whether the facts averred in the replicxtion are sufficient 
to constitute a waiver. {t may be said, nowever, in passing 
that it has never before been heard as a valid excuse for 
non-payment of se »ote that the maker”forgot it". But we 

do hold that under the terms of the policy sand the prem- 
ium note, he cannot maintain his action. The decision of 


this Court in Carlock v. Phoenix Ins. Co. 38 App.283,amply 
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supports the pleas of defendant. That decision was affirmed 
by the Supreme Court in Carlock v. Phoenix Insurance Co. 
136 I11.210, in an incisive opinion by Mr.Justice Scholfield 
where the principles sre stated with that clarity for 
which he is justly noted. Jones ve Aetna Ins. ©0.226 Apvo.161 
also supports the role completely. 

Not only is the replication demurable as matter 
of substantive law, but it is fatally defective because in 
its averments it is at war with the averments in his 
declaration. In the declaration he asserted his right to 
recover because he hsd performed sll things by the contract 
required of him to be performed. In his replication, 
while he does not expressly allege he hsd not in fact per- 
formed, he avers an excuse for non-performance of an éessene- 
tisl part of his contract, payment of the insurance premium 
note. By ne@essary implicetion he admits non-performance. | 
This shifting of ground is appropriately denominated in 
our system of pleading a departure. It is a vice in form, 
renderings the pleading obnoxious to special demurrer, which 
Was interposed egsinst it. The principle of pleading and 
of substentive law is tersely stated with abundant support 
of authorities in Hart v. Carsley Mfg. Co.221 111.444 (446). 
That case was not unlike this, a condition precedent being 
involved and necesssry to be performed or a justification 
for non-performance shown. The Court say! "Though an excuse 
for not performing a condition is for some purposes eaviv= 
alent to performance, yet it is not the same thing; and there 
fore in pleading, performsnce must never be averred by 
a party who relies upon an excuse for not performing, but 
he must stste his excuse", citing many authorities. See 
also Hensel v. C»pitol Live Stock Ins. Co.219 Apv.77(80) per 
Dibell,P.d. It is constant practice for the plaintiff in 
the declaration on insursanee policies instead of 


averring performance to aver matters constitutine a waiver 


of conditions precedent. When this covrse is pursued, the 








plaintiff assumes the burden in the first instance of 
establishing the waiver if the facts constitute a waiver, 
instead of performance. The regent case of Peder v. Mid- 
land Casualty Co. 316 I11.552,decides the very question 
now in controversy and against the judgement rendered by 
the Circuit Court. 


The Court erred in overruling the demurrer to 
the replication and in rendering judgement against defend- 


and with the pleas on file. The judement of the Circuit 


Court is reversed and the cause remanded. 


Reversed and Remanded. 









Appeal from the Circuit Court 


Of Sangamon County. 


| 
| 2391620 ~ 


Pa 


Appellee brougmt suit against appellant for 
_ damages caused, as she charged, by an assault and battery. 


Bleas of justification and the general issue were filed 
Sterendant employed a firm of attorneys consisting of two 
members. Before the case came on for trial one of them 
died. The other, before the day the case was for trial, 


Called the attorneys for plaintiff by telephone and in- 
formed them that he would on that day be engaged in the 


trial of cases in another county and could not try this 


case at Springfield, and asked that it be reset for another 
day. In his affidavit filed for the purpose of procuring a 
’ new trial he atated facts substantially as above and 
arther stated that “with that understanding in his mind" 
he told defendant “it would not be necessary for him to 
attend the trial". Relying on that statement defendant did 
not attend the trial. 


The case was tried by a jury on the day set for 
trial, neither defendant nor his counsel being present. A 


jury having been selected and sworn, heard the evidence, the 
argument of counsel, the instructions of the Court and re=- 
turned a verdict finding defendant guilty and assessing 
_ Ppiaintiff's damage at $3500, for which amount the Court 
2 Fendered judgment. 

After the verdict and judgment other counsel 
were employed. They filed a motion to set aside the verdict 
and judgment. The grounds for a new trial were: The failure 
to make defense was not on account of negligence on the 


part of defendant; the verdict was manifestly against the 
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weight of the evidence; verdict the result of passion and 
prejudice: defendant had no oppertunity to make defense 


without fault or negligence on his part; failure to defend 
Was on account of understanding the attorney for defend- 


ant had with attorney for plaintiff that the case would 
not come on for trisl on January 14; defendant has meritor- 
ious defense. 

In addition to the affidavit of the attorney, the sub- 
stance of which is set out heretofore, the defendant and 
others filed affidavits in support of the motion. To rebut 


these, affidavits were filed by both attorneys trying the 
ease for plaintiff and by several other parties. The 


motion to vacate the judgment and for new trial was over- 
ruled and this appesl followed. 

We have carefully considered the evidence produced at 
the trial, and the affidavits filed on the subject of dili- 
gence of counsel as well as on the merits. We find nothing 
in the affidavit of the attorney originally defending 
this suit, nor in that of defendant, thet appeals in any 


Way to the Couit in favor of se ting aside the judgment. 


If all he says is true, he had no richt as & prudent man and 
lawyer to assume, as he says he did, that the case would not 
be tried on the day it was set. We think, on the other 
hand, all that was said to him hy plainti’f's attorneys 


was &@ caveat a notice to beware. The mere fact he was en- 





gaged in court in another county was not a valid excuse 

for not attending the trial in Sancamon County, or making 
sure the trial would be postponed. His affidavit in 
connection with those of the attorneys for plaintiff, shows 
instead of furnishing ground for helis?, or even hope for 


postvonement, as a prudent man,acting in the interest of his 


client after the telephone conversations with the attorn- 
eys for plaintiff he should have gone without delay, and 


face to face with both of them settled the question of 


postponement, or directed his client to employ other counsel. 
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The affidavits of the two attorneys for plaintiff show 
they were each, in the telephone conversations with him, 
shifting the responsibility to the other. There is noth- 
ing in the showing made by him that judtified the Court 
in granting a new trial on the ground of his absence from 
the trial. His negligence must be imputed to his client. 
With regard to the merits, which we must consider, 
We cannot say plaintiff was not assaulted. The testimony 
of some of the witnesses is to the effect the defendant, 
@ strong man, hit her with "an ordinary pound and half or 
two pound hammer." She was struck on the head and knocked 
down. She was picked up and taken to a hospital. After be- 
ing there only a short time, about two days, she insisted 
on going home, and was taken home. The surgeons say she 
had a scalp wound. The only inference as to the character 
of the hammer is,, the witness must have been mistaken as to 
its character, or the nature of the assult or shé would 
probably have been killed. Affidavits were filed by 
defendant in support of his motion for new trial to the 
effect that the plaintiff only a few days before the 
eccurrence was embroiled in a ficht in which she was beat- 
en about the head and face, her syes blackened and her head 
and face bruised. Some of those filing affidavits say de- 
fendant hit her with the handle of the hammer. From a 
careful consideratiom of the facts as disclosed we are 
impressed with the belief the encounter was one in which 
the plaintiff was not without fault, that the injuries of 
which she complains were not all the result of defendant's 
blows, and that they were not nearly so serious as she 
Glaims. At the trial damaging and incompetent evidence 
was given before the jury. Witnesses testified to her 
complaints and her statement as to "feeling dizzy". These 
subjective symptoms were incompetent and highly improper 
and very prejudicial. Neither was it proper to allow proof 


er to instruct the jury, as to loss of, or injury to the 
clothing of plaintiff, there being no claim in the declara- 
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tion for such special damages. 

For the purpose of recovering exemplary damages the 
financial worth of defendant was put in evidence. On this 
subject affidavits were filed in support of the motion 
for new trial. The evidence fox/pintuiars was that 
defendant owned the Wabash Hotel with twenty-five or 
thirty rooms and worth from twelve to fifteen thousand 
dollars. Another witness says he thinks defendant has a 
coal mine at Beardstown. "He was back in the old country 
and got the money and bowrsht the mine”. This evidence as 
to the coal mine was incompetent. As to the value of the 
hotel, it was brought for $20.000 and he is paying for it 
at the rate of $100 per month, $2090 having been paid. There 
is little evidence of wealth in such testimony to warrant 
exemplary @amages, which is evidently the principal compon- 
ent of the jury's verdiat. 

| The Court are of the opinion this 
judgment should be reversed and the cause remanded if the 
plaintiff shail not within ten days after filing this opin- 
ion, in writing file with the clerk of this court an entry 
of a remittitur of $3000. If such remittitur shall be so 
entered, the judgment for $1500 will be affirmed. 


Affirmed Conditionally. 
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Appeal from 


Appellee, 
VS. 


Alva R.Foreman and 


A.Claude Foreman, Pike County 


| 


Appellants. Circuit Court. 


‘Shurtleff,J. 

j This is a proceeding under section 123, chapter 121 (Smith- 
‘Hurd Rev. Stat.) brought by the Commissioner of Highways of the 
Town of Newbure, in Pike County, for the purpose of having damages 
_ assessed by reason of the digging of a enenmet for Bay Creek over 
Rand across the lends of appellents. 

i _ ‘The Commissioner of Highways @oplied to a justice of the peace 
for a summons and certified that it was necessary to enter upon the 
: Bends of appellants for tie purpose otf cutting a ditch to straight 
Bay Creek and provide a more direct water course through a bridge 
known as Doss Bridge, across said creek, on the public highway 


_ YTunning east and west on the south side of appellants’ land, and 


a that the commissioner had been unable to obtain the consent of 


| appellants to the cutting of a ditch on said lands for the pur- 
poses for which the commissioner had determined the necessity md 
_ had been unable to agree with appellants as- to the amount of the 
damages appellants wovld sustain by the acquiring ot the right of 
Way and the cutting and locating of the ditch thereon and the 
certiticate fully described the lands. 
There was a trial by jury in justice court, and a verdict and 


judgment tor appellants, fixing the value of lands proposed to be 


























ants prosecuted an appeal to the Circuit Court of Pike County 


a trial de novo. 


Upon 2 trial had by jury, de novo, in the Circuit Court, a 


South end lie within the present banks of Bay Creek and 1.73 acres 
more or less, is new right of way necessary for the proposed cut 
“off of Bay Creek. In addition to the lands taken for the new creek 
Ried or proposed ditch, the proceeding seeks to condemn a strip of 
“ground 136 feet long by 165 feet wide for a vassage way trom the 
Penbiic highway neer Doss Bridge, running north over appellants' 
“lend along the east side of the proposed ditch. Appellants own 

" eighty acres of land in a body, of which the lands taken and the 
lands not taken, but claimed to be injured, consist of about 


sixteen acres in the southwest corner of the eighty acre tract, 
cut up by Bay Creek and according to the testimony used as pas- 
ture lands. 

Appellants have brought the record to this covrt by appeal 
and make various assignments of error. 

Appellants assign error on the ground that the justice of the 
peace and the Circuit Court, on appeal, had no jurisdiction to 
hear the cause, becsuse appellee did not present to either court 
the affirmative proof showing, the determination of The Commissionér 
of Highways as a matter of record, and the public necessity for the 


improvement and a tender of compensation to sppellants, in accord- 
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126 I11.264; same case 129 I11.651, and Dierks v. 
hways,142 id.197. It is further contended that 


No question was raised as to jurisdiction by appellants in 


either court prior to the empaneling of a jury. The statute pro- 


"The highway commissioners of the towns and road districts 
‘are hereby authorized to enter upon any land adjacent to any high- 
Way in their respective towns or districts for the purpose of 
Opening any ditch, whenever it shall be necessary to open a water 
course to or from the natural Water course, and to dig, open and 
‘clean ditches,etc. *** Provided that, unless the owner of such 
‘lands or his agents shall first consent to the cutting of such 
ditches, the commissioner shall apply to any justice,"etc. Act- 

' ing under this statute, apvellee, through its commissioner, took 

) official action, which was made a matter of record,determining,. 
"the public necessity for tne ditch "and that he has been unable 
to agree "with them (appellants) as to the amowmt of damages they 
- and their "lands will sustain,"etc. It is urged that this is not 
@ sufficient finding and determination and that the justice had 
no jurisdiction. 

It was held in Chaplin v.Highway Com'rs.,129 I11.655; 

"In the present case, there Was no evidence that the commis- 
Sioners ever took any official action as to the necessity of the 
drain. An attemot was made vpon the trial below to show by carol 
testimony, that the digging of the ditch was necessary in order 
to carry off the water from the highway. This was clearly im- 
proper, and the objection to it made by anoellant shovld have 
been sustained. A record of the action of the board upon the 


Subject shovld have been produced." 




















sch to be cut across his lend, unless an otfer is made to com- 


jate him therefor. When section 8 uses the language, 'thet, 
less the owner of such land, or his agent, shall first consent to 


@ cutting of such ditches, the commissioners shall apply to any 


tfice,' etc., the meaning is: ‘unless the owner shall first 


je followin words are used: 'when damages have been agreed upon 

* for ditching to drain roads.' It certainly could never have 
‘been the intention of the law, that the commissioners should take 

Sps to condemn land, unless she owner gave land enovgh for a 

itch, and waived all denages without any compensation whatever." 
-"It is, therefore, the duty ot the commissioners, when they 
for the consent of the owner to open a drain on his land, to 
company their request with an offer of 'just compensation.'" 

From an examination of Chaplin ve. Com'rs. of Highway,126 T11. 


it appears that in the Chaplin case there was no pretence on 


the part of the commissioners to make any finding or determinstion 


iscessity by parol testimony. 

Chaplin v. Com'rs. of Highway,suora, has been referred to 
dicta and passing upon qestions that vere not in the Case. 
hhaplin v. Com'rs of Highway,supra,arose by bill in equity to 
Injoin the construction of the improvement. Dierks v. Com'rs. of 


3] 


WHighway,supra, arose in a similar manner. In the Dierks case,supra. 


On page 210 the covrt held: 
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"When he is brought before the justice by a summons,he ought 

to be permitted to show, if such is the fact, that no necessity 
existed for the ditch; that there was no slough or pond of water 

En the highway to drain; that there was no outlet over the land; 

that the sole purpose of the ditch was, not to carry accumulated 
water from the highway, but for the purpose ot carrying off sewege, 
or for some other purpose not contemplated by the statute; and if the 
justice should determine that there was a necessity when none existed 
after the damases had been assessed before a jury,on-appeal, the 
‘same question might be renewed in the circuit covrts As to the 
damages arising from the construction of the drain or ditch,what- 


‘ever the smount might be for the land taken, the complainant would 


be entitled to recover tnat, and if her farm was damaged in any 
other resrect, or its value impaired in any way in consequence of 
the construction of the drain or ditch, such damages she would also 


“be entitled to recover before the jury called to assess damages. 


"If we sre correct in this, it would seem to follow that, in so far 





as the action of the commissicners in the proceeding before the 


justice was concerned, there was a remedy at law, and in that regard 


‘the bill covla not be maintained." 

From this case, it appears that the hearing on the questinn of 
“public necessity is before the justice and not to be tried by a 

| jury. The Dierks case further holds that the justice has jurisdic- 
‘tion to try the whole question of public necessity, and if that is 
so the Circuit Court of Pike County committed no error in refusing 
‘to hold that it, as well as the justice court, was without juris- 
“diction to hear the case. The record of the finding and determina- 
“tion of the Commissioner ot Highways of the Town of Newburg was 
'offersd and admitted in evidence in the circuit court and was before 
the court. Just what testimony was submitted to the justice court, 
We are unable to say. It is not a court of record and we have no 


sbill of exceptions before us. It is patent, of course, that no 
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bould have been tendered to appellants. The question was not one 
f the issues in the Chaplin csse; it is not specifically covered 
the statute and it has always been a principle of law that it 
las not necessary to do a useless thing. The reasoning of the 
Bourt in Indian Creek Dist. v. C.B. and Q.R.R., 295 111.346, 


giting Chaplin v. Highway Com'rs., supra, on a similar question, 


indicates that that court is not now tollowing the rigorous rule 
Originally laid down in the Chaplin case. We-cannot agree with 
appellants on this assignment of error. 


Appellants assign error because the cause is docketed in the 


Mame of the Town of Newburg and insist that it should have been 


whose name it should be instituted. Section 87 of the same act, 


under which damages are assessed in layinse out roads, provides that 


interested in roads and capable of bringing suits ot this nature. 
It is true that under the former law regarding boards of commis- 
sioners, they were recognized as quasi corporations tor the reason 
Bhat such bodies usvally acted by a majority (Commissioners, etc. 
Ve Baumgarten,41 111.258), but with the passirig of the old system 
the reason for the rule has changed. The svit was prowcerly broveht 
the name of the own of Newburg. 

Appellants complain at the court's refusal to give apvellants’ 
offered instructions as follows: 

"The court instructs the jury that under the law the public is 
mot required to tence the land proposed to be taken and it is proper 


for you to consider this fact in estimating defendants' damages." 
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alf foot opening on the road and possibly the right of way one 
hundred thirty-six feet in length. Of this we are not certain. 
ith no testimony in the record advising the jury as to the cost 

of fencing or the extent of its requirement, we would not feel war- 
Fanted in reversing this judgment end sending the case bsck for 
another trial by jury. 

it is objected that there was not a judgment in appellants’ 
behalf for costs. Jn this we thins there was error. It was held 

in Com'’rs. of Highways v. Hohmeyer, 279 111. vage 69: 

Biss s land ovner must be paid his award over and above the. 
costs of the proceeding to determine the amount of his compensa- 
tion, it is clearly contrary to the constitution to adjudge egainst 
him the costs of the trial to assess damages." 

Whether it should be denominated costs or the amount of ap- 

Bet iants costs added to the amount of compensation and damages, 

to determine the proper amount of those items, makes little dif- 
ference. In view of the decision in the Hohmeyer case,the judg- 
ent of the Circuit Court of Pike County will be reversed and the 
ae remanded to that court with directions to add to appellants’ 
compensation for lands taken and damages to lands not taken the 
‘amount of appellants’ costs in this proceeding, including the costs 


an this court, and enter a new judgment for the amount. 


Reversed snd Remanded with Directions. 
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eae Appesl from the 
Quincy Herald Company, 


Frances Kirkpatricx 
Appellant, 


/ 


Cirevit Covrt of _—_— —~, 


Appellee, 
Adams County. , ol 
J ¢ - J 
hurtleff,J. | eco 
Avopellant, on the 30th day of Januery,1922, filed he; -ora- 


‘tion and commenced her suit against appellee in the Adams County 
Circuit Court, in trespass, for slmder and libel. 

On the 16th day of January,1923, appellant filed an amended 
declaration. Apvellant charges at great length in chronological 
order the events leading up to the publications complained of: 
that appellant had been seriously injured in the City of Quincy, 

‘on the 2d day of September,1919, and had brought a suit for the 
Tecovery of damages in the sum of five thousand dollars against 
Rehie city. In her declaration against the City of Quincy she had 
‘described her injuries in the following manner: 

"That she (the plaintiff) then and there sutfered a severe 
sprain of the arch end ankle of her (the plaintiff) said right 
"foot; that the tendons and ligaments of the entire risht limb 
were also badly sprained and that said foot became terribly 
swollen and bruised," and avpellant sets out an article published 
under date of July 16,1920, in appellee's paper, nearly a year 
aiter the injury, entitled: "Change of venve for Miss Kirkpatrick,” 
in which, apparently, nothing can be gleaned except a bare account 
of a court proceeding not averred to be untrue, not libelous 


per se and there are no allegations or inducements charged that 





he attorneys in this case that‘ "He was sitting in court at the 
Merk's desk and was dangling his legs," and it appears there had 
jaen considerable pwblicity given in the quincy papers by appellee 


other newspapers as to the nature of appellent's injuries, 















"Lee Mays astride a donkey's back, 
Cried out to all the jeering pack, 


Shut up, you naughty low down fool, 


My limbs, not legs, surround this mule." 

_ he above is probably the nearest approach to ridicule, if it 
referred to appellant, as any statement set out in this lengthy 
document. There was another publication of a poem on December 5, 
2921, entitled "Judge Not," signed "A Xiwanian," in which appeared 


the verse: 


"I often hear the graceful shark, 
Called many a low and hateful name, 


He bites without a warning bark, 
And hes no honor and no shame. 

"To all of this I might agree, 

I'd never give him opportunity, 

fo pull my leg. Yet, why should he 


Be pecked at by the whole community.” 
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On January 6,1922, there appeared an article in appellee's 
paper which is charged to be the libel upon which this suit is 


based, it constituting, as averred in the declaration, a republicea- 


‘tion of all the matter that had gone before. The article followed 


¥ 


the filing of two additional suits for libel by appellant, one 
egainst appellee, C.l.B#ichenhauer and Lee Mays, and one suit 
against appellee and C.F.Nichenhever, managing editor of the 
paper, at which time appellant had damage suits pending in the 
iidema County Circuit Court in which she was acting as her own 
pereriey, to the amount of fifty-seven thousand dollars. 


The article of January 6,1922, is a straightforward article, 
giving the history of each publication and demonstrating, so far a8 


in its power lay, that none of the publications had appellant in 


mind or her troubles when the publications were made and the tone 


of the article was such as to lead any reasonable person to presume 
that there were occurrences among the Shriners, the Lee Mays md 
the Kiwanians that occasionally suggested humor and mirth and the 
inference was left that it was exaggerated ezo tor others of a 
ditferent class and sex to assume that such publications had any 
reference to them. ‘ 
There is nothing in the article of Janusry 6,1922, libelous 

per se, or with the inducements and inuendoes averred, that in any 


Manner tended to bring appellant into ridicule, contempt or shame, 
unless it may be said that her own assumption that appellant was 
referred to may have incited some ridicule toward her which 
appellant has encovraged by her own conduct. The whole list of 
articles, in their severest sense, constitute nothing but pleas- 
antries and humor and no serious heed shovld have been fiven to 
them. Appellee had leave to plead and the time was extended and 
appellee failed to plead within the extended time. Appellant 


moved for a default and appellee filed a cross motion tor leave 


Ss) 
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judgment entered against the appellant for costs and she has brought 
the record to this court for review. 


ae We see no reason for disturbing the judgment of the Circuit 


Court of Adams County and the same is affirmed. 


Atfirmed. 
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‘ Appellant filed her declaration in the Adams County Circvit 
Court against appellee, charging libel on the 5th day of September, 
1924. The declaration contains a great many ot the articles and 


publications contained in the declaration between the same parties 
in Gen. No.7829, taken at this term of the court, tor a knowledge 
of which reference is had to that case. The declarstion contsins 
sixteen pages single space typewritten matter, newspaper print 
and various pictures and scenes. There is one count in the de- 
‘elaration and if the matter was printed and written of and con- 
cerning appellant and was libelous, it wovld constitute libels 
"of a different natvre easily counted by the dozen. The declara- 
tion sets out fourteen different publications commencing on 
September 2,1919, and running to May 1,1924. The original 
‘abstract filed presents nothing of the declaration or pleadings. 
In an additional abstract filed avpellant has presented the 
picture of a woman sitting on « table using the "World's Grestest 
Corn Remover,"-- s medicine evidently for the use of corns, 
labeled, "Gets It." This picture is said to be an advertising 
article issued by E.H.Lawrence & Co., Chicago, the heading of 
Sehich is "Crippled by Corns. Use Parsee World's Greatest Corn 


Remover.” The only reading matter contained in it concerns the 


removal of corns and callouses. The picture is that of a woman 
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eoncoction to her corns, an sdvertisement with which all resders 
Of the daily papers and magezines are thoroughly familiar. ‘The 
jeclaration concludes with some cartoons from the Chicago Daily 


‘ribune of Monday, Avgust 11,1924, portraying an embarrassing 


enerience of Winnie Winkle, the Bread Winner, and the adventure 
of Harold Teen with the pup, which publications appellant avers 
the appellee caused to be generally understood were aimed at her 
land to ridicule her. 

We attach the only reference in the abstract of appellant to 
the declaration as a part of this opinion with the allegations 

in the declaration in reference to the same. 

Appellant avers that the appellee on to wit, May 1,1924, 

in the Quincy Daily Herald, maliciously made a certain publica- 
tion therein, which, among other things, contained an indecent, 
false, scesndalous and defamatory picture mesnt to revresent plain- 
tiff (appellent) and which did represent the plaintiff (appellent) 
'to further maliciously ridicule, injure and defame the vlsintiff 
and did thereby maliciously ridicule, injure and defame the 


Plaintiff, and the said publication is libelous per se and is as 


follows, that is to say: 































If a court is to hold matter of this nature libelous per se, 
and as tending to ridicule, injure and defame every person who 
may have a grievance against medical advertisements, surely the 
ydia E.Pinkams, "Min" Gumps and Winnie Winkle and Harold Teens 
Will have to go out of print. There is nothing in the declaration 
in this case, either by writing, printing, publishing, invendo or 
averment, that tends to show that the matter was written,printed, 


published or pictured of and concerning appellant or that tended 


Court of Adams County sustained appellee's demurrer to the declare- 


tion, appellant stood by her declaration and judgment was entered 


Judgment Affirmed. 
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Appellant filed her declaration and com ced her re, t he 





Circuit Court of Adams County upon September 5,1924, agsinst ) 
appellee, charging avopellee with having made various slanderous 


statements and remarks of and concerning appellant on or about 


Avgust 1,1921. Avpellee demurred to the declaration generally 
and specially, raising the question of the Statute of Limitations. 
Thereafter, on the 25th day of October,1924, appellant filed an 
Brendad declaration making substantially the same charges as made 
on or about the lst day of August, A.D.1921, sand added to the 
charge the carelessness and negligence of anpellee in reading a 
certain case in court, which appellant contended did not apply to 
the case under consideration sand. which defamed appellant. Ap- 
pellee's demurrer was refiled and vpon a hearing upon the declarw- 
tion and demurrer the court sustained the demurrer and apvellsnt 
electing to stand by her declaration, the cause was dismissed and 
judgment entered against appellant for costs. We have examined 
the declaration and demurrer and do not see how the court could 
have done otherwise than sustain the demurrer and dismiss the suit. 
The judgment of the Circuit Court of Adams County is affirmed. 


Affirmed. 
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This cause was before this court ay vem apet Term, A.D.1922, 


8 Gen.N0.7453, enc to the opinion then filed reference is had 
for as full statement of the case. The eause had, theretofore been 
Presented to the Sounty Court of MeLean County, upon objections 
made by the guardien sd litem of #{llian Slder terr to the final 
report of Lee Rust, conservator of the estate of William Blder Yarr, 
spendthrift, defendant in error in this esuse, in which report 
the conservstor had eresented itema for sllowsnce «#8 follows; 
Commission at five cer cent on 25264.52, amounting to §265.22 as 
Claimed in his report of November 20,1917. Yor services as ren- 
ered in the sale of the Celifornia land at three per cent of the 
@le price arounting to $1753.55,s% claimed in his report of 
etober,1915. 

In his report of December 27,1912, defendant in error had 
presented a claim which was sllowed, for acting as trustee for 


rr prior to his scpointment es conservator five hundred dollars 


for 
gd to compensation for services as conservator /defendent in error 


trustes for Lovise 83.xzarr from September 21,1911,to the date 


Of the filine of his next report showing the closing up of the pur- 


hese of his ward's Californias land, forty-one hunired dollars. 






























a defendant in error in his report of Novereber 20,1917, further 
ported thet he hed not paid himself the sum of forty-six hundred 
lollers previously allowed, but thet he head n@ed the same to apr ly 
| the payment of the Celifornia lends, being vithout other funds, 
Claimed interest on the allowance of forty-six hundred dolle«rs 

to the amount of $587.04 There wes en additional item for interest 
attorney's fees of $132.89. Objections being heard in the County 
Court, an order was entered disallowing the interest items and sllow - 
> defendant in error three hundred dollars for his services as 
trustee prior to his appointrent as conservator and setting aside 

the sllowence of forty-one hundred dollars and allowing defendant 
error five hundre@ dollars per snnum for his services durine seven 
years, making the totel of the allowance thirty-eight hundred dol- 
ars for his services as conservator and trustee. - 

Defendant in error aprealed and the cause was tried in the 
Cirevit Court de novo and the judgment of the County Court was 

firmed in thst court, which defenéent in error brought to this 
ourt for review. On the former hesring in this court as to the 
emomt of the sllowance to defendant in error for his services as 
trustee and conservator, it was held to be manifestly egainst the 
Weicht of the evidence and the judgment of the Circuit Court was 
reversed and the ceavse remanded, “as to the anount which shonld 

be sllowed eppellent for his services as trustee end conservator." 
The cavse had been retried and the lower court allowed and entered 

s juéement for the entire amount of defendant in error'’s clsim, 
including the interest charges of $887.14 and $152.89, and plsintiff 
error has brovcht the record to t is court for review. It is 

" assigned as error thst she Cirenit Vourt, on remand, had no juris- 
diction to consider or sllow the items of interest amounting to 
$887,94 and $132.83. It is plain that the cavse was remended only 


‘upon the smount to be ellowed to defendant in error for services. 













an 


| direction in an order of reversal thet one pert of a decree be 
podified, is, by necessary inference, an epprovel of that part 
tted from the direction and is equivalent to ean order of effirm- 


e CO. Vv. “ire Yence Co. 119 I11.30. It 





ince of the same. Man'f' 
the duty of the trial court to modify decrees as directed by the 
opinion of the reviewing court and in no other manner. Pritcherd 


e! ¥o Fruit et sl. 214 Ill. App.340; Gridley et sl v. 006 et 
' e220 {11. App.46; It was error to include the items of interest 


the judement of the lower court. 









Plaintiff in error contends that the proofs should heve been 
confined to showing the ususl, customary and reesonahle charges 

for like services in Bloomington and MeLean County, eitine Tilbert 
¥. Lloyd, 170 Ill. App.453, but the uncontradicted testimony showed 
that there was n° usval or customary charee for the services that 
were rendered; thet thse services were unusual and the cireurstanceas 
yy peculisr that the rule contended for by plsintiff in error did 
not apply. In such case it is permissible to show the reasonable 


Value of the services. L.N.A. & So.Ry. COs. Ve. *Qllece,136 Ill. 
87; Kouvesty et al v. Steele, 112 Ill. App.19. Plaintiff in error 








Gontends that in determining the amount to be sllowed for services 
in this csse, the amount ssid ont for attorneys employed by the 
eonservetor should be tazxen into consideration, citine Colton v. 
Soffey, 187 Ill. App.568. the rule leid dow in Colton v. voffey, 
Buprs,is confineét to cases where counsel are employed to render 
‘the service thet shonid be performed by the ‘sdministrator” or 
Raoservater himself and does sot spply ts this case. ie have er- 
amined the record very cerefully and while not free from error in 
‘Yulines on evidence, there is »o substantial proof ssown or offered 
to be shown that sttorneys were paid for services that defeniart in 


error shovld have performed. It is eontended by pleintiff in error 


that the amounts «llowed for defendant in error’s services are 


































ply excessive, considering the time exvended abont the ward's 
usiness and the size of the estete. 4e have esrefully reviewed 
the testimony and the entire record and while the amount of the 

| allowance, $6616.37, seems large, we sre not prepared to say it is 
| “against the manifest weicht of the evidence. Defendent in error 

_ Was in charge of this property for over seven years. The property 
‘itself, when taken ove-, was in s precarious condition owing to 

| @ flosting indebtedness, the mortgage upon the "cLean County lands 
| ena 6 considerable sum of money invested in an option in » large 

_ rect of land in Celifornis wich would heve been lost except for 
¢ the most skillful attention. fhe estxte was withort fonds ond 

' the position required a men of affairs who wuld ceive his time and 
attention to the trust and protect it with his inéividual eredit 
ané take with it the danzer of losa ond responsibility thet goes 
with all euch undertaxings. From this it is not to be assumed thet 
this ccurt construes or sanctions the allovance, as based upon sn 
extension of the conservator's credit, but rather se an evidentiary 
fact thet the conservetor did honestly and energetically devote his 
time to the duties of his office and preserved the estsete. The 
‘testimony further shows that during much of the seven years legal 


proceedines were pending between pleintiff in error snd his wife, 


and in some rescects was called ucon to look after the affaires of 


two households and provide for both. The court below saw and heard 


turb the finding of the lower court as to the allowance made to 


a ae 


defendant in error for his services as trustes and conservator. 
There are two items of interest in the report, one for the 

sum of $637.04 ond one for the sum of $122.39, covered by the 

originel objections and finally passed upon in the former opinion 


of this eocart and disslloved and should be eliminsted from the 


ang the defendant in error was of nacessity trustee for both parties, 


the witnessess and we are not in a position, from this record,to dis- 


rnent of the lower court. The judenent of the Cirevit Court of 








ween County will be Feversed and the cause remsnded with direc- 


tions to sustain the Objections to the two items of interest 


amount. 
ing to $687.04 and $182.89 and to overrule 


the objections and anter 


Judgment upon the items for the amount of defendant in error's 


"services ee trustee and conservator and the iteme for commissions 


es indicated. 


Reversed and Remanded with Directions. 
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Défendant in Error, 


VS. 


Arthur Day and EH. William 
Hight, 


Plaintiffs in Hrror, 


Error to Macon. 
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Plaintiffs in Error Arthur Day and #.William 
Hight were indicted in the circuit court of Macon county under 
Section 2 Chapter 38 of Cahill's Revised Statutes, tor acts which, 
it is alleged, directly tended to render one Lois Harris, a fe- 
male child under the age of 18 years, a delinquent child. A 
trial was had under the second and third counts of the indict- 
ment; the first count having been quashed. 

The second count charges that "Arthur Dey and HE. William 
Hight, knowingly, wilfully and vnlewfully did then and there en- 
courage one Lois Harris oher and there a female child and then and 
there under the age of eighteen years, towit: of the age then and 
there of 16 years to then and there become a delinquent child by 
then and there persuading her the said Lois Harris to then and 
there absent herself from her home then and there without just 
cause and without then and there having the consent of Oscar L. 
Harris and Marie Harris, the said Oscar L. Harris md Marie 
Harris being then and there the parents of the said Lois Harris." 

The third count charges that "Arthur Day and ©. William 
Hight kmowingly, wilfully and unlsewfully did then and there do 


certain acts which acts did then and there directly tend to ren- 


der one Lois Harris, then and there a female child, and under 


the age then and there of sighteen years, to-wit: of the age 


then and there of sixteen years, a delinquent child, by then 


and there encouraging the said Lois Harris without just cause 





















fhen and there and without the consent then and there of Oscar 
Harris and Marie Harris, the parents then and there of her 


he said Lois Harris, to then and there absent herself from 
er home." 


It is contended that the averments of the indictment 
ere legally insufficient. The averments in the indictment 


harge the offense substantially in the lenguage of the statute, 


md must therefore be held sufficient. 


The trisl of the case resulted in a verdict of guilty, 
Ind a judgment, sentencing the Plaintiffs in Error to imprison- 
ent at the Illinois State Farm for a period of eight months, 
ind to pay a fine of #200 and the costs; also, that they stand 
yommitted until the fine and costs be paid. A writ of error 


is prosecuted to reverse the judgment. 


One of the assignments of error reletes to the open- 

ing statement of the state's attorney. It is apparent that the 
state's attorney merely delineated in his opening statement, 

what he expected to prove on the trial, and in ovr opinion did not 
eo beyond i limits which a full detailed statement of the case 
ce) be presented by the evidence required. McDonald v. People 
126 Ill. 150. 


The facts of the case as testified to by the prosecuting 
Witness, Lois Harris, are substantially as follows; That she was 


sixteen years of age at the time the alleged offense was committed; 
and was living with her parents, and in the home, in the city of 
Decatur; that she met the Plaintiffs in Error on Saturdey August 
25, 1923, in front of the flower store situated across the street 


from the Baptist church in Decatur. Using her own language, she 


~ 


further stated: 


"T met Mr. Hight in front of the Canton Tea Garden on 
North Water street, Eva Durbin, Margaret Harris, Buddy 
Shikowski and Gerald McCool, were with me when I met Arthur 
Day; Buddy Shikowski's name is Ernest; and I met them 
August 25, 1923, between 7°30 and 8 o'clock; he was driv- 
ing in a Cadillac car and Ernest Shikowski and Gerald Mc- 
Cool were with him when I met him. they were sitting in 
the front seat; Mr. Day was driving and Ernest Shikowski 
Was sitting next to him, and Gerald McCool was sitting on 
the outside; I saw them before the car stooped in 
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a 


r: 











front of the flower store; we were coming down Water 
Street in front of the Bijou Theatre, and we girls hap- 
pened to glance up and they were driving real slow. *** 
We were going north and they were going south in front 
of the Bijou Theatre, on North Water street. We walked 
on down to the corner going north across the street on 
North street, and the Baptist church, and then went 
across the street, and was going north again when Nr. 
Day and Ernest Shikowski and Gerald McCool came driving 
in the car and they stopped and motioned for us to come 
over and we went over to see whst they had to say; they 
were going north on Water street and we were down there 
by the Be uuaae church on North Water street, on the 
corner; hey were driving in front of the church and 
they didnt stop until they crossed North street in front 
of the flower store; when they stopped over there, we 
girls went to the car, and they asked us if we didnt 
went to get in and ride; Ernest Shikowski said that; 
and we girls hesitated, and we said we didnt want to go 
car riding and they said ues for a few minutes. Ernest 
said they hed a question they wanted to ask us girls, 

so we three girls got in. We three girls were in the 
back seat. 

The boys all three of them were sitting in the front 
seat; after we got in the car they drove straight down 
Water street, and it was pas Frank Rupert's store, and 
we turnsd round and came back; the urned round and 
come back on South Water street; after turning srovund, 
they a aapnae at_Frank Rupert's store to let Ernest Shi- 
kowski and Gerald McCool out; there was something said 
by somebody about what peey wanted with me before they 
turned around and came back and euereee at Frank Rupert's 
store; when we three girls got in e car, Ernest Shi- 
kowski introduced each of us to Arthur Day; then Ernest 
asked me if I would like to take a trip to Turkey Run, 
Indiana; he was driving - Day was driving the car - and 
I said no, I wouldnt go; then the girls said if I would 
fo) FE would have an awful nice time, and Ernest Shikowski 
kept telling me I better go, that I would have a nice 
time, also did Gerald McCool; then Arthur Day said he 
would protect me, that he had a revolver with him at the 
time, and did not show it to us then. He said he would 
protect me; that he was a deputy sheriff at Assumption, 

hat he was weslthy and had plenty of pene and that he 
owned this Cadillac car himself, and that he hac quite 

a lot of money; ammunition, shells and such things dowm 
at Frank Rupert's store, and if I went along nothing 
would happen to me. 

During the time he was saying this Eva Durbin and 
my sister ances ee Harris, and Gerald McCool were all 
in the car and heard what was said; Arthur Day said 
they were going to maxe a trip to Purkey Run, Indiana; 
Arthur Day said that I, or that himself and his uncle, 

E. William Hight, and his lady friend and myself includ- 
ed, if I would go to Turkey Run, Indisna; he just said 
his uncle; he said he was a banker down at Assumption 
and that he, E.William Hight, and his lady friend, were 
going on the trip also; speaking of HE. William Hight 

he simply said his uncle; he said his uncle and lady 
friend were going on a trip dow to Turkey Run, Indiana; 
and that he Arthur Day, would like for me to go with him. 
The oe kept saying I had better fo, I would have an 
awfully nice time, end also the boyS did too, and we drove 
all this time, -we were driving - down sovth on Water 
street; we were headed north on Water strest after we 
let the flower store; we went straight north, and we 
turned arowmd on Grand Avenue, anddrove slowly back south 
on North street and stopped at Frank Rupert's and Brnest 
and Gerald got out at Frank Rupert's. The conversation 
that I have just related took place while we were driving 
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north to Grand Avenue, and after we turned arovnd and came 
back the boys got out; Ernest Shikowski and Gerald McCool 
got out, at Frank Rupert's store. Then we three girls 
were in the back seat and we drove back dow Water street, 
going south until we came to Gushard's at the corner, and 
let Eva Durbin,-Arthur Day-let Eva Durbin and my sister, 
Margaret, ovt, and he said he wished they could go on the 
trip also, and perhaps he covld take them some other time, 
and I wanted to get out and meet him later; I said that 
to him, and I asked him to let me out and I wovld meet 
him later; and he said, he would rather not, that he didnt 
have much time and he would rather I wovld go with him at 
the time because perhaps I wouldnt meet him later, and I 
got in the front seat. We drove around the block and 
came back down Water street, and drove real slow in front 
of the Canton Tea Garden to see if we could see his uncle 
and lady friend. We covldnt see anything of them, and 
drove around the block again, and he told me he had some 
sisters that werent at home, one was at Honolulu, snd 
another was in another country. He also said if I didnt 
have a good time he would buy me the best silk dress in 
UGE ae and we came back down going north on Water 
street and stopped in front of the Canton Tea Garden, and 
his vnele and his lady friend got into the car and they 
introduced me; Hazel Oberlin seid she was glad he got 
a lady friend to go with him. He introduced Hazel Ober- 
lin by the name of Irene; I dont remember what the last 
name was, he just called her Irene, then he used Mr. 
Hight's own name; he called him Hight, and_he used my 
own name, Miss Harris, and we drove down sovth to the 
Interurban station. 

When the defendant Hight end this woman got into the 
Car we were headed north, and we drove north down to 
Gushard's and then turned arovnd; it was on down the 
next block we turned srovnd and went up North Msin Street, 
going south and we came back east, I dont know the name 
of the street, but we came back and stopped at the Iinter- 
urban station on the east side; the man that came down 
from the Canton Tea Garden und was introduced to me as 
the uncle of the defendsnt, Arthur Day, was the defendsnt 
here; while we were driving down north on Water street 
with these pers Gerald McCool -and Hrnest Shikowski, I 
said I wouldnt leave Decatur without the consent of my 
parents, and Mr. Day said, wovld it be all right to drive 
on down to the house, and I said, yes, we could do that, 
and Ernest Shikowski said something about seeing my 
father, that was closer, at the barber shop, and I said 
no, I didnt want to go down there and bother him at his 
work. Then the girl said instead of my going on home, 
Arthur Day said he had to meet his uncle and lady friend 
at the Canton Tes Garden about nine-sisht o'clock, and 
that he didnt have much time, and the girls offered to 
tell my mother I had gone when they went home. I said 
I guessed that would be all right, but I would like 
to go home first. Then after we drove down, and fot his 
unele and lady friend at the Canton Tea Garden and drove 
uy to the Interurban station, he said I could go in and 
telephone to my mother, and he gave me the money to go 
in; Arthur Day gave me the money to go into the Inter- 
urban station and phone my mother. I went in and called 
up Frank Hahn's next door to us; thst is the neighbor 
next to where my mother lives, and I asked my mother if 
I could go to Turkey Run, to the Indiana State Park, and 
she said who with, and I said Arthur Day. 

At this time the defendant Hight and his lady friend 
were Sitting in the back seat of the Cadillac ear, 
left the car; they had been riding there in the car 




















from the time they got in, in front of the Canton Tea 
Garden, until we came up to the Interurban station. Day 
gaid while I was gone to phone my mother, he was going 
'to0 get lunch; he didnt say where; he left just as I 
did. When 1 went to the telephone booth I telephoned; 

I was gone five or ten minutes; my parents did not have 
a telephone in their hovse at that time; when I came 

out of the telephone booth I esme back tothe car and 

just Mr. Hight was in the car himself; his lady friend, 
Hazel Oberlin had left the car a few minutes. I got 
into the front seat of the car, and Mr. Hight asked me 

if I thought I would like to take this trip, and I said 

I didnt know yet, and he asked me if I was o1d enourch to 
#0 on the trip, and I said I guessed I was. Mr. Day 
came back to the car and asked me what my mother ssid, 
and I told him my mother objected and said for me abso- 
lutely to come home, and he asked me if I went out if 

I would go out to the house now_andask, that if we 

would all drive out and ask if I could go, if she wovld 
object and not let me go, and. I said yes, I wooldnt 

get to go whatever, and he said being as we didnt have 
much time we would go then and drive on to Danville. 

Mr. Hight during that conversation was sitting in the 
back seat, and I dont think Irene Had come bacx yet - 
that was his companion. All the time, though Mr. Day 
was talking low_enough so as Mr. Hight wouldnt hear; 

he asked me if I could go, and I said no; Mr. Day asked, 
if we were to drive ovt to my house. He also said for 

me to pretend we had known each other before, if anything 
came up, for me to say I-had been acquainted with him 

for two or three years; Mr. Day said that. When I used 
the language that I told the jury of a moment ago, as to 
what my mother said, when I told wr. Day, we didnt talk 
so that Mr. Hight covld hear us; it was between ourselves, 
I and Mr. Day; after thst Mr. Hight's companion came back 
to the car and we then left for Danville, going on the 


hard road to Monticello, out toward that way, and then 
drove through Monticello, stopped awhile, and then is when 
they heard a noise in the car, and Mr. Day said he thought 
it was the valve spring broke, and we drove on to and 
throveh Chamoaign and Urbana and we never stooped. 

After I got into the car at the Interurban Station, 
when I say Day and Hight and his lady friend were in the 
car, we did nothing whatever only we started out for 
Danville, and went the hard road leading to Monticello; 
we went throvgh Monticello. Champaign, Urbana and Dan- 
ville, those were mostly the large cities. ‘** 

We stopved at Monticello and got out of the car, 

We girls got out of the car to go to the hotel for a 
little while, and then we returned and got in the car 
and went on our journey. 

In traveling Mr. Day was driving end I was sitting 
‘in the front seat beside him, and Mr. Hight and his lady 
friend were in the keg seat. 3 “ 

Do you know wh time you arrived at 
ante minutes after Ewelve by the clock. Th 
what called Saturday night. =s 

The conversation was Over commonvlace things. ‘ 
We were driving rather fast, and were driving I ghould 
think something right along 55 and 60 miles. ** 

After we got into Danville cs OL where 
they would go for the night; they didnt know which 
hotel to go to. Mr. Day asked Mr. Hight's lady com- 
penion if sxe knew of any hotel where we could £0, as 
she had taught in Danville before and knew the city _ 
pee be well. She named over the Plaza, and they said 

hat was a little too prominent for us to go to, and 
they would rather go to one that was smaller where 
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there wasnt so many eauee, and she then mentioned the 
Saratoga; she seid that wovld be all right, so we drove 
our car down to a garage; it wasnt a Cadillac garage. 

It was only about a block from the Saratoga hotel and 

we walked over to the hote}; when I say’we walked on down 
to the hotel I mean llr. Day, myself. Mr.Hight and his 
lady companion, all four walked down from the garage 

where we left the car for the night, to the hotel. When 
we got down in front of the Saratoga hotel, we went in 


to the Saratoga hotel; It was exactly 20 minutes after 
twelve. Mr. Hight carried a small sort of traveling 
bag, and Mr. Day didnt have anything: but before we 


entered, we wondered what or how we would register. Mr. 
Day says to Mr. Hight "Well, how shall we register this," 
and Mr. Hight says, Well, for somebody to suggest some- 
thing, and Mr. Day says why not register as man and wife 
under an assumed name. Mr. Hight said whst would be the 
difference, why do we have to go under an assumed name; 
Mr. Day said perhaps someone down here wovld know us, 

and we wouldnt want them to find out, so Day went under 
the name - Mr. Day and myself went under the nsme of 
Parker; Day said he would, he wanted to get a name thst 
would be easy to spell, and he said Mr. Parker would be 
all right, and Mr. Hight and his lady companion said 
they wovld go by the-name of Mr. Williams. That is all 
they said, then we went to the Saratoga hotel. They 
then talked about where they would say they were from, 
and Mr. Day said why not put Chicago. Mr. Hight said 
that would be too far, why not put it, Springfield, so 
they said they would put Springfield as the place 


‘where all four of the varty came from. These were all 


the conversations that took place. When these con- 
versations took place we were driving down to the gar- 
age to leave the car. After we got to the Saratoga 
hotel, Mr. Hight registered first; I do not know what 
name he registered by only what he said he was going 
to register, when he registered I and Mr. Hight's 


. lady companion were standing aside in the same room 


while Mr. Hight registered, and after he registered Mr. 


Day registered. I was present when Mr. Day signed 
the register. I did not see what name he signed to 
the register; I was not more than five feet away; or 


just a short distance; after they registered the clerk 
then called the porter who was sitting there right close 
to the elevator, to take us up to ovr rooms, and the 
porter took us, Mr. Hight and his lady friend, to their 
room first. That room was number 258; I am not quite 
sure of that; I was in room number 248 I believe. I 
went to a room there that night, Mr. Day went with me; . 
that is the defendant here; I now recall the number 
of the room I occupied that night; the one that I-and 
Mr. Day occupied; it was room 248. After Mr. Hight 
and Mr. Day registered, the porter took them vp to their 
room, that is Mr. Hight and his lady friend, to number 
258, and I and Mr. Day accompanied and went with them 
to their room, to the door of their room, and we said 
that we would stop when we got uo in the morning, as 
we were going by, so they covld be ready vhen we came 
back with the car, then the porter took [] and Mr. Day 
to our room; it was quite a little distance from the 
room in which Hight and his lady companion were in 
to the room where Day and I occupied. It was on the 
same floor. *** We went to bed and had intercourse. 
He locksd the door, then we got up about seven o'clock 
the next morning; after we entered the room thet nicht, 
We undressed and went to bed, and had sexual intercourse; 
Day locked the door and took the key and kept it. iE 
ned WelweHu to bed together; we undressed and went to 
ed. 
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Ne continued in that room during the remainder of 
the night; we stayed in that room until morning. After 
defendant Hight and his lady companion entered the room 
and the door was locked I did not see them any more that 
night; we got up about seven, and we, I mean Mr. Day 
and I got uv about seven o'clock Sunday morning Aveust 
26th, and went to Mr. Hight and his companion's room, 


they were in bed yet, and Mr. Hight came to the door. 
Mr. Day told him we would go down to the garage to get 
the car, that we wovld_be back in a few minutes, and 
for Mr. eee and his lady conpaulen to be ready. 

Mr. Hight said he wovld be ready and for t and Mr. 
Day to go down and get the car and him and his ledy 
companion wovld be out in front. The condition of the 
door as to being oven or closed when Mr. Hight came to 
the door and talked to me and Mr. Day was the door was 
closed. 

He opened the door, not very wide, because he didnt 
have his clotnes on. Mr. Hight opened the door, that 
is the defendant here. After that Mr. Dey and I left 
the hotel and went to the garage. We left the hotel 
the same way we went in the night before, thst was 
through the first office." 


Plaintiffs in Error objected on the trial, to 


the introduction of testimony in relation to what took place 


at the hotel in Danville; the registration of the parties 

at the hotel as man and wife, and the acts of sexual inter- 
course which took place there; and it is contended,that this 
evidence was improperly admitted. The evidence, however, con- 
cerned acts which were connected together and formed a pert of 
the transaction that constituted the offense, 

for which the Plaintiffs in Error were on trial; snd disclosed the 
motive which actuated the Plaintiffs in Error to induce the 
prosecuting witness to absent herself from her parents' home and 
become delinquent. It was not error to admit this testimony. 
Lyons v. People 1237 Il]. 602; People v. Jarvis 306 Ill. 614; 
People v. Carpenter 288 Ill. 268; People v. Bmmel 292 Ill. A77; 
Eeopee Ve Chrfikof 295 T1ll. 295; People v. Lsures 289 Tll. 490. 


Nor was it error to show, by competent medical testimony the 


physical condition of the sexual organs of the prosecuting witness 


and what this condition indicated. This evidence tended tOgorro- 


borate the testimony of the prosecuting witness, that acts of 


sexual intercourse had taken place. The covrt properly excluded 


the evidence offered, to show sexual intercouse by the pvrosecut- 


ing witness with other persons previous to the alleged offense; 











such evidence did not in any way tend to rebut any of the ele- 
ments constituting the offense; and would have raised s false 
‘issue in the case. Error is also assigned on the refusal of the 
trial court to allow counsel for Plsintiffs in Error to read from 
an opinion of the Supreme Court of Indisna in Msyhew v. The State. 
“the ease referred to related to the sufficiency of the charge 
laid in the indictment. The legal sufficiency of the indictment 
wes not a matter for the determination of the jury; nor is it a 
province of the jury to review the action of a court in sustaining 
the legal sufficiency of an indictment. 16 Corpus Juris 922. 
Plaintiffs in Error also made objection to certsin avestions put 
to Dr. Etchison on cross examination. Dr. Etchison was a charscter 
witness, and the questions relatal to efforts made by him to bring 
about a settlement of the case with the parents of the prosecuting 
witness. We are of opinion that it was error to admit this évisenes 
put that the error is not of sufficient gravity to justify a re- 
versal of the judgment; we think that this evidence could not have 
affected the determination of the jury, on the question of the 
guilt of the parties involved. The record does not disclose any 
substantial error in the admission or exclusion of evidence. 

Many objections are raised to the instructions given 
for the Peonvle; to the modification of instructions; and to the 
refusal of instructions requested by the Plaintiffs in Error. It 
would serve no useful purpose, and wovld unduly extend this opinion 
to consider these objections in detail. They are mostly technical 
and metaphysical in their nature. Ye deem it sufficient to say, 
that the instructions given for the Peovle, and those given for 
the Plsintiffs in Error, taken altogether, gave the jury a sub- 
stantially correct idea of the law applicable to the facts proven; 
and that all the legal points which could legitimately be raised 
in defense were covered by the instructions given for the Plain- 
tiffs in Error. The modifications made by the court were not 
improper or erroneous. The matters contained in the refused in- 


structions to which the Plaintiffs in Hrror were entitled, were 


all embodied in those which were given to the jury in their behslf. 
8 
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We conclude therefore, that the errors assigned in this regard to 
not form 9 legal basis for the reversal of the judgment; People 

v. Heard 305 111. 319. The evidence concerning the guilt of the 
Plaintiffs in Error, fully warranted the jury in reaching the 
conclusion that they were guilty of the chsrge. Imder these cir- 
cumstances inconsequential errors shovld not be regarded as a 
ground for reversal of the judgment. People v. Slattery 312 I11. 
202; People v. Michel 280 [11. 11; Johnson v. People 202 Ill. 53; 
Wilson v. People 94 Ill. 299. 


For the reasons stated judgment is affirmed. 


Shurtleff,d. I concur in the conclusion arrived at as to 
Plaintiff in Error Arthur Day, but I dissent from the conclusion 


BS te Plaintiff in Error E. William Hight. 


Judgment affirmed. 
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The People of the State of 
Illinois, 


Defendant in Error. 
Error to County Court 
Piatt County 


2391.4. 680 


VSe 


Chester Scott, informed against 
as "Pete" Scott, 


Plaintiff in Error. 


ee ee eee 


Niehaus,P.J. 


In this case an Information was filed in the 
county covrt of Piatt county against the Plaintiff in error, 
Chester Scott, charging, that the Plaintiff in error, and one 
George Rinck, on the 13th day of August, did wilfully and un- 
lawfully sell intoxicating liquor in viOlation of the Illinois 
Prohibition Act. A plea of not guilty was entered to the In- 
formation, and a trial was had which resulted in a verdict, find- 
ing the plaintitf in error “guilty as cherged in the Information;" 
and the court therevpon rendered judgment, sentencing the plsintiff 
in error to pay a fine of $100.00,together with costs of suit, and 
committed the plaintiff in error to the state farm at Vandalia 
for a period of six months. A writ of error is now prosecuted 
for reversal of the judgment. 

In accordance with the holding in People v. Bames, 
$14 Ill. 140, the Information in this case, upon which the convic- 
tion of the plaintiff in error is based, is not legally sufficient 
to charge him with the commission of a crime. In People v. 
Wallace, 316 Ill. 120 the Court passed upon the question raised 
in tais case; and it is there pointed out, thet, "no waiver or cons@t 
by the defendant to a criminal prosecution can confer jurisdiction 
or authorize nis conviction in the absence of an sccusation charg- 
ing him with the violation of the criminal law. (People v. Pilewski 


195 T11.58) Even a ples of guilty in manner and form as charged 
in the indictment or informetion, is an admission only of what is 









well alleged. The plea confessed nothing if the information 
"charged no criminal offense, and the defendant may question the 

_ information by a motion in arrest of judgement or upon a writ of 
error. (Xlawanski v. People 218 Ill. 481)" ***** “The Informe- 


tion in this case is the foundation for the judgment; just as 
the decleretion is in a suit at law, and equally subject to the 


rule that advantage may be taken of its insufficiency to support 


the judgment on a motion to arrest the judgment or on error." ***** 
"Since an accusation charging a crime is the toundation of the 


proceeding, without which no conviction can be sustained, the court 


will not, when the insufficiency of a charge is broucht to its 


- attention before final judgment, affirm a conviction." 


For the reasons stated, the judgment of convictim is 


reversed. 


Reversed. 























eneral Number 7827 atl Prec 


April Term, A. D. 1925. 


he People of the State 
of Illinois, 


2391.A. 681 


Error to City Court 


Defendant in Error, 


vs. 
of Litchfield. 
arles Ball, 


Plaintiff in Error, 


| 


iehaus, Perdis 


| The Plaintiff in error, Charles Ball, wes indicted 
in the city court of the city of Litchfield for an alleged viola- 
tion of the Illinois Prohibition Act. 

The charge in the indictment is, that he "did un- 
lawfully transport intoxicating liquor in violation of the Illinois 
Prohibition Act." The indictment is legally insufficient as a 
charge, alleging the commission of a criminal offense. People v. 
Barnes 214 Ill. 140; People v. yartin Ib. 110. The plaintiff in 
error however, was tried and convicted under the foregoing indict- 
ment, and sentenced to pay a fine of $500.00, and to serve 120 
days imprisonment at the state farm in Vandalia. Inasmuch as 
the indictment lacks the substantial requisites of a charge against 
the plaintiff in error for the commission of a criminal offense, 
the plaintiff in error could not be legally sentenced under the in- 
dictment. People v. Brown 312 I11. 63; Klawanski v. People 218 
ri. 481; People v. Bilewski 195 I11. 58; People v. Wallace 316 
fered. 130% 


The judgment is therefore reversed. 


Judgment reversed.e 














General No. 7841. 





April Term, A. D. 1925. 


cabins lama 2391.4. 681 
Appellant, 
VS. Appeal from Macon. 


Scoville Company, A Corporation, 


eer —_-- 
Se ed ee ee ree ee ee at at 


Appellee, 


Niehaus PJ. 


aT > 


This is an appeal from a judgment rendered against 
the appellant, Thomasville Chair Company. The matters complained 
of are stated in appellant's brie? fo be as follows: "When the 


ee KE Perret 


Case was called for trial, the defendant entered its motion without 


~—- 


notice to the plaintiff, that the court render a judgment against 
j the plaintiff, and in favor of the defendant in this cause, and 
for costs of this suit, which motion was allowed by the court.” 
Ié is sufficient to say concerning the matter referred 
to, that the action of the court which is complained of is mot a 
‘Part of the common law record, and can properly be reviewed only 
when incorporated in a bill of exceptions. There is no bill of 
_ exceptions in the transcript of the record on file. *"Recitais 
“in the judgment orders of the court, and suggestion of counsel 
“in their brief and argument, that certain rulings were made on 
supported by affidavits, are not sufficient to entitle 
parties to a decision thereon by this court on errors assigned," 
Tete v. Cowen 2383 I11. 308; People v. Ellsworth 261 Ill. 275; 
wines v. Miller 255 I11. 360. 
We find no error in the common law record. The 


judgment is therefore affirmed. 





Affirmed. 






























The Pleasure Driveway and Park 
District of Springfield, 
Fllinois, and the John fT. Jal- 


Sangamon. 


Sengamon county against the appellee John 7. Walbridge Engineering 


field,’ to recover damaces for injuries suffered by him by falling 

a rock pile, which is alleged, was maintained by the aeghitiacs 

n the arenrass of the Pleasure Driveway oa Park District; and 
which is claimed, was an attractive nuisance. There were various 
questions raised in the lower court concerning the validity of the 
summons of Justice Chancellor, the agent of the Engineering Company 
in Cook County; the company being a foreign corporation and licensed 
+o do business in this state, with its principal office in Chicago. 


But it is not necessary 40 discuss these various questions, inasmuch 


¥ 


‘as it is evident from the record, that the Engineering Compeny by 


‘filing a demurrer to the declaration, submitted itself to the juris- 


G 
@iction of the court, for the purpose of an adjudication on the 


merits; and has waived its right to question the legal sufficiency 
of the service of the summons. 
The declaretion purports to state appellant's cause 


of actions as follows: 


Joseph L.Lyons, a minor, by Edgar R. Lyons, 
his next friend, and by his sttorneys, complains of the 
Jonn T.Walbridee Engineering Company, 4 ecorvoration, 
and the Springfield Pleasure Driveway and Park District, 
a public corporation, of a plea of trespass on the case. 
Avers that on, to-wit, the 21st day of October, 
1922, the defendant the Springfield Pleasure Driveway and 
























Park District was the owner of certain lsnds adjacent 

Go a certain sewer of the City of Springfield, Illinois, 
running through the northwest part of the city, in the 
vicinity of Walnut street, and had control and posses- 
Sion of the same for public park purposes, and the de- 
fendant the John 1. Walbridge Engineering Company was 
then and there engaced in the work of extendine said 
sewer, and, while so engaged, did then snd there havl 
and place upon said lands in the vicinity of ssid work 
for use in said extension and building of ssid sewer 

@ certain large pile of crushed rock, which were then 
and there so placed that the same was 100 feet long 

and twenty fest wide and ten feet hich, and which was 
permitted to remain on said grounds of said public park, 
to wit, two weeks prior to the injuries gomplained of; 
that the defendants, in placing ssid rock on said premises 
and in permitting same to remain thereon, were guilty 

of maintaining on said premises and in said grounds and 
park a certain attractive nuisance to children, in this 
that they permitted said pile of rock to remain for a 
long time in said public vark and in the vicinity of a 
large number of homes and of a public street, in an 
unguarded condition, and which was so piled upon said 
premises as to become then and there attractive to 
children, and was dangerous to children playing thereon; 
that the said Joseph L.Lyons was then and there a child 
of, to wit, twelve years of age, and while plsying upon 
said pile of crusned rock, and while on the same, in the 
ect of watching the workmen on said sewer, he, beeeause of 
the dangerous condition of said pile of crushed rock 
fell on the same with great force and struck his face and 
eye against said pile of stones, at a time when he wss in 
the exercise of all due care and caution for his ssfety, 
and because thereof his eye was greatly bruised, end 
lacerated and injured, and he was deprived of the sight 
in said eye, to the damage of the plaintiff of fifteen 
thousand dollars. 


A general demurrer was tiled to the declsration 

y each of the appellees separately. The covrt sustained the 
emurrer of the Pleasure Driveway and Park District, and we are 
Opinion that the demurrer was properly sustained. The court 
Iverruled the demurrer of the Walbridge Ungineerine Company, and 
hereafter the comoany filed a plea to the jurisdiction of the 
lourt, which again questioned the validity of the service of the 
jummons Woon the agent residing in Cook county. The appellant 
ereupon made a motion to strike this plea from the files, which 
notion was denied by the court; and thereupon the appellant elected 
fo Stand by his motion to strike the plea from the files, and re- 
ised to reply thereto, and the court rendered judement upon the 
Blea, and ordered the cause to be dismissed; also entered judement 
mm bar of the suit. For the reasons heretofore stated, We are 


Df Opinion, that the plea to the jurisdiction referred to should 


to 








in the case, and in the motion to strike the plea from the 


The necessity for a Bill of Exceptions however, is here 


the judgment itself. City of Jacksonville v. Cherry 29 Ill. 
617. For the reasons stated, the judgment and order of the 


court is reversed and the cause is remanded for further proceedings. 


Reversed and remanded. 
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George A. Kizer 


} 
Appellaygt ,. sy 


pec cory Insurance Company 
a 


vs. 


Appeal trom Coles. 


~~. SE ero SOs Orr 


eayeat delphia, 
Avpellee, oe 
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This is a suit brought by George A. Kizer, the 
appellant, in the circuit court of Coles county, against the 
appellee, Victory Insurance Company ot Philadelphia. rhe 
policy which has been denominated a "dealer's blanket policy" 
insured the appellant to an amount not exceeding %5000.00 arsinst 
loss or damage by fire; and covered automobiles kept by the 
appellant in different locations in the city of Mattoon. At 

the time of the fire, the appellant had aztomobiles stored at 
1412 Broadway Avenue, of the valve of $11471.22; and seven 


automobiles ot the value ot $4379.32 Were stored at 2008 Prairie 
Avenue. The avtomobiles stored at the-Prsirie Avenue place were 
totally destroyed by tire on the 15th day of March 1924; and 

proofs of loss in accordance with the requirements of the policy 
were duly made. The anvpellant sued for the total amount of his 


loss, namely $4379.32. The policy in question, contains the 
following limitation of liability tor loss and damages: 


ie This policy shall cover \Sunieet to conditions 
and Limitations herein contained) every automobile and - 
or chassis and - or tractor including bodies, tons and 
equipment attached to or torming part thereof, owned by 
the Assured, or sold but not removed and Storea at one 
ot the locations hereinafter specified while said proper- 
ty is in the actual possession ot the Assured or in the 
, Possession of a bailee of the Assured at any location 
Which is not excluded by the terms of this policy, provided, 
however, that nothing herein contained shall be construed 
(a) To cover any property in the hands of any purchaser 
under any partisl veyment plan, nor (b) fo cover any vrop- 
erty which is being transported by conveyance or eine 
driven over the road, unless such property is beings so 
transported or driven to or from one of the storage loca- 
tions hereinafter named. 
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3. The liability of this company for loss or 
damage under this olic from any o 
be limited as forsee: a SR PRY PRBS EE Shalt 
Rate 1.77 Premium $88.50 
Not exceeding $5000.00 on new property at 1412 Broadway. 
Not exceeding 5 On second-hand property at 1412 Broadway. 
Hot ezgecding $ on new property at 1716 Charleston Avenue. 
er song %—__ on second han propert t 1716 Charleston Ave 
ot exceeding 4 on new property at 2 8 Bre rie Avenue. E 
Not exceeding On second hand property at 2008 Prairie Ave. 


and the liability of this company shall be limited to not 
exceeding the insured value of four sutomobiles, chassis or 
tractors, (the usual place of storage of which shall be 

one of the locations herein specified), while temporarily at 
any other location, and the liability of this company shall 
further be limited, in respect to property being transported 
by conveyance or being driven over the road, to a sum not 
exceeding the highest limit at any one of the locations 
herein specified; and the company's liability, in respect 
to property being pane renee by a common driver, shall cease 
when the liability of the common carrier changes to that of 
a warehouseman. Nothing in this paragraph shall be taxen or 
construed to change or modify in any way the provisions 


hereof with reference to loss for which bailee for nire is 
liable. 


De The amount insured upon each article of property 
*covered hereby shall not exceed that proportion of the total 
insurance under this policy which the cost to the Assured 
of such article bears to tne total cost to the Assured of 
all the property covered hereby, it being expressly stipu- 
lated and agreed however, that in no event shall the liabili- 
ty of this Company on any property exceed the actual cash 
value or the actual cost to the Assured plus transportation 
charges, if any, but not including prospective profit or 
overhead charges of any nature whatsoever. 
The record discloses that the appellee filed six 
special pleas in defense of the action, to which a demurrer was 
interposed by the appellant; and the demurrer was sustained to 


the third, fourth, fifth and sixth pleas, but overruled as to the 
first and second special pleas. Appellant elected to stand by 
his demurrer to the first and second pleas; and the appellee 
elected to stand by its pleas to which the demurrer had been sus-= 
tained; and the court thereupon rendered judgment for 51380.15 


as the limit of the liability of the appellee under the policy. 
From this judgment an appeal is prosecuted. 

The special pleas set up the limitation of liability 
which is embraced in clauses 2, 3 and 5 of the policy. The court 


construed the clauses referred to, as limiting the liability of 


the appellee for the loss sustained, to the amomt of the judgment, 


which is that provortion of the amount ot insurance, which the cost 
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%o the appellant, ot the property insured and destroyed,bears to 
the total cost to the appellant of all the property covered by the 
policy. It is contended by the appellant that vnder a proper 
construction of the clause ‘total cost to the assured of all the 
property covered by the policy, means, all the property covered 
by the policy at the place where the fire occurred. Ye cannot 
agree with this contention, but are of opinion, that the con- 


struction given by the court to the clauses is the correct one, 


-and that it is not involved in doubts; courts of review in 
this state have apparently taken the same view of the matter. 
Royal v. Hartford Fire Ins. Co. 158 Ill. Avvo. 463; Hartford Fire 


ims. Co. ve. Olcott 79 ITll.-459; Illinois Mutual Ins. Co. v. Hotf= 


monte tisk. S225 Horttord Fire Ins. Co. vs Peterson 209 Ill. 112. 


The judgment is therefore affirmed. 


Judgment affirmed. 











Sterling Midland Coal Company, 


-2389T.A. 681 


Appeal from Sangamon. 


Appellant, 


VSe 


Chicaco-Williamsville Coal 
Company, et al., 


e Appellees, 


Niehaus,Pd. 


In this case a bill in equity was filed by the 
‘appellant, Sterling Midland Coal Company, on the 20th day of 
August, 1924, against the appellees, The Chicaro - Williamsville 
Coal Company, and William Ryan, John W. Capo, dr., John Ssnkey, 

. esere W. Hateh, Harry Devereaux, Hugene Colgan and Edward H. 
Buckley, as Directors of the company last referréd to. The bill 
is based on Section 23 of Chapter 32 of the Revised Statutes, to 
hold the directors named liable on a judgment for $4617.06, which 
ait is alleged in the bill, the appellant recovered sesinst the 
Chicago - Williamsville Coal Company. on April 14, 1924; and it 

| is alleged in the bill thst the latter company efter the recovery 
of the judgment, had divested itself of its entire property, which 
eonsisted of a coal mine in Sangamon county, by selling the same 
to Leslie J.Pilliam for an amount in excess of $100000.00. The 
bill was amended; and an answer was filed by the appellees to 

the amended bill, admitting the recovery of the judgment; and 
that the mine hed been sold to Pullism; but denying, that the 
amount received from the sale was in excess of. $100000.00. The 
answer also avers, that the judgment was obtained by the avnpellsnt 


wT 


"through fraud, concealment and improper doings," on the part of 


the appellant. Thereafter the appellee's filed a cross bill, prey- 
ing for an order to restrain the enforcement of the judgment, and 
the levy of any execution issved thereon. The court ersnted a 
temporary injunction under a bond of $10000.00. This sappesl is 


prosecuted from the order granting the injunction. 
a 


The allegations of the bill point out the fact, that 










he appellee company had a contract with the appellant company 
meade on December 31, 1913, by which the appellant comnany agreed 

© receive and sell the ontire tonnage of the coal mined by the 
appellee company at the highest price obtainable therefor; and 
that it was to receive as compensation for making such sales a 
commission of 8 percent of the price for which the coal was sold; 
and that the appellant company was to remit any pay received for 
the cosl sold, to the appellee company after deducting therefrom 
its commission; and that the appellant company ‘immediately 
after the execution of said contract began to sell coal to various 
persons, many of whom are unknown to your orators; and to other 
persons known to your orators, at prices largely in excess of and 
greater than the prices reported to the apnellse's company as the 
selling price for said coal." It will be noticed, that the al- 
leged sales by the appelisnt company of coal "at prices largely 
in excess of and greater than those reported" to the appellee 
company, Bre aitle ad to have been made to various persons, many 
of whom were vnknovm; but some are alleged to be known to the 
appellee company; but who the known persons are is not stated 

in the bill; nor is it stated, when sales were made to such per- 
sons who are known to the appellees, nor What amovnt of coal was 
sold to them, nor the prices at which the coal was sold. The 
averments in the bill in that regard are so vague and indefinite 
that no reasonable inference covld be drawn therefrom that the 
appellee company was defrauded. In connection with the averments 
referred to, the bill alleges 'thet the amount of difference be- 
ee the prices at which the coal was actvally sold, snd the amount 
reported as the sale prices of said coal, was wronzfully and 
fraudulently converted by the appellant comoany to its own use and 
benefit; and that the appellees were defrauded of such amounts 

on such sales;' that “sales in such fraudulent manner continued 
throughout the Life of said contract, as your orators are informed 


and believe; and so on information and belief state the facts to be, 
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that the said Sterling Midland Coal Company thus defrauded and 
cheated the seid Chicago - Williamsville Coal Company and your 
orators out of large sums of money, to-wit, amounting to more 
than $100000.00." That is to say, that the charees made by the 
appellee company, that the sopellees had been defrauded and cheat- 
wd by the appellant company in manner and form alleged, is ex- 
pressly stated to oe on information and belief; but the informa- 
cn, which the appellees have on this subject is not stated. 
The cross bill also alleges, that "for the purpose of further 
‘carrying on said fravd and deception the appellant company falsi- 
fied the books, records and reports to the Chicago - Williamsville 
“Coal Company, and wholly concealed from that company any knowledge 
of such fraud and decevtion and wrong; and has since said time 
wrongfully, fraudulently persisted in said concealment and frend, 
a) that your orators until within two weeks have been in ignorance 
thereof; and your orators further allege thet upon learning said 
practice within the last two weeks, they have checked the number 
of sales made by the Sterling - Midland Coal Company and have 
discovered, and are in possession of proofs to show that the 
Sterlines - Midland Coal Company did practice said fraud and sell 
said coal at vrices ranging from 25 dents upwards per ton in ex- 
cess of those prices reported to the Chicago = Williamsville Com- 
pany." It will be noticed that just what the discoveries of 
raed were which the avpellees made within the two weeks before 
the filing of the cross bill, are not stated; nor is it stated, 
what the proofs are of which the apvellees claims hsve become 
possessed of, and which in the opinion of the appellees show, that 
the appellant company "did practice said fraud and sell said coal 
at prices ranging from 25 cents upward per ton in excess of those 


prices reported." The rule concerning the legal sufficiency of 


allegations of fraud is clearly defined in Murphy v. Murphy 189 
Ill. 360: “In alleging fraud it is well settled both at law and 
in equity that the general averment without setting the facts upon 


which the charge is predicated is insufficient *** it is essential 
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the facts and circumstences which constitute it (the fraud) 
Ould be set out clearly, concisely and with saat dient part icu- 
rity to apprise the opposite party of what it is called upon 
Panswer. (9Ency of Pl. & Pr. po 686-687; Brooks v. O'Hara 
Med. Rep. 529; dnes v. Albee 70 [1]. 54; Klein v. Horine 


My I11. 430.) The averments in the cross bill referred to, do not 
et the requirements of the rule, and are clesrly insufficient. 
flere is another fatal defect in the cross bill; it appears from 
he fact of the bill that there was a lack of diligence on the 

prt of the appellees to - ascertain the alleged fraud before the 
ecovery of the judgment; and to put in a defense on that ground 
ainst the recovery of the judgment; The bill of complaint 
Jieges, that the appellant began its alleged fraudulent oractices 
immediately after the execution of the contract for the ssle of 

Ihe coal, and continued them from that time on, until Dec. 31,1918. 
fhe judgment was obtained April 14,1924. It cannot justly be 
Oontended, that the appellees exercised diligence vnder these cir- 
Bumstances to ascertain any fraud that may have been committed 

n the selling price of coal. In business transections covering 
period of over five years, the sales made could readily have 

b6en verified at any time by the exercise of ordinary business 
prudence in the current covrse of the business. Equity will not 
relieve against a judgment at law in cases where fraud is alleged, 
less the party applying for relief is free from negligence in 
asserting his defense. Harding v. Hawkins 14 Ill. 572; Kretschmar 
y. Ruprecht 230 Ill. 492; Hollister v. Sobra 264 T11. 535; Brady 


im. Hovarth 79 Tl1l. App. 17. 
For the reasons stated, the cross bill is legally in- 


Sufficient as a basis for the restraining order issued; and the 


Order is therefore reversed. 


Order Reversed. 














General No. 7866. 


Agenda 52. 


April Term, 1925. 


Tenry F. Elelbrook, } 999T.A. 682 
Appellees, 
VS. Appeal from Morgan. 
Alva Rexroat, 
Appellant,  ) 


Niehaus, PJ. 


This is an appeal from a judgment for $850.90 
rendered in the circuif court of Morgan county against the ap- 


pellant Alva Rexroat, and in favor of the appellees ¥. J. Edel- 


brock and Henry E. Edelbrock. 


There are seven assignments of error; but the 


errors assigned cannot properly be considered or determined 


without a consideration of the evidence in the case, contained 


in the Bill of Exceptions. The Bill of Exceptions hae been 
stricken from the files; and the evidence contained therein 
is not before us for consideration. | 

Under these circumstances the judgment rust be 
affirmed. 


Juigment affirmed. 
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2391.4. 682 


Appeal from Christian. 
Insurance Comoany, 


Appellant, 


—o— oe rn eee se 


liehaus,Pd. 
In this case the appellee, Robert Johns re- 
covered a judgment in the sum of $2000.00 in the cirevit court of 
Christian county, against the appellant, Providence - Washington 
Insurance Co. for a fire loss sustained by him. The recovery 
was based upon a fire insurance policy issued by the appellant to 
the appellee, throvgh appellant's agents, Baldwin & Baldwin. ‘The 
policy Was.issved Dec. 50,1922, and insured the buildings describ- 
ed therein for one year; and was in effect as a renewal of an 
insurence risk, which had heen carried by the appellant company 
for many years; and handled through the agency mentioned. The 
Sliding incurea was destroyed by fire Mey 9, 1923; suit was 
“commenced on the policy Aug. 11,1924. It is pointed out by the 
appellant, that the policy contains the following limitation on the 
'Yight of recovery: "No suit or action on this policy, for recovery 
Of any claim, shall be sustainable in any covrt of law or equity 
until after the full compliance by the insured with all the fore- 
going requirements, nor unless commenced within twelve months next 
after the fire." The contention is, that inasmuch as the suit in 
' question was not commenced by the avpellee within twelve months 
next after the fire, that appellee's right of recovery is barred. 
| With reference to this contention, it is sufficient to say, that 
the evidence justifies the inference, that appellant's sgent, throuch 
whom the appellee had transacted the buSiness of procuring and con- 
tinving in force the insurance in question, misrepresented to the 


appellee the fact, that he had renewed the policy in the appellant 
company on the building destroyed; and so the fact that he had a 
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las by the false representation of appellant's agent, concealed 
from appellee; and that he was thereby misled, and vrevented from 
enforcing his claim within the time fixed by the limitetion. 
Under these circumstances, we are of opinion the limitation did 
not become legally effective to bar aprellee's right to recover 
against the appellant; but under the provisions of the statute, 
he could bring his action at my tims within five years, after 

he had discovered his cause of action against the appellant com- 
pany. Sec. 22, Chap. 83, Cahill's Revised Statutes; Cooner 

meee cooper 132 fli. 80; Leohard v. Springer 197 Ill. 522; 

Bishop v. Thompson 196 Ill. 206; Griffith v. Parks 165 Ill. App. 
$57; Smith v. Niemann 216 Ill. App. 179. The evidence is con- 
Glusive on the point, that appellee did not discover, that apvel- 
lent had issued the policy in question and that he had a cause 
Eat action until May 8, 1924; and it is apparent therefore, that 
Sais Case was commenced within the period of statutory limitation. 
The record does not disclose any error, and judgment 


-is therefore affirmed. 


Judement affirmed. 
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General No. 7874, APRIL TERM, A.D. 1925, Agenda 40. 


Maude E, Beebe, ated 3 9 T A. G R py 


vs. Appeal from McLean. 


Doris Kirkpatrick and 
Esther Havens, 
Appellants. 


Niehaus, PJ. 

In this case a bill in equity was filed in the 
circuit court of McLean 6ounty by the appellee, Maude E, Beebe, 
against the appellants, Doris Kirkpatrick and Esther Havens, 
to enforce an alleged legal liability against them, as heirs 
of Henry S. Dooley, deceased, and to compel payment of certain 
notes constituting a mortgage loan, from the real and personal 
property inherited by them, and which came into their possession 
from the estate of the deceased; the deceased having guaranteed 
the payment of the loan referred to. The lower court sustained 
a demurrer to the bill, and dismissed it for want of equity. 
The order sustaining the demurrer, and dismissing the bill how- 
ever, was reversed by this court on a previous appeal, with 
the direction to overrule the demurrer. Beebe v. Kirkpatrick 
ol@ T11. App. 157. Upon a re—instatement of the case in the 
Court below, and the issues settled, it was referred to the 
Master in Chancery; and the Master heard the evidence and re- 
ported his findings thereon to the court. The Master found 
in favor of the appellee; and that she was entitled to the 
relief prayed for. The appellants excepted to the findings, 
and upon a hearing before the court, the exceptions were over— 
ruled; and a decree was entered in accordance with the findings 
of the Master; and therewpon the court directed that each of 
the appellants pay to the appellee the sum of $1813.75, together 


with interest thereon; and that they pay the costs of the suit. 
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This appeal is prosecuted from the decree. 

The facts and circumstances relied upon, as constitut- 
ing a legal basis for the liability of the appellants, are set 
forth in the bill of complaint, and are referred to at length 
in the opinion of this court on the previous appeal; and this 
court necessarily disposed of the questions of law involved in 
this controversy in passing on the legal sufficiency of the bill; 
and in holding that the appellee under the allegations of fact 
in the bill, was entitled to the relief prayed for; the only 
question therefore, which is apparently open for discussion and 
consideration by this court on this appeal, is whether the facts 
alleged in the bill were proven. Concerning this question, it 
may be said that an examination of the evidence contained in the 
abstract: leads to the conclusion, that the necessary proofs were 
made, but inasmuch as the abstract fails to show, that it contains 
all the evidence, the appellants are precluded from raising any 
question concerning the weight or sufficiency of the evidence. 
People v. Kozlowski 315 Ill. 104. The decree is therefore 


affirmed. 


Decree affirmed. 
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General No. 
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239 1.A. 682 


Appeal from Coles. 





0.P.McGahey, A 
Appellee 


VS. 


The Pennsylvania 
Railroad Company, 


Appellant. 


OE 


Niehaus,P.d. 

The appellee, O.P.McGahey, commenced this suit 
in the circuit court of Coles county against the appellant, 
Pennsylvania Xailroad Company, to recover damages tor personal 
injuries sustained by him, and tor damages for the destruction 
of his automobile in a collision with a train operated by the 
appellant. the coliision occurred on the 9th day ot May, 1924, 
at a crossing in Douglas county, near the Embarrass river, where 
the Springfield road crosses appellant's tracks. the declara- 
tion charges general negligence in the operation and management 
of the train, which is alleged to have caused the collision; it 
also charges a failure to give the required statutory signals 
of warning of the approach of the train. There was a trial by 
jury, which resulted in a verdict finding the appellant guilty, 
and assessing appellee's damages at $2900.00. Judgment was ren- 
dered on the verdict, and this appeal is prosecuted from the 


judgment. 

It is contended on appeal, that the evidence is prac- 
tically conclusive against the appellee on the charge made in 
the declaration that no bell was sounded, and no whistle blown 
as the statute requires; and that therefore, the court should 
have granted appellant's motion to direct a verdict for the 
appellant, wnich motion the court denied. While it is true, there 
were more witnesses who testified, that the statutory signals were 


given, it is also true, that there was positive evidence, that 


the signals were not given; and under these circumstances it be- 


“age oe a 








became a question of the credibility of the witnesses; and the 


_ determination of this question was one peculiarly tor the jar: 


the refusal of the court to direct a verdict under these 


; 


circumstances was not error; nor should a court of review re- 
verse the judgment unless it clearly appears, that the verdict 


of the jury was manifestly against the weight of the evidence. 


The physical conditions and surroundings at the place where the 


a eee ee oe ere 


collision occurred, are described in the testimony of J.R.Tuttle, 


a@ witness for appellee, as follows: 


"As you approach this crossing from the sovth 
after you made the turn at the base of the hill and 
go north you could see a train abovt the tank. The 
tank is about 200 feet from the crossing. You could 
not see a train very far west of the tank. You would 
be practically on the track where you wovld see a 
train at the tank 200 feet west of the crossing. The 
stop sign is located fifteen fest south of the south 

rail. I have made a test by stopoing my automobile 

or attempting to stop it at this stop sign. 

At the stop sign you couldn't see a train approach- 
ing from the west. Your right front wheel would be 
on the rail before you could see a train coming from 
the west. When you stop at the stop sign the embank- 
ment on the south side obstructs your view. The em- 
bankment runs from four to nine feet high. The top 
part of the embankment is abont twenty feet from the 
south rail. ‘The bottom about eight teet. On the 9th 
of May, 1924, there was sweet clover, brush, weeds 
of most all kinds growing on the embankment. This 
vegetation ran all the way from two to four feet high. 
This véeéfstation grew on the side of the embankment 
and in tne diteh as close as the cinders to the track. 

This was four or five fest from the track. In the 
southwest angle ot the crossing there was trees, locusts 
of all kinds and shrubbery of all kinds to obstruct the 
view of the driver on the highway. There were trees 
located along that right of way fence south of the tank 
along there, hickory trees that had not been topped and 
branches reached ovt over the rignt of way fence several 
feet. From the turn south of the railroad crossing until 
you get to the railroad tracks there is a grade about 
25 or 30 feet. From ten to twenty feet south of the 
railroad tracks there is a hump in the road. I judge 
this humy is about 3 or 4 feet. You cannot stop an 
automobile in that place handy." 


And the appellee testified to the same effect coneerning the same 
matter;he also testified concerning the slleged failure to blow the 


crossing whislte or ring the engine bdell.His testimony on these points 
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Mis as follows: 


"It is about 175 feet from where road commences to 
curve to railroad. As I came sround the curve I drove 
up the hill and coming vp the hill I watched tor train 
and listened for a train all the way. When 4 came to 
the curve in the road I was looking northwest. I con- 
tinued to look to the west as I approached the cross- 
ing I drove on up the hill. I was listening too. At 
that time no whistle was blown and no bell rung. it did 
not see the train coming from the west until I got so 
close to the track that I was in what I would call a 
death trap. 

I started north from the curve at about tiitteen 
miles an hour, as I went up the hill I reduced the 
speed considerably. I was going very slowly. I 
came practically to a stop at the stop sign, threw out 
my clutch and raced my engine and stsrted on then, then 
is when I saw the train and then is when my front wheels 
were practically on the track. 

Where I came practically to a stop was at stop 
sign. I would say it was 15 feet from the track. As 
I came up to the crossing just before I crossed the 
bridge I let the left window down, that window was down 
as I went around the curve and up to the track, that 
Was on the west side. At the stop sign I looked both 
ways I could not see any train towards the west. There 
was an embankment and growth ot vegetation, couple of 
telephone posts. Of course I did not notice these 
things in particular at that time. I kmew there were 
obstructions there and I could not see the train. 

The embankment was on the railroad maces of way. 
The embankment was between the railroad and the fence 
on the south. I wuld say this embankment west of the 
road and south of the track was five feet high. 

The embankment varied as it went west, got a 
little higher all the time. 

The highest point would be down = short ways, west 
of the tank, or rather right along by the tank, maybe 
a little ways west. I wovld say at that point it was 
eight feet hign or better. the embankment extended as 
far west as the tank, I would day 2U0 feet. On the 
embankment west of the road and south of the tracks 
there was a growth of vegetation. I think I saw it 
two weeks atter I was hurt. 

The vegetation was clover, sumac, blackberry 
bushes, locust sprouts, small growth of locusts, number 
ot weeds I couldn't name. On the day of the accident 
it was a little over two feet high. the bee clover I 
would say was as much as two teet or better. I dont 
think there was sny growth there below two feet. I 
think there was plenty of growth more than two feet. 
There must have been some fovr foot high. This clover, 
blackberry bushes and weeds grew on the slope of the 
embankment both ways. the heavy growth was on the 
side next to the track. The embankment, 1 wovld say, 
was nine feet trom the track and the growth on the in- 
side of that. As I came around the curve there was 
Shrubbery and trees that obstructed my view. They 
were to the west of the road. 
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There wes shrubbery all over the hills there snd 
on back, regular forest. This was between me and the 
railroad track. There was a hill to the west of us. 
I was looking in a northwesterly direction snd the 
hill was between me and the railroad. This shrubbery 
and trees all over that section there. There were 
trees at that point south of the tank. The branches 
extended ovt over the right of way. 

These trees are whst I wovld call second growth 
hickories, they were bushy, the trees that were close 
to the road on the side of the hill, I would call 
them second growth hickory, they were bushy and not 
very high. Along the rignt of ay I had seen sumac 
and blackberry bushes and scrubby locusts. I think 
there was a growth of nearly every kind of shrubbery 
he would find in that section of the country, some 

lackberry thickets. 

EO was one Pace Be I eae. UD the rosd ere 

ou. ve seen rough, hat was in nes ) 
fase” Ree was down at the Gacun own in the toe 
at the bottom of the hill or close to the bottom 
Ot pihie) adi, I would say it was about 175 feet from 
the track. At that point I looked. I saw no train. 
Could not see a train any further west than that. 

As I came up the hill and got even with Mr. Annin's 
house on the hill to the right, I could have seen a 
train, but at that point you are coming to this em- 
bankment and these shrubs and trees, so that it 
obstructs your view. The embankment and trees ob- 
structed the view to the west so that t couldnt see 
the train.* ~- 


It is insisted, that appellee is precluded from recover- 
ing in the case because he failed to come to a full stop at the 
"stop sign;" that the stop sign was vlaced near the crossing 
in compliance with an order of the Utilities Commission, after the 
Commission had designated the crossing as "extra - hazardous;" and 
it is contended, that a failvre to comply 
with a statutory safety recuirement is prima facie evidence of 
negligence. There is another factor however, which must be cmsid- 
ered as entering into the determination of the question of the 
appellee's right to recover in connection with the failure to come 
to a full stop at the stop sign, namely, whether such failure to 
stop, considered as negligence, was a contributing cause to bring 
about the collision; this is a question of fact for the jury to 
determine. Jeneary v. C. & I. Traction Co. 306 Ill. 392. 


It should also be noted in this case, and in this con- 


nection, that no proof was made, that the stop sign was one which 





had been put up in pursuance of the order of the Commission; nor, 
that the sign complied with the specifications of the Utilities 
Commission in reference to size, torm and character ot the sign, 
to constitute a legal stop sign. Appellant's contention there- 
fore, concerning appellee's failure to come to a full stop at the 


stop sign, is not a ground for reversal ot the judgment. 


The record does not disclose any reversindle error, and 


the judgment is theretore affirmed. 


Judgment attirmed. 
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fells Brothers, f 
Appellee, 
VS. 


2391.4. 682 


Appeal from McLean. 


}.D.Veatch and 
rs. C.D.Veatch, 


ee eS OOO eee 


Appellants, 


dehaus,PJd. 


This is an appeal from s judgment for %155.00 
rendered in the circvit covrt of McLean county, in favor of the 


appellee, Wells Brothers; and against the appellant, ¢. D. Veatch. 


The judgment was rendered on a directed verdict. The directing 

of the verdict in favor of the appellee is assigned as error. 

It is contended by the appellant, thst the direction 

of the verdict was error because there was some evidence tending 

to show the appellent did not owe the amount for which judgment was 
rendered. The avpellant himself had testified, that he did not 

Owe the appellee anything; but it must be pointed ovt in this 
Connection, that appellant's statement in that regard from an 
evidenciary standpoint amounts merely to a conclusion; and that 

he did not state any facts from which the inference covld reasonably 
be drawn, that he did not owe appellee anything. On the other hand, 
prima facie proof, had been made of appellant's indebtedness on 
esrtain checks, which were in evidence. Appellant admitted his ih- 
debtedness on the checks; also admitted the correctness of the 

debit and credit items of appellee's book account, which had been 

put in evidence; and his only reason for saying that he did not 

Owe 4150.00, was that he had given direction thst the checks amovnt- 
ing to $150.00 for which he was liable, should be paid out of the 
deposits of monies which he had made to the appellee; which monies 


had been applied by appellee to liquidate other admitted indebted- 


ness of the apnellant. In this state of the record, it is’ apparent, 















even though the checks referred to, might be considered 













at 
; paid by the application of the money deposited, it would never- 
he less follow, that appellant then owed the same amount on the 

ook account. The only objection made to the introduction in evi- 
ence of the book account, was to the effect, that the book contsin- 
ng the account is not a book of original entry. The proof is, 
hat all the items were originally entered in this book; and the 
mtries made in the reguler course of business; the mere fact, 

hat the book was kept in ledger form, has no legal significance. 

a the reasons stated, we are of opinion that the court did not 


mr in directing the verdict; and the judgment is therefore 


Judement affirmed. 
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2391.A. 683 


Appeal from the 


‘wars 


Appellee, 





ve 
B. A.Sinclair, 


Appellant, Circuit Court of 


~Sne eee oon oo 


Douglas County. 


Shurtleff,d. 

On petition for rehearing the opinion of the court is rewritten 
End conclusion arrived at formerly adhered to. The controversy 
in this cage arises out of charges made by appellee against avnpellant 
Ena one Casey for automobile supplies, driving and merchandise claimal 
& have been furnisehd by appellee to appellant between August, 
1918, and May, 1922. The witness Casey went to Douglas County in 
1918 and secured various leases upon lands for the purpose of 
drilling for oil and was in the county engaged in that work until 
as late as September, 1920, or dune, 1921, and the testimony tends 
to show that during that time Casey had supplies, service and mer- 
Chandise that was vnpaid, from appellee, amounting to the sum of 
$373.61, and appellee claims to have sold a large water tank to 
Casey which appellee denies ever receiving back, of the value of 
forty dollars, but the Witness Casey testifies that he borrowed 
the tank and had paid appellee for all- supplies, service and mer- 
chard ise received from him. There is no denial of any item in 
the account and no claim that the water tank was ever returned to 
appellees. The testimony tends to show that appellant was at 
_appellee's place of business at different times while the witness 
fen was doing work and purchasing supolies from appellee, and 
appellee testifies that sppellant stated to him that he and Casey 


were partners and that appellant would see that the bills were paid. 




















The testimony tends to show that appellant was in Dovglas County 
in June, 1921, and employed appellee to move the drilling machine 
to the Jones farm. Casey was then engaged in the work and while 
“appellee testifies that this transaction occurred in June, 1920, 
the books kept by appellee show thst the tank was charged June 13, 
1921, and the items of labor for moving machinery were charged in 
March, 1922, and were substantially paid for at that time. Other 
witnesses testified that avpellant stated that he was a partner 

of Casey. Appellant testifies that he was at Newman, where ap- 
pellee's place of business was located in 1920; that he had known 


the Witness Casey for several years and knew of his operations 


at Newman in Dovglas County in 1918, and that the matter was brought 
to his attention in the early part of 1919 and thet he interested 
some of his friends in the matter and himself contributed one 
thovsand dollars to Casey's enterpriSe and later had raised other 
moneys in his behalf. Some time between June, 1921, and January, 
1922, Casey, ngeies failed to secure oil, abandoned the work, leaving 
his car in storage with appellee and the machinery on the ground in 
Douglas County. As early as January, 1922, appellant came to New- 
man and there is testimony tending to show that he engaged appellee 
to place some refittings upon the car Casey had been using, and 
‘appellant procured an uncle of appellee to drive him and secured 
"renewals of the Casey leases that were maturing and pursued the 
business of drilling for oil on the same lands and with the same 
machinery Casey had used. There are charges on appellee's books 
between January, 1922, and May 16, 1922, against "0. A. Sinclair 

Oil Co." "Sinclair Oil Co." and "Douglas Oil Co.," amounting to 
$27.29 for repsirs and storage of the Ford car and additional 
charges of $146.04 for supplies, service and labor, charged in 

the accounts entitled as set out, but which the testimony tends 


/to show were furnished to appellant. The amount of the different 


accounts set out in this opinion are the balances, after deducting 
certain credits, which it is conceded by anpellee were vsid by 

. Casey and appellant and which were Credited upon appellee's books. 
'It is conceded by appellee that the items charged to Casey were 

" purchased by Casey, and that the basis of appellant's liability, 
Pit any, is that appellant and Casey were partners. Appellant de- 
nied that he had ever been a partner with Casey and that he had 
ever purchased any of the supplies from appellee. It is avpel- 
pi lant's contention thst after he went to Newman in Janusry, 1922, 
he employed Charles Taylor, an uncle of appellee, to drive his car 
and that all such work, as well as supplies, gas, oil and other 
matters furnished, were upon the understanding that Taylor and 
appellee were to have stock in the oil company when it was incor- 
_ porated. Appellee brought suit on the common counts against ap- 
pellant to recover e balance of $896.94 for merchandise and ser- 


vices. There were pleas of the general issue and there were fur- 





ther pleas, first of the Statute of Frauds, that appellee was 
seeking to recover Casey's indebtedness to appellee upon appellant's 
verbal promise to pay the same, and a further plea of accord and 
satisfaction in that appellant turned over stock in the Douglas 
Oil Company for five thousand dollars, of the value of tive hun- 
dred dollars, in full settlement of the claim, and there was a 
further plea of the Statute of Limitations. There was a further 
issue as to an attachment in the case but inasmuch as the verdict 
and judgment were in appellant's favor upon thet tssve and no cross 
errors are assinged, we omit that part of the case. There was a 
verdict and judgment for appellee in the sum of $586.86 and ap- 
pellant has avpealed. 

It is apparent from this record that the jury in its verdict 
and the court in entering judgment, took into consideration the 


account incurred by Cesey and allowed portions of that account to 





appellee upon the theory that appellant and Casey were partners 
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‘and appellant contends, under the authority of Coates v. Preston, 


(105 Ill. 470; Sandusky v. Sidwell, 173 id. 496; Finch v. Galigher, 
|181 id. 631; Sherburne v. Hyde, 185 id. 580; Pleming v. Ross, 225 
4a. 149; and Vol. 1 American Law Reports, page 160], note, that if 
appellee seeks to recover in this case voon the sround that Casey 

d apvellant were partners, then the debt, being a joint debt 

and not joint and several, appellee should have sved both ot the 

| partners, and that appellant can raise the defense under the gen- 
eral issve. 

It seems to be the holding of all the cases, after some con- 
trariety of construction, that section 3 of chapter 76 (Smith-Hurd's 
Rev. Stat.) does not apply to partnership debts and obligations, 
and the construction made by the court in the cases cited has been 
-enacted into statutory law by the Legislature, chapter 1064 (Smith- 
Hurd's Rev. Stat.) passed and approved June 28, 1917, governing 
partnersninps. fe cannot conevr in anvellee's contention that 
section 13 of chapter 1063, cited supra, providing that; "Where, 
by any wrongful act or commission of any partner, a¢ting in the 

ordinary course of the business of the partnership or with the 
authority of his copartners, loss or injury is caused to any per- 
son, not being a partner in the partnership, or any penalty is 


incurred," 


effects a joint and several claim under the provisions 

of section 15 A of chapter 106%, supra, or that section 14 of the 
same chapter, covering the misapplication of property of third 
persons, and thereby rendered a joint and several claim under 

said section 15 A, applies to the facts in this case or contemplates 
an ordinary trading indebtedness or obligation, Section 13 avpar- 
ently has reference t© actions in the nature of torts, and section 
14 to breaches of trust anf confidence, and section 15 B, provides 


that "all partners are liable jointly for all other debts and 


obligations of the partnership." 
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However, appellant, to have taken advantage of this objection, 


ould have pleaded in abatement. Ross v. Allen, 67 Ill. 317; 





Skinner Mfg. Co. 

















incheimer v. 165 id. 121; Rutter and Co. v. Me 
Wilson v. Wilson, 125 T1ll. App. 389; Rutter 


, 169 Ill. App. 432, and Cummins v. The People, 


"It is admitted if the defendants in error had not alleged in 
bheir declaration that the defendants therein, together with Argo, 
Beuted the bond, the defendants would have been required to 
ilesd his non joinder in abatement," and in Wilson v. Wilson, 
Supra, the court said (peze 389): 

"The covrt refused to permit appellant to prove thst during 
pert of said first period of service Frank A. Wiley and appellant 


jointly owned and opersted the plant. The rule at common law is 








baken by a plea in abatement, unless the joint liability appears 

from plaintitf's own pleading. iL Chitty's Fils, 46: 1 Saunders 

5 ES Toy AMOR Rev. Stet. chap. 1, sec. 4; Conley v. Good, Breese, 

£55; Lurton v. Gilliam, 1 Scam., 577; Puschel v. Hoover, 16 I1l. 

MPEerpaes on v- Gtrsin,, 16. t21.)-369:: Pearce.v.. Pearee;, 67 I12. 

207; Ross ve. Allen, 67 Ill. 317; Sincheimer v. William Seine Mfe. 

Co., 165 Ill. 116. Proof that another is liable with defendant 

does not tend to estadlish the general issue. The fact that the 

jOint liability is not claimed to cover all the iters of plaintiff's 

femand, does not abrogate the rule requiring that defense to be 

Set up by a preliminary plea which gives the plaintiff a better 

Writ, if he choose to avail of it. As defendant did not plead 

his defense in abatement, this proof was properly rejected." 
Appellant urges that ne could not plead a partnership in abate- 


ment when there was no partnership snd cites Hamilton v. The Century 








{ 
' 

' 
( 








liability under the genersl issue. In Hamilton v. The Century Mfe. 


Tiable, and section 04 of the Practice Act was construed and it 

was merely held that where plaintiff's proof affirmatively showed 
that no joint liability existed under the contract the defendants 
could take advantage of that defense, under the general issue, with- 
But pleading no joint liability. that is not this case. It is- 
true in the case at bar that if there were no joint liability 
"between appellant and Casey, appellant could not plead in abatement. 
Neither could appellee recover a judgment in this case against ap- 
pellaent for the charges against Casey if they were not partners 

and jointly liable for the same, and that was one of the contested 
issues of fact in the case. | If such partnership did exist and 
they were partners when Casey purchased the goods, then appellant 
was liable for the same, and appellant and appellee both submitted 
Satructions, which were given to the jury, upon that issue and 
tried the ae upon that theory. Appellant's second instruction 
given to the jury was as follows; 

"And in this case, though you may believe from the evidence 
that the plaintiff rendered services which were of value and 
beneticial to the defendant, still if you further believe from 
the evidence thet such services were rendered withovt the knowl- 
edge or request of the defendant and that he has never agreed to 
pay for the same, then if you so believe from the evidence, the 
plaintiff cannot recover for such services unless you turther 
believe from the evidence thst the defendsnt and the witness, 
Casey, were in vartnership in and about the getting of leases 
and the sinking ‘of oil wells and that such materials and labor 


were furnished for said partnership at the request of the witness 


Casey." 








Appellant strenuously contends that the latter part of the 


instruction was a modification and addition by the covrt to 
the instruction as submitted by appellant. We have very care- 


fully examined the abstract, as prepared by anvellant, and the 
record and no such modification or addition is shown in either. 

The assignment of error is without merit. What we have said covers 
the errors assigned as to the promise to pay being without consid- 
eration and the promise to pay the debt of another with no note or 
memorandum thereof being in writing. Apre llant urges that the 
verdict is clearly and manifestly against the weight of the evidence. 
We have examined the record very carefully and read ail the testi- 
mony, including appellant's, and we are not prepared to say that 

it is clearly and manifestly or even preponderates against the 
verdict. There is practically no denial of any specific item or 
that it was furnished by appellee. Casey merely testifies that he 
paid all of his bills. Appellant's version of the supplies fur- 
nished to him was that he employed Charles Taylor to drive his car 
and panebines the supplies were put in by Yaylor and sometimes by 
appellee, but always at appellee's place of business. It is claimed 
by appellant that Casey had an arrangement with Charles Taylor to 
eaee pay in oil stock when the company was incor- 

porated for drivine him, and appellant testifies that he hed a 
eonversation with appellee in Chicago and that appellee wanted 

"s settlement more complete in the business with Casey and his oil 


! 


venture,” and appellant further states: "I said, of course, I was 


under no obligation but I could help him and would, may be. I put 
into that certificate the same amount that he had from Casey for 
fhe work done for him and I just doubled it up and made the cer- 
tificate $10,000 teeead of $5,000." It does appear in the record 
that Charles Taylor assisted Casey in securing some leases and was 


to be compensated in stock in an oil company and a certificate of 


stock was otfered in evidence, issued by the 01d Oak Oil Compsny, 
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for five thousand dollars to F. J. Casey under date of August 21, 


1921, the certificate being signed by F. J. Casey, President, and 


7 


on the back it is assigned in blank by #. J. Casey with a paster 


showing on the photograph in the record over the place where, 


evidently, the assignment was dated. There is another certificate 


for stock in evidence, issued py the Vovglas Oil Company to Charles 
A. Taylor under date of March 1, 1922, and the ssme is signed by 
appellant as president, and this certificate of stock, appellee 
testifies, was handed to him by Casey when appellee was in Chicago. 
He ststes: “Casey asked me over to the bank and I went over and 
he filled out the stock certificate, put it in an envelove and told 
me to give it to Taylor." A receipt for the certificate was Signd 
by Charles 0. Taylor for the stock to 0. A.Sincleir, anpellant, 
for the sum of ten thousand dollars, and reciting that it was in 
lieu of interest in leases acquired as ver list attached. Appellee 
testifies that he never had an arrangement with anyone to take 
stock or an interest in the oil business tor nis accounts and never 
had any connection with this certificate except at Casey's request 
to deliver it to Taylor. The testimony, if anpellant is to be 
given credence, indicates that in March, 1922, appellant was carry- 
ing out Casey's contracts in Douglas County and if the testimony 
of appellee is true he never had anything to do with the certificate 
and its form and the receipt corroborate avpellee. 

Appellant complains that the court erred in its rulings on the 
admission and rejection ot evidence. there were scme rulings in 
minor matters not strictly correct, none however, in tne opinion 


of this court, that constitute reversible error. 


Appellant assigns error upon the giving and refusing of in- 


structions. What we have Said covers avpellant's objections to 


appellee's first and third instructions and the modification 
claimed to have been made by the court to avpellant's second in- 


struction. 
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Appellant assigns error upon the court's refusal to give ap- 






ellant's sixth instruction es follows; "That befors there can be 

a contract between two parties, the minds of the tWo parties must 

come together and agree upon all the terms and conditions of the 
contract: or, as is sometimes said, the minds of the contracting 
parties must meet.” This instruction omitted the element of agency 
in the making of contracts and that one partner is en agent of his 
co-partner in the making of contracts, as applied to the purchases 
msde by Casey. Appellant contends that the verdict is for foity 
dollars more than the proofs show appellee had accounts or charges for 
upon his books, and that forty dollars was simply sdded by a “country 
jury" for “good measure.” In this, avpellant is in error. The books 
showed in addition to the credits, accounts and charges against 

Casey, $373.61; accounts and charges against appellant for storage 
and repair of Casey's car, amounting to $27.29, and there were ad- 
ditional charges sgainst appellant amounting to $146.04. making a 
totel of $546.94. In addition to this, appellee had charged on his 
books under date of June 13,1921, one big water tank, forty dol- 


lers, which appellee testified he sold to Casey end which Casey 


. 
testified he tried to buy, but that appellee would not sell it but 


loaned to him. There is no testimony showing that Casey or anpel- 
lant ever returned the tank and the evidence preponderates very 
Clearly that appellant had the benefit of this water tank. Under 
ss circumstances, we know of no reason why the jury should not 
allow appellee the value of this uvsefu] article, which the jury did, 
aking the total of the accounts $586.94. The verdict was for $586.86, 
an incOnsiderable amount in difference, neverthelass the jury saw 
fit to remit eight cents from the proofs, to aypellant. 

Finding no errors in the record that warrant a reversal of this 
verdict and judgment, the judgment of the Circuit Court of Douglas 
County is affirmed. 


Affirmed. 
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Agends Wo.24 


2391.4. 683 


Gen. No. 


Charles Hoke, 
Appellee, 

v. ) 

Dan Perrigo, 

Court of* 


Appellant, 


Adams County. 


Shurtleff, Jd. 
This is an appeal from the Circuit Court of Adams County grow- 


ing out of a replevin suit brought by avpellee to recover posses~ 
There have been two trials, one in justice 


There 


sion of seven hogs. 


court and a trial de novo on appeal in the Cireuit Court. 


have been two verdicts and judgments in favor of appellee and 
appellant brings the record to this court for review. 


Appellant and appellee are adjoining land owners and each 


raise and purchase a considerable d€rove of hogs, kept in ad joining 
fields, for shipping, feeding and butchering purposes. In the 
testimony there is a sharp controversy as to the ownership and 
identity of the hogs replevined. Appellant assigns error upon 
ie giving of certain instructions. 

The third instruction for appellee informed the jury thet: 


"Although the preponderance of the evidence is not always 


determined by the number of witnesses testifying in a case, yet, 
if in a case there are only one or two witnesses who testify to 
a given state of facts, and three or fovr witnesses of equal 
candor, fairness, intelligence and truthfulness and equally well 
corroborated by all other evidence, and who have no greater ine 
terest in the result of the suit, testify against such state of 
facts, then the preponderance of the evidence is determined by 


the number of witnesses.” 








The giving of this instruction was error. It undertakes to 
determine the preponderance of eVidence for the jury. The in- 
struction is misleading and is not limited to the matters or issues 
about which the witnesses testify, nor does it take into considera- 
tion the means of observation or equal opportunities of the various 
witnesses for seeing and Knowing the facts about which they testify. 
The faculty of a witness for correct observation and his opportu- 
nity for knowing the matters about which he testifies are potent 
factors in determining the trustworthiness and reliability of his 
testimony and have an important bearing upon the evidence; for 
witnesses may be equally candid, fair, intelligent and truthful, 
equally corroborated and have equal interest or lack of interest 
and still not be as credible as those whose mesns of observation 
or whose opportunity for knowledge is greater. (C. B. and Q. 

Re RH. Gov-v. Pollock, -195 T1l: 162.) The instruction ignores and 
eliminates from the consideration of the jury the force of pro- 
bative circumstances appearing upon the trial and was error in 


this case. (Cunningham We Lil. Cont. RevGo. T79° TL App. 5245 
Larsen v. Ward Corby Co. 198 Ill. App. 113; Walsh v. Chicago 


Railways Co. 294 Ill. 595; City of Chicago v.-Lederer, 274 Ill. 590.) 
Appellee's seventh instruction informed the jury that: 
"The credit of a witness depends upontwothings: his ability 
to know what occurred and his disposition for telling the truth 
as to the occurrence. The statment of a witness having superior 
opportunities for knowing what took place and superior intelli- 
fence or memory, Other things being equal, is entitled to the 


ereater weight before the jury." 


This instruction was misleading and invaded the province of 


the jury in determining the credibility of the witnesses. This 


+ + = . 
instruction was condemned in Himrod Coal Co. v. Clingan, 114 Ill. 


App. 576, and the court said; 
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"These instructions shovld-have been refused. 'It is the 


peculiar province of the jury, where the evidence is conflicting, 


to properly weigh all the evidence and determine for themselves 


and the weight of the evidence may be. We do not understand 
that it is the province of the covrt to tell the jury which is 


the strongest or which is of greater force. 'L. N. A. & Co. Ry. 


Bow Wie Chines, Oe Dll. 617. It is obvious error for the court 


to announce to the jury what is better evidence in.a case, or what 


the jury may so regard. It is the province of the jury to say to 


what evidence they will attach the greater weight in case of 


conflict and with this right or privilege the court shovld not 


Mmoertare. CC. &@ A. Re. R. Co. ve. Robinson, 106 Tll. 142." See 


also Beckstrom v. Krone, 125 Ill. App. 381; Johnson v. People, 


140 Tll. 350. 

In Keller v. Hansen, 14 Ill. App. 642, Mr. Justice McAllister 
laid dowm the rules by which the credibility to be given the tes- 
timony of witnesses should be determined. He said: 

"The tests by which the direct testimony ot witnesses should 
be weighed by the jury are given by one of the most philosophical 
of writers upon the law of evidence, as follows: 'The credit 
due the testimony of witnesses depends upon, first, their honesty; 
secondly, their ability; thirdly, their numbers and the consistency 
of their testimony; fourthly, the conformity of their testimony 
with experience; and fifthly, the coincidence of their testimony 
with collateral circumstances. J Susrkie., o44.°" 


Our Supreme Court has adoptedthis definition in Johnsm v. 


Farrell, 215 Ill. 549, and Tri-City Ry. Co. v. Gould, 217 Ill. 321, 


and instructions to juries uvon determinine the weight to be given 
testimony should conform to the rules laid down. 
Appellee's ninth instruction informed the jury thet; "You 


are the judges of the credibility of the witnesses and of the weight 


to be attached to the testimony of each and all of them; and you 
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"are not bound to take the testimony of any witness as absolutely 
true, and you Should not do so, if you are satisfied from all the 
facts and circumstances proved on the trial, thst such witness is 
mistaken in the matter testified to by him, or that for any other 
reason his testimony is untrue and unreliable." 

This instruction is erroneous because it permits the jury, 
if they were so inclined, to find a reason, independently of the 
evidence, to discredit or disbelieve any witness in the case. 
The phrase, “or that for any other reason," shovld have been 
qualified by the clause, "arising out of the evidence or the cir- 
fiasteneds in evidence." Fowler v. Cade, 214 Ill. App. 155; 
Hartford Life Ins. Co. v. Gray, 80 Ill. 28; Ryan v. The People 
of the State of Illinois, 122 Ill. App. 461, and Balenovic v. 
Ansick, 181 111. App. 663. In the latter case, where a similar 


instruction was given, the court said: 


"This instruction informs the jury they are to determine on 


which side the preponderance of the evidence liss from the 'facts 
shown by the evidence and from all other facts and circumstances,’ 


Which left the jury to roam around among facts not in evidence in 
order to determine where the preponderance of the evidence was. 
While in this esse such a course wovld undoubtedly appeal strongly 
to the jury, the law is and the jury shovld have been instructed, 
that they covld only consider facts in evidence. This instruction 
alone is sufficient to make a reversal ot the judgment imperative.” 
There were some other errors assigned upon the giving of 
other instructions which doubtless will be corrected on a retrial 
of the case. For the error in giving the instructions set out in 
this opinion, the judgment of the Cirevit Court of Adams County is 


reversed and the cause remanded. 


Reversed snd Remanded. 
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General No. 7864 AP a 1925. Agenda No. 60 
Oren Easton, Administrator of ) 
the Estate of Lewis Easton, ) 2 o 9 TA. 6 8 3 
deceased, ) 
Appellant, Appeal from the 
Vie | Circuit Court of 
Glenn W. Ward, Cumberland County. 
Appellee. ) 


Shurtleff, J. 
Appellant brought this suit as administrator of the estate of 
Lewis Easton, deceased, to recover for injuries causing death 
claimed to have been committed by the negligence and willful con- 
duct of appellee. Appellant's intestate, a boy ten years of age, 
with other boys, was rolling a hoop on the sidewalk in front of a 
garage in the village of Greenup in Cumberland County, and appellee, 
while driving his seven-passenger Studebaker touring car on the 
evening of July 24, 1924, from the street and highway into the 
garage, struck appellant's intestate with seid car causing in 
juries from which he died. There was an entrance into the garage 
across the sidewalk on the west side of Kentucky Street. The en— 
trance was near the north side of the garage and automobiles com— 
ing into the garage, by means of said entrance, were driven across 
this sidewalk in front of the garage. About ten feet south of 
this entrance the garage company had built a large canopy thirty 
feet north and south out over the sidewalk, Under this canopy 
' eight electric lightswre attached. There was a large street 
light about fifty feet away and a light inside the garage near 
the entrance. There was a store about twenty-five to thirty feet 
north of the garage entrance facing Kentucky Street, at which 


there was a light. The sidewalk immediately in front. of the 


wail. 
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entrance to the garage was nine feet wide and there was a six foot 
incline up to said sidewalk from the street, the incline being ten 
inches higher at the sidewalk than where it joined the west side of 
Kentucky Street. It was fifteen feet from the start of said in- 
cline where is joined the street to the door of the garage. There 
was a filiing station in front of the garage under the canopy. 

As the deceased was going north on the sidewalk in front of 
the garage, rolling his hoop, and as appelant claims, in full 
view of appellee, appellee drove said touring car up the incline 
and into said garage, the car striking the deceased and causing 
the injuries. The declaration consisted of eight counts. The 
first count charged general negligence; the second, driving at a 
rate of speed greater than was reasonable and proper, having regard 
to the traffic, etc; the third, a failure to give a reasonable 
warning of the approach of said automobile; the fourth, a failure to 
use every reasonable precaution to avoid injuring the deceased as he 
wae walking alone said public highway and to stop said automobile; 
the fifth negligence failure to provide the said automobile with 
good and sufficient brakes, and the sixth count charged appellee 
with negligence failure to give a reasonable warning of his inten 
tion to cross the sidewalk and enter the garage with said car. 
The first six counts of the declaration alleged due care and cau- 
tion on the part of the deceased and his parents, and the seventh 
and eighth counts charged a willful and wanton injury. Issue was 
taken on all counts and the cause submitted to a jury. 

The testimony of appellant's witnesses tended to show that 
appellee's car was traveling at the rate of eight to nine miles 
per hour as it entered the garage, and appellee's testimony 
tended to show that the car was traveling at the rate of four to 
five miles per hour. The testimony of appellant and appellee 


showed that no sign or warning was given and the horn was not 
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sounded to indicate that appellee was about to turn or that he was 
about to cross the sidewalk and enter said garage or by appellee 

at any time. There was testimony submitted by appellant warranting 
the submission of the seventh and eighth counts to the jury. There 
was a verdict and judgment for appellee, and appellant has brought 
the record to this court by appeal. 

Appellant offered no instructions and none were given on be- 
half of appellant. Appellee submitted and the court gave seventeen 
instructions for the appellee. 

Appellant assigns error upon the giving of the fourth instruc- 
tion for appellee. This instruction informed the jury that if 
they found from the evidence that the collision between Lewis 
Easton and defendant's car was unavoidable or was the result of a 
mere accident, then their verdict must be for the defendant. The 
instruction directs a verdict and does not contain all of the 
facts which will authorize a verdict of not guilty. It does not 
embody the element that an accident, in order to exclude liability 
of the defendant, must have been without his fault or negligence. 
Ill. Iron and Metal Co. v. Webber, 196 Ill. 531; Nelson v. Richard- 
son, 108 Ill. App. 126; Paulson v. McAvoy Brewing Co., 226 I11. 
App. 614. It was held in City of Chicago v. Fields, 139 Ill. App. 
2528 

"But an instruction purporting to state elements which, if 
proved, will warrant a verdict for a party, and so informing the 
jury, must be accurate, and if erroneous, cannot be cured by any 
other instruction. This, for the reason that the jury may have 
disregarded all other instructions and based their verdict solely 
on theerroneous instruction. ‘If an instruction directs a ver- 
dict for either party, or amounts to such direction, in case the 
jury shall find certain facts, it must, necessarily,contain all 
the facts which will authorize the verdict directed, *** and the 


error in such an instruction is not obviated by giving conflict- 


ing instructions, '" 


we 





We conclude the giving of this instruction was error. It 
covers not alone an unavoidable accident but disjunctively covers 
“or was a mere accident." 

Appellee introduced in evidence, over the objection of ap-= 
pellant, an ordinance of the village of Greenup providing as follows: 

Chapter VI 

"Sec. 8. Whoever shall in any public street or highway of 
said village fly a kite, play ball, roll hoops or pursue any 
sport, amusement or exercise, or do anything in its nature likely 
to scare horses, injure, embarrass or annoy passengers of vehicles; 
or whoever shall ride or propel any velocipede or bicycle upon any 
sidewalk in said village, or do anything likely to embarrass or 
annoy any person in the vicinity or passing along a sidewalk or 
street or interfere with the enjoyment of private property shall 
be deemed suilty of a misdemeanor and upon conviction shall be 
fined not less than one dollar nor more than twenty-five dollars," 

Appellant assigns error upon the admission of said ordinance 
in evidence and the giving of the instruction. Objections were 
properly made to the introduction of the ordinance and exceptions 
duly preserved. Appellee contends that inasmuch as the ordinance 
was properly in evidence the instruction was proper. The question 
is, whether the ordinance covefs a case of rolling a hoop upon the 
sidewalk. The ordinance specifically provides that one riding or 
propelling any velocipede or bicycle upon any sidewalk, or doing 
anything likely to embarrass or annoy any person in the vicinity or 
passing along a sidewalk or street or interfering with the enjoyment 
of private property shall be deemed guilty, etc. That part of the 
ordinance relating to sidewalks does not mention rolling hoops ex- 
cept in general terms, as doing anything to embarrass ar annoy per- 
sons upon the sidewalk, of which no offense was shown in this case. 
The clause referring to rolling hoops is aimed to protect horses 


and passengers in vehicles and is more aptly to protect persons and 


vehicles using the roadway, of which nature no offense was shown to 
have been committed by the deceased in this case, Strictly speaking, 
in the opinion of this court, the mere rolling of a hoop upon the 
sidewalk, under the ordinance in question, was not an offense unless 
it was further shown that said act was an embarrassment or annoyance 
to some person under the classifications mentioned in the ordinance. 
As was said in Crawley v. Jermain, 218 Ill. App. 52: 

"Pedestrians have a right of way upon a sidewalk, and one 
who drives a vehicle over such sidewalk is obligated bylaw to do so 
in a careful way so as to avoid injuring pedestrians rightfully using 
such sidewalk, * * * 

"It is idle, in the circumstances of this case, to contend 
that plaintiff was not in the exercise of due care for her own 
safety; she had a perfect right to assume that the sidewalk was 
safe for her to walk upon and that it was as safe for a deaf and 
near—sighted person as it was for those whose faculties of sight 
and hearing were normal." 

In the opinion of this court it was error to admit the ordi- 
mance in evidence and to give the instruction based upon it. 

Appellant complains of the giving of the eighth instruction 
for appellee as follows: "The court instructs the jury that if you 
find from the evidence in this case that the defendant was exercis— 
ing due care and caution in the handling of his automobile at the 
time of the accident complained of in this case and that the de= 
- ceased, Lewis Easton, suddenly and without warning and under cir- 
cumstances which were not reasonably to be expected, started to 
run in front of the defendant at a time when the defendant in the 
exercise of ordinary care, had not sufficient time to prevent in- 


juring him, then and in that event your verdict should be for the 


defendant." 
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This instruction directs a verdict and entirely omits appellee’ 
negligence in not giving any warning of his approach, which was a 
material issue in the case. The instruction refers solely to the 
conduct of appellee at the time of the accident, when it is un=- 
disputed that he gave no warning of his approach or of his inten 
tion to cross the sidewalk. Section 40 of chapter 121 of the 
Revised Statutes, The Motor Vehicle Act, makes it the duty of the 
operator of a motor vehicle, upon approaching a person walking 
upon a public highway, to give reasonable warning of his approach 
and use every reasonable precaution to avoid injuring such person, 
and, if necessary, stop his said motor vehicle until he can safely 
proceed, Under the circumstances, the instruction as given omitted 
vital issues in this case. 

Appellee's tenth instruction informed the jury that it was the 
duty of the parents (and each of them) of the deceased to exercise 
the same degree of care concerning the said child as an ordinarily 
prudent person would exercise under like circumstances, and the 
burden of proof is upon the plaintiff to prove by a preponderance 
of the evidence that they were exercising such care over their 
child at and just before the time of the injury to him,and the 
jury were instructed, if they found from the evidence that the 
plaintiff has not so proven, they should find the defendant not 
guilty. There was a Similar instruction as to the care and 
caution required of the deceased and directing a verdict. These 
instructions entirely ignored the seventh and eighth counts, charg= 
ing a willful and wanton injury. Appellant offered no instructions 
and none were given by the court in appellant's behalf. Appellee 
contends that the issue of a willful and wanton injury was aban- 
doned by appellant offering no instructions, citing Schenck v. The 
Chicago Railways Co., 211 I11l. App. 466; but in the case cited 
plaintiff did offer instructions which omitted the willful and 
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wanton counts. The rule is, that where an instruction directs a 
verdict, if certain facts are found to be true, and the instruction 
is erroneous, it cannot be cured by other instructions in the case, 
Ill. I. and M. Co. v. Weber, 196 I1l. 531; Osner v. Zadek, 120 I1l. 
App. 446. Where the instructions given contain errors that could 
not be cured by others, then it may be proper to reverse on account 
of erroneous instructions, although all that are given are not in 
the record. Meyer v. Femmee, 72 Ill. 577; Ill. Cent. Railroad Co. 
v. Sanders, 58 Ill. App. 122; Loeb et al v. Alexander, 174 I1l. 
App. 145. The giving of these instructions was error under the 
issues in this case. 

Appellee submitted three separate interrogatories to the jury 

as follows: 

"1. Was Lewis Easton at the time of his injury violating 
Section Eight, Chapter Six of the Ordinances of the Village 
of Greenup? 

"2. If you answer question No. 1 'Yes' state whether or not 
his conduct in violating said ordinance was the proximate 
cause of his injury. 

"3, Did the defendant, at the time of the accident which re= 
sulted in the death of Lewis Easton, act wantonly, willfully 
and with a reckless disregard of the rights of the deceased?" 
And the jury were instructed that if they returned a verdict 

for the defendant they need not answer the interrogatories. The jury 
did not answer the interrogatories, but returned a verdict for the 
defendant. 

The first and second interrogatories, as we have held, were 
upon immaterial issues and were prejudicial to appellant in this 
case, and we know of no rule or precedent upon which a jury should 
be relieved from answering interrogatories, in case they found for 


one or the other of the parties, in a case of this nature. Lt 
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certainly might have had a tendency to make it easy for the jury 
to find a verdict for the defendant, and while the judgment of the 
lower court would not be reversed if this were the only error in 
this case, the practice is not to be commended, 

Other errors are pointed out, but it would extend this 
opinion to too great length to cover them fully, and such as there 
may be will doubtless be corrected upon another trial. We have been 
loath to reverse this judgment, because from a reading of the record 
it ts apparent that appellant's counsel, in the lower court, did not 
furnish the court such assistance as they should in the trial of 
the case. No instructions were offered by appellant, which was 
not treating the court fairly, and did not properly present ap- 
pellant's cause to the court and jury; but in view of the errors 
pointed out, it is the opinion of this court that the cause should 
be submitted to another jury. The judgment of the Circuit Court of 
Cumberland County iszeversed and the cause remanded. 


Reversed and Remanded,. 
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Richard Wineinger, as Administrator 
of the Estate of Eva Catherine 
Wineinger, Deceased, 


Appellee, 





Vv. Circuit Court o 


) 
Ernest Walz, ) Vermillion County. 
) 


2391.A. 683 


Appellant. 


Shurtleff, J. 

This is an action in case brought by the appellee, as ad- 
ministrator of the estate of Eva Wineinger, deceased, against the 
appellant for causing the death of the deceased, by being struck with 
an automobile driven by apoellant. There was a judgment for three 
thousand dollars and appellant has appealed. 

| The case was tried on the second count of the declaration, 
which pleaded section 40 of "The Motor Vehicle Act" as to the duty of 
the driver of an automobile on a public highway as follows: 

"In approaching a person walking along or upon a public high- 
way the operator of a motor vehicle shall give reasonable warning of 
his approach, and use every reasonable precaution to avoid injuring 
such person." | 

The megligence averred was, that the deceased was walking on 
and along a public highway in an easterly directio and that the 
appellant was driving an automobile in the same direction, and 
approached the deceased, and that the appellant negligently and 
carelessly failed to give any signal or warning by sounding his 
horn, or any other reasonable warning the approach of his auto- 
mobile, and failed to use every reasonable precaution to avoid in- 
juring the deceased in violation of said statute, and thereby 


struck the deceased and killed her. 





 —_—_—_— 





The ceneral issue was filed and the case tried on the 
issues thus formed. 

The accident happened on a public highway in the country a 
_ short distance east of the City of Danville. At that place the 
highway runs in an easterly and westerly direction. The deceased 
was.eight years old, and with her sister Alma, who was ten years 
old, was attending the public school a short distance east of the 
place where the accident occurred. The deceased and her sister, 
before school in the morning, had gone west from the school house 
to a little store on the north side of the public highway where 
they had bought a school tablet and some candy suckers, and then 
left the store and started back east on the public highway to sevooe 
It was about half past eight in the morning of October 8, 1924, 

At that place the highway consisted of a brick pavement 
fourteen feet wide, which had been laid down on the ordinary country 
highway. Therewere no sidewalks along the highway but the pavement 
was laid a little to the north side of the highway and immediately 
on the north side of the pavement there was a shoulder or pathway 
about two or two and one=half feet wide and then a deep ditch, and 
on the north side of the ditch the highway fence. To the south of 
the pavement was a cinder space that was covered with cinders 
from seven to eight feet in width. 

There is no dispute at all but that the deceased and her 
Sister were walking east in this oublic highway from the little store 
back to the school house, and that the deceased was struck and 
killeé about eighty-five feet east of the store. There is some 
conflict in the evidence, as is usual in such cases, as to just 
where the littlé girls were walking in the highway prior to the 
accident, but the weight of the evidence shows that the deceased 


was walking about the center or north of the center of the brick 


pavement, when she saw an automobile approaching from the east 


=e 








‘and stepped off the pavement to the south where she was hit by 
the appellant. 

| There is some conflict in the testimony as to just how 
appellee's intestate crossed to the south side of the pavement, but 
the preponderance of the testimony is, that she hurried, neither 
walking or running, but was facing all of the time towards the car 
coming from the east. The testimony of appellant and appellee was 
to the effect that appellant's car was about twentysfive feet from 
appellee's intestate when she was crossing the pavement to the south, 
and appellee's witness, who was approaching the scene in a Ford 
truck from the east, about one hundred feet away, testified that 
appellant's car was traveling about twenty-five miles per hour, 
while an occupant of appellant's car testified that the car was 
only going at the rate of fiveto six miles per hour. It was 
shown by the testimony that appellant's car plowed tracks in the 
cinders south of the pavement for a distance of thirty-six feet, 
apparently by the rear wheels skidding, under the pressure of the 
brakes, and the car stopped about seven feet after it struck 
appellee's intestate. It is undisputed that no horn was sounded 
Or warning given by the appellant. 

Appellant contends that our courts have never placed a con-— 
struction upon section 40 of The Motor Vehicles Act, and that in 
many cases, upon warning given, it would create confusion and 
tend to greater hazard to pedestrians than if no such warning was 
given. In this case it is contended that to have sounded the horn 
appellee's intestate would have thought it was the car to the east 
sounding the warning to her and hastened her speed over in front of 
wehicles traveling to the east on the cinder and gravel roadway 
south of the paved portion of the road. Certainly, appellee's 
intestate could not have been more injured or confused by the sound— 


ing of a horn than in the instant case. She was killed. The 
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sounding of a horn might not have saved her life. There are cases 
where persons placed in positions of danger, seeing the car of in- 
strument of danger, the blowing of a whistle or ringing of a bell 
becomes superfluous and the duty to give warning is negatived. 
However, that is not this case. The statute is plain and not 
ambiguous. It means just what it says and says just what it means, 
and He faa gtty beneficial Act to protect the old as well as the 
young, who are equally entitled to use the "King's Highway," the 
country road, as the automobile driver. The duty on the part of 
the automobile driver is absolute. The questions of negligence, 
contributory negligence, or want of due care on the part of pedes— 
trians and proximate cause are all questions of fact to be passed 
upon by the jury. Appellant. contends that although appellee's 
intestate was a child but eight years of age, appellant owed to 
her no greater duty of care and precaution than if she had been 
an adult and the argument is, that the parents of the child, by 
Perera s her to go upon the road with a sister ten years of 
age, had emancipated her and determined that she was of sufficient 
age, mentality, understanding and experience to protect herself 
from the dangers of traffic, and that the parents were guilty of 
negligence, if anyone, and cannot recover. We cannot subscribe to 
this doctrine, or hold that, notwithstanding the new methods of 
travel, children eight and ten years of age may not travel the 
public highways in going to school, unaccompained by their parents, 
and be entitled to a greater degree of care and caution from drivers 
than adults. The paved roads and the Motor Vehicle law have not 
Changed the common law to the advantage of reckless driving. 
Appellant assigns error upon the court's refusal to permit 
appellant to testify in his own behalf, the cause having been 
brought by an administrator. There was no error in this ruling. 


Sec. 2, chap. 51, Rev. Stat. Forbes v. Snyder, 94 Ill. 374; 
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Consolidated Ice Machine Co. v Keifer, 134 id. 481; Albers v. 
Bessel Exr. 193 id. 153. 

It is called to the court's attention that in Van Meter v. 
Goldforb, 317 Ill. 620, opinion filed June 18, 1925, the court con— 
strued exception 3 of section 2 of the Evidence Act, and held in a 
Similar case that when the next of kin, having an interest in the 
recovery, testified in regard to the "transaction," then the oppo— 
site party or party in interest shall also be permitted to testify 
to the same transaction, and the term "transaction" was construed 
to mean the accident. This did not render appellant a competent 
witness generally, but in case any of the next of kin, interested, 
testified as to the accident or transaction, appellant should have 
been permitted to testify to the same transaction. Had appellant 
made an offer of proof which was material in this case, and the 
court had refused to receive it, such refusal would have been re— 
versible error in this case. But no offer of proof was made and so 
far as this record is concerned there is nothing to show the court 
that appellant, if he had testified, would have offered any testi- 
mony contradicting appellee's case. Where a witness is competent 
for some purposes, but not Seneca: it is not error to sustain 
an objection to the witness's competency, and unless an offer of 
proof is made so that the court can pass upon its competency, it 
is nor error to exclude the witness. (Stewart et al v. Kirk Admr. 
69 Ill. 511; Winslow et al _v. Newlan et al, 45 id. 150; Ittner 
Brick Co. v. Ashby, 198 id. 565; Chency v. Golby, 225 id. 401; 


Casey v. Reedy, Elv. Mfg. Co., 166 I11. App. 605; Johnson v. 


Whitle Wright Carriage 








Peoria Ry. Co., 179 Ill. App. 306; 









Body Co., 186 I1l. App. 300; McMurray v. Peoria Ry. Terminal Co., 





208 Ill. App. 488.) 


In Winslow et al v. Newlan et al, supra, the court held; 


"When they proposed to examine him they should have stated what 


they could prove by him, so that the court could have determined 
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whether it would have been material to their defense. When a party 
brings a case to this court, and asks a reversal, it devolves upon 
him to show that error has been committed, to his injury, by the 
court, trying the cause. And he does not show such an error by 
Simply showing that he called a witness that the court would not 
permit him to examine, unless it appears what it was expected the 
witness would prove." 

The record must show that the testimony would have been bene— 
ficial to the party offering it. Appellant contends that the rule 
does not apply to a party to the suit. In this, appellant is 


mistaken. In Stewart et al v. Kirl, Admr., supra, and in Winslow 


et al v. Newlan et al, supra, the rejected witness in each case 

was a party to the suit. The rule announced in Ven Meter v. Gold- 
forb, supra, cannot change the conclusion formerly arrived at in 
this case. 

The testimony of the father of appellee's intestate, who is 
the administrator in this case, was competent, inasmuch as appellant, 
the adverse party, was not defending in any capacity mentioned in 

he prohibition of the statute. (Edwards v. Negley, 193 Ill. App. 
426.) 

Appellant complains that he was not permitted to show by one 
witness that his car was going slowly or fast, without undertaking 
to show the particular rate of speed of the car. The rate of speed 
of appellant's car was not one of the material questions in the case 
and the ruling was not erroneous in this case. (Casey v. Chicago 


City Ry. Co., 191 Ill. App. 474; Chicago City Ry. Co. v. Wall, 93 


T1ll. App. 416.) 
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Appellant assigns error that the court refused to permit him on 


oS 


cross examination of appellee's witness Hacker to inquire in reference 


to making a test a few hours after the accident by making tracks into 


the cinders with his light Ford chassis. In this there. was no error. 
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It was not proper cross examination and the car Hacker used was 
entirely different from the large Special Six Studebaker sedan 
driven by appellant. 

Appellant assigns error upon the giving of instructions. It 
is objected that instructions one, two and three ignore ait detenses 
made, mentioning contributory negligence on the part of appellee's 
intestate and assumed risk, We have examined the case of Streeter 
v. Western Scraper Co., 254 Ill. 255, cited by appellant as authority 
for the doctrine that assumed risk applies to appellee's intestate 
in attempting to cross the highway, but we are not at all persuaded 
that the doctrine has anything to do with this case. It is com- 
prehended in the doctrine of contributory negligence. Instructions 
one and two are mere statements of the statute and as to the burden 
of proof, and instruction number three fully covers the due care and 
caution of Eppeliceta intestate and her parents. It is further 
objected that the third instruction attempted to blend separate and 
distinct propositions of law, citing C. B. and 
Johnson, 103 Ill. 512. The rule criticising instructions is, where 
an instruction attempts to connect discordant propositions and 
attempts to blend separate and distinct legal propositions in the 
same sentence or paragraph. None of the instructions given are 
Subject to this criticism. The fourth, fifth and sixth instruc-— 
tions are not subject to the criticisms made against them. Under 
the sixth instruction, appellee is not limited to the child's 
earnings until it becomes eighteen years of age, in case it had 
lived. (Lichenstein v. Fleesh Furniture So0., 272 I1l. 198), 
and appellee's seventh instruction has been approved in Rantman 
v. Chicago Traction Co., 156 Ill. App. 460. We have examined the 
instructions offered by appellant and modified by the court and 
find no error. Appellant's offered instruction number twelve, 


refused, was fully covered by other instructions given. 
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Counsel for appellant seriously criticise the argument of 
counsel for appellee in this case before the jury in the court be— 
low, and we have examined into that assignment of error riggs Be a 
Appellee's intestate was spoken of as a "baby" and a "child" and 
counsel stated: "when this child that would be here today with 
her father and mother if this man had just used half care as 
required by the laws of Illinois," and appellant's automobile 
was described as an "engine of death" and as "coming down upon 
this child”, The foregoing are as strong statements as can be 
found in the address to the jury to which appellant makes criticism. 
There are some statements criticised that are beyond the line of 
conservative argument and indicate the heat of a contested trial, 
and slightly blend oratorica} enthusiasm with the sympathies of 


the case, but there was no statement made, as we read the record, 


‘intending to inflame the jury or arouse their prejudices against 


the appellant, and there is nothing in this assignment of error 

in this case that we consider of sufficient importance to reverse 
the judgment. The objection to counsel, before the jury in the 
court below, briefly discussing the change in the times and the 

age of fifty cent dollars, we do not deem reversible error. There 
ane very respectable authorities holding that it is a prdéper sub-— 


ject for the jury and court to take into consideration. (8: BeGe lis 


6793; Canfield v. Chicago Ry. Co., 142 Ia. 659 (121 N. W. 186); 
Johnson v. St. Paul City Ry. Co. 36 L. R. A. 589; Dale v. New 
Orleans R. Co., 19 L.R.A.,(N. S. ) 623; Rogers v. Alein Lumber Co. 
SoH. A. A. (N.S.) 205:) 

It is objected that the judgment is excessive. An examina— 
tion of the various cases passed upon in the Supreme Court and the 
various appellate courts, and the amounts of the verdicts and judg-— 


ments that have been permitted to stand in similar cases, refutes 
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this objection. The record in this case is free a any reversible 
error and the issue on the facts is not so close and conflicting, as 
appears from a reading of the entire testimony, that it would warrant 
a reversal, even though slight errors intervened. 

The judgment of the Circuit Court of Vermillion County is 


affirmed. 
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Me 
Appellee filed a bill in partition against eSioinicags to divide 


and partition thirty-two head of fat cattle and forty hogs. Ap- 
Pelleeclaims to have derived title to an undivided one-half in- 
terest in said property by virtue of a judgment, execution and 
sheriff's sale upon said judgment, held February 16, 1924, against 
the property of Carl Tolbert and Grace Tolbert, his wife, and if 
the judgment debtors or either of them were the owners of the 
property at the time the execution was issved, appellee, the vur- 
{ chaser of the property at the sale, apvarently acquired good title 
to an undivided half. Appellant denied the title of the judgment 
debtors or either of them to any interest in said cattle and hogs, 
and claim he was the sole Owner of the property. The sheriff 
levied upon said property on the 22nd day of January, 1924, while 
appellant was loading the cattle and hogs into cars at Perry 
Springs station in Brown County, to ship to Chicago. The expense 
of care and feeding the stock from the date of levy to the date 

of sale amourted to $599.07, and apvellee, after purchasing the 
Me-half of the stock, incurred an expense Of $1671.54 for the care 
and feeding of the animals until the sppointment of a receiver 
upon the 29th day of May, 1923. The receiver incurred an expense 
of thirty-one dollars snd sold said stock upon the Chicago market 
June 4, 1923, the cattle bringing $4737.86 and the hogs %1147.68 


net, after the deduction of shipping charges. The avpellant 
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answered the bill, denying that the judgment debtors ever had any 
interest in said property or that appellee acanired any title by 
said sale. Appellant, claiming to be the sSle owner of said 
property, filed a cross bill averring title and that he had pur- 
chased said cattle with his own moneys and bred end raised the 
hogs on his farm and had fattened them and prepared the same for 
market on the 22nd dsy of January, 1924, and when about to market 
said stock, the appellee bank, by its agents and the officers, 
under said pretended execution, hsd taken the said property out 
of his hands amd excluded appellant from its possession, and claims 
damages in the sum of eighty-five hundred dollars, the valve of 
said property at the time it was taken, and five hundred dollars 
for the trovole and expense occasioned appellant by the wrongful 
taking. There were answers to the bill and cross bill and repli- 
cations filed. The cause was referred to the master to take and 
report the evidence to the court and sun evidence and testimony 
was reported to the court without findings or recommendations. 

The court by its decree found that the appellde, by purchase 
at the execution sale, became vested with good title to the un- 
divided one-half of the thirty-two head of cattle, but that the 
execution debtors had not title or interest in the hogs and that 
appellees took no title by the purchase. The covrt further found 
that the total expense for care of said cattle and hogs was 
$2101.61; that of this amount $1838.43 accmed on account of the care 
of the cattle and was chargeable against said cattle; that the 
interest of appellant in the cattle and hogs, after the expenses 
of caring for and feeding them are deducted, amounted to the sum of 
$2890.45, the court arriving at this amount unon the proofs as 
follows: | 

omehirsG. COSG Of Che Cable: osc sc viele ae cise eee e100 2 aes 0 20, ol OO .00 

Pua: Of MOSS On Jams Bay lOs4. a wiecitcisecclcls) siccc se © 627.66 

3. Interest on last item from Jan. 22,1924, 

to date of decree eisllofotolerelsteieleretels) steicre's/ cere st eters 58.07 


4. Appellant's share of the net value of said 
cattle over and above the expenses 


chargeable against the same and first cost 674.72 
Total $2890.45 
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he hogs were bred and rsised upon the farm. The ssme principle 
phon ta apply to both cattls and hogs. 

The question of ownership in this case must be settled 
largely upon the testimony of appellent and his two sons, and the 
statements made by appellant to others, together with the circum- 
stances under which appellant's farm was operated. Appellant 
owned a farm of one hundred sixty acres about one mile east of 
Chambersgurg in Pike County, upon which he resided with his family 
until about the year 1915. He owned another farm across the road 
upon which his son Chauncey later lived, not important to the 
issues in this case. In about 1915 appellant moved to the village 
of Chambersburg, leaving his sons, who had both married, Carl Tol- 
bert upon the one hundred sixty acres north of the road and Chauncey 
Tolbert upon the farm south of the road. Appellant testities; 
"T didn't have any written contract with Carl; as near as I can 
remember our arrangement was shsre and share alike; I owned 
horses, implements and the farm, Carl and the other boy, Chauncey, 
were to do the work; whenever Carl wanted’ money I gave it to him; 
I never kept track of how much Carl got out of the farm. I don't 
think there was any division of the crops between myself and the 
boys. When the crops were sold they received a portion of the 
profits and of the profits of the stock raised; that arrangement 
was for the first year. After the beginning of the second year 
I don't remember what errangements were made. The first year the 
boys made no money. They received a part of the crovs and a por- 
tion of the sale of stock." Carl Tolbert says that the first year 
he was to receive only one-third of the profits and that he lost 
five hundred dollars that year and after that he was to receive 
more. As the years went on Carl Tolbert worked other lands in the 
neighborhood, bought and sold stock and engaged in other business 


than farming, carried a bank account with Appellee Bank in which 
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@ made deposits of considerable gmounts and voon which he drew 
checks. This continued until in December, 1921, or January, 1922, 
Carl Tolbert became considerably involved in debt. Carl Tolbert 
became indebted to the witness Berger for a considerable amount, 
and gave him a chattel mortgace upon a tractor, cultivator, dise 
‘and eight head of horses upon the farm and also some wheat. Carl 
Toloert also became indebted to Appellee Bank in shout the sum of 
twenty-nine hundred dollars for borrowed money and upon the 15th 
day of September, 1921, Carl executed and delivered to Avpellee 
Bank a note for the sum of twenty-nine hundred dollars ané@ a 
chattel mortegare upon Carl's undivided one-half of 215 acres of 
corn end sOme cows, hsy and hogs upon the farm claimed to be omed 
by appellant. This indebtedness ran until the month of October,1923. 
Carl Tolbert made financial ststements in writing to Appellee Bank 
after the indebtedness was incurred, listing the one-half of the hay, 
grain and live stock upon the fsrm as his property. This matter 
of Carl's indebtedness came to the knowledge of appsllent in the 
month of December, 1921, or the month of January, 1922, and it is 
“eleimed by apvellent and Carl thet they had a new deal about the 
Operation of the farm. Appellant further testified as ab the wriod 
of 1915 to 1921; "Had Carl raised more stuff he would have received 
more.” The father learned oF the indebtedness and of appellee's 
“mortgere about January 1, 1922, and he says he and Carl mede a new 
arrangement. The father says: "He (Carl) said, 'I want you to go 
on my note at the bank.’ He said he owed them $2700. I told him 
I would not. I said, 'if you cannot do better than that, you can 
stay. and take what I am a mind to give you or pack your clothes 
and go.' That is what I call a new contract. I was willing to 
do almost anything to keep Carl on the farm; I told him he covld 
stay on tne pen and take what I would give him. Since that time 


I have not kept an account of what I gave him; he has a wife and a 
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boy. I paid all of the hired help he has had since I told him 

his time was out, for work done on my farm; at the present time 
Carl does not own any horses on the place nor mules, nor has he 
had any interest in the last three years in the proceeds of the 
ferm." Avpellant says that Carl remained on the farm using the 
same tools and machinery, but appellant does not know how much 

he has paid him during the last three yeers. Carl testifies that 
he proceeded on the farm the same as he did before but he testifies 
to the same talk with his’ father that appellant relates. However, 
the witness Dennis, cashier of appellee bank, testifies that after 
this new arrangement was made appellant was shipping the stock 

and depositing the money in his own name and giving him (Carl) 
some. Carl said he thought it was a pretty good arrangement, 
because he had paid $2,000 indebtedness since they started the 
change. 

Appellant objected strenuously at the hearing to all state- 
ments of the son Carl offered in evidence not made in the presence 
of appellant. Quite likely there is some testimony in the record 
to which objections shovld have been sustained and which was not 
considered by ane court below and will not be considered by this 
court. In this connection it is sufficient to say that the two 
sons of appellant offered by appellant as witnesses, were sufficiently 
impeached so that little consideration should be given to their 
testimony in any event. Aopellant has fsiled to account in any 
manner as to his dealing with Carl Tolbert since December, 1921. 
Appellant did pay the Berger chattel mortgage for over thirteen 
hundred dollars, which to that amount corroborates Carl's state- 
ment. To come to the property in question; the hogs were bred 


and raised on the farm by Carl Tolbert under some kind of an 
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Berievcarent. The father testifies that his son was working for 
whatever the father saw fit to pay him--anything or nothing. Carl 
testifies that he reised them under the same arrangement that he had 
prior to 1921. While we do not think the highest credibility should 
be imputed to some of these witnesses, those presented by the same 
side should be competent to imveach each other. Appellsnt or 
appellant and his son Carl were cattle feeders and hog raisers. 
“Appellant testifies that he purchased the thirty-two feeding cattle 
at the yards in Hast St.Lovis in Februsry, 1926; thst he arranged 
with the Verssilles State Bank to cash his check for the cattle 

and produced the check. He says no one contributed sny portion 

of the purchase price represented by the check; that he gave his 
note to the Bank to cover the check after ha returned home. Asked 
particularly on cross examination, appellant testified: I gave 

ga ncte to the Versailles Bank for the cattle; me and Carl never 

had no note; the first note was vaid with a new note. I received 
the old note. I suppose I destroyed it." Appellant further tes- 
tified that he didn't know whether a note for $261.84 included in- 
terest on ene note for $1505.45 and he didn't know whether Carl's 
name was on the note with his name. The Bank recorés of the 
Versailles Bank were produced and it was shown that the check for 
the cattle was given by appellant for $1455.45 on February 16, 1923, 
and that the amount of the check was covered by the note of anvel- 
lant and Garl Tolbert for the same amount on February 19, 1923. 
This note was renewed by a note for $1540.45 given by Carl Tol- 
Week ana appellant on September 10,1923, and Carl Tolbert and 
appellant gave the Bank another note for $1350.00 to renew an old 
indebtedness and in addition the same day appellant and his son 
Carl gave the Bank a note for 4261.84 to cover various items of 
interest on different notes, part of which was on the cattle note. 

The record teems with contradictions, inconsistent. statements 


and absurd pretensions. The statements of aopellant that his new 











arrangement with his son Carl was that the son was to stay and work 
the farm and take in pay whatever the father wished to give him, 
can only be construed that the father was to take charge of the 
business management, collect 9]1 the moneys and vay the help for 
the son's pameett: as well as his own protection, and it wes so 
construed by the son and at once the indebtedness of the son was 
in the course of being extinguished. No one would credit the 
statement thet the son was to continue the work on the farm with 
no interest in its proceeds snd no promise of a wage of sny kind. 
If appellant had had any suspicion that he was so understood or 
that thet was the situation, he would not have permitted his son 
Carl to sign notes for cattle or any other purpose with him at 

the bank. The very fact that Carl Tolbert and appellant gave 
their joint notes at the bank for the cattle in question, together 
with the other evidence and circumstances in the case, makes the 
proof clesr and convincing that the purchase of the cattle was a 
joint venture of the father and son in the business in which they 
were then engaged. 

There _ other circumstances and proofs in the record that 
make it apparent that the father and son were engaged in a joint 
venture and that each had an interest in the property in January, 
1924. On the 26th day of November, 1923, Carl Tolbert gave a 
chattel mortgage to appellee, conveying his undivided one-half 
interest in all the cattle, hogs and grain upon said farm, in- 
cluding the thirty-two feeding cattle and hogs in question, to 
secure the payment of a note for $3120.49 due in one yesr, and 
it appears that this mortgage was given as collateral security 
for the former indebtedness, the note for which had been entered 
in judgment by Appellee Bank on the 6th day of June, 1922, upon 
which said execution was issued. Reading the whole rsacord, it 
is the opinion of this court that there was No error in finding 


that appellee was the owner of one-hslf of the cattle. The proof 
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showed that in fattening cattle as many as forty-two hogs will 
thrive and fatten running behind and pickinz up the dronpings from 
thirty-two fattening cattle, and that to fatten the hogs very little 
corn or grain need be fed them, and that just before the hogs are 
ready for the market. In this case the hogs followed the cattle 
and were fattened in this manner. It wovld be strange indead if 
appellant and his son Carl owned the cattle in common and there 
was a ditferent ownership in the hogs. The son, Carl, raised 

the hogs and they were a part of the produce and profits of the 
farm. In the opinion of this court appellant and his son, Carl, 
never changed the contract and arrangement entered into between 
them in 1915 or 1916 as to the running and division of profits on 
the farm, but it does appear that after December, 1921, the 
father, appellant, did the buying and selling and handled sll the 
funds for the benefit of the partnership. It is the opinion of 
this court that avnpellee was invested with good title to the half 
of both cattle and hogs by purchase at execution sale. 

Appellee has also assigned error in that the decree of the 
lower court deducts from the sale price the'original cost of the 
cattle $1550 for the benefit of appellant. This was error, Ap- 
pellant and his son, Carl, gave their note to the Versailles State 
Bank in February, 1923, for the purchase price of these cattle. 
This note indebtedness was renewed vpon September 10, 19223, by a 
note signed by Carl Tolbert, EH. B. Tolbart (appellant) and Orpha 
Tolbert, in the order named, for the sum of fifteen hundred dol- 
lars. The Versailles State Bank is not a party to this suit and 
nothing is Shown in the testimony that either of the maxers has 
paid the note or that either varty to this suit is entitled to 
contribution by reason of any een payment. Otherwise, appellee 
is not called upon to pay any other creditor of appellant or Carl 
Tolbert who did not have s lien upon ssid stock at the time of the 


execution sale. 
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Appellant assigns error upon the covrt's decree charging 
appellant one-half of the charges and expenses of feeding and car- 
ing for said cattle and hogs after January 22, 1924. The proofs, 
Which are uncontradicted, show that it was not good husbandry to 
continue to feed ssid cattle after they were properly prepsred 
-for market, and that they were in such condition on January 22, 
1924. The continuous feeding of ssid stock after January 22, 
1924, while inthe possession or under the control of appellee, 
was shown to have been carried ont at a preat. loss. This loss 
is not proverly ehateasble to appellent, wno had no control over 
the property during this time. Hepve v. Szczepanski, 209 Il]. 107; 
Bartholomew v. Bartholomew, 205 Ill. App. 512. In Heppe v. 
Szczepanski, supra, it is held; 

"The cotenant, sgainst whom such improvements sare charged, 
will be charged, not with the price of the improvements, but only 
with his proportion of the amount which at the time of the partition 
they add to the value of the premises (Cooter v. Dearborn, 115 Ill. 
509; Rowan v. Reed, 19 id. 21)." 

In Bartholomew v. Bartholomew, supra, the covrt held: "From 
Louvalle v. Menard, 6 Ill. (Gilm.) 39 to Bayley v. Nichols, 262 
Ill. 116, the rule prevailing in this State has been that in 
partition, where a sale is had, those who have lawfully made im- 
provements upon the premises are allowed by way of comvensation 
the actusl incresse of the crice received at the sale in conse- 
quence of the improvement. It is also clear thet a tenant in 
common in possession msy make prover improvements without the 
consent of his co-tenant." 

Im Chambers: et al _v. Jones, 72 Ill. 281, it teeedd thet 
if a tenent in common makes improvements on the common estate he 
does so at his peril. Appellee urges that a tenant in common is 


entitled to contribution for expenses absolutely necessary for the 


benefit and preservation of the common proverty, citing cases, and 
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‘snd charges of appellant, and that appellant is entitled to the 
one-half of the value of said stock as of the 22nd day of Jéenuary, 
1923, amounting to the sum of $2025.73, of which the sum of fitteen 
hundred dollars has been paid, and there shovlda be paid to appel- 
lant the balance, amounting to $525.73, in full of sppellant's 
interest in said stock; that the appellee shovld be chargeable 
with the costs and exnenses. of feeding and caring for said stock 
from the 22nd day of January, 1924, until the sale of said stock, 
and the balance of ssid moneys should be paid to appellee, Hach 
of the parties to this suit should pay one-hslf ot the covrt costs 
in the lower court, the same to include the allowance to the 
receiver, but not to include the sheriff's or recsiver's charges 
and expenses for feeding or caring for stock or the feed for the 


same. Hach party should vay one-half of the costs in this court. 


Reversed and Remsnded with Directions. 
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